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Witness  fob  Appellee. 


Marion  H.  Woodward, 


Witnesses  fob  Appellant. 


Thompson  JEL  Mitchell, 


Recalled: 

Cross 

Lon  A.  Cearley, 


Recalled 
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Direct _ 
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Cross  _ 
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^  .  Kenneth  E.  Stockton, 

Direct _ 

Becalled: 

Cross  - 

C.  E.  Scholz,  * 

Direct _ 

Becalled: 

Cross  _ 

■v  *  *  -  *  .  * 
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Forest  L.  Henderson, 

Direct _ 

Becalled: 

n  Cross  - 

^  Be-direct _ 

Channcey  B.  McPherson, 

Direct _ 

Becalled: 

Cross - 

>  Be-direct _ 

Bertram  Tower, 


Be-direct  _ 

Alfred  A.  Hennings, 
Be-direct  — 


Witness  fob  Western  Union  Telegraph  Company 


Harry  Baach, 
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80—  Letter  dated  March  5, 1945  to  Director  General 

of  The  Netherlands  from  RCA _ 
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Application  Filed  by  Mackay  Radio  and  Tdegnph  Co. 
for  Modification  of  License. 

"*l  (Received  June  3, 1946.) 

♦  *»»*-  *  .  •  ■* 

[1]  Mackay  Radio  and  Telegraph  Company,  Lra 

.  *  '  *  3T  *  ,  .  '  V  * 

-  '  —  ,**  *  -  f  -  ••  >-••..• 

American  Cable  and  Radio  System 

..v.  •*  .•  •  ■ 

All  America  Cables  and  Radio  -  Commercial  Cables 

Mackay  Radio  i  -  - 

Sodedad  Anonima  Radio  Argentina' 

j 

67  Broad  Street 
.  New  York 4,  N.  Y.  ' 

•>i  »  *.  •  •  •  *  ;  *  .  » i.  r  >1  ,  . 

f  .  May  29,  1946.  ; 

Mr.  T.  J.  Slowib,  Secretary 

Federal  Communications  Commission  •  •*  -  V; 

Washington  25,  D.  C. 

Dear  Sir  :  '  :  .  : 

Pursuant  to  the  Commission’s  request  contained  in  its 
letter  of  March  7, 1946,  Serial  No.  154,  the  time  for  compli¬ 
ance  therewith  having  been  extended  until  May  31st,  we 
herewith  enclose  the  following  in  duplicate:  .  -  • 

-  .  ,  .j.  ■ 

Application  for  renewal  of  license  of  -  -  - 

File  No.  TL-RH-44rBrentwood,  N.  Y.  -  ‘  •  -  - 
Application  for  license  or  modification  of  license  ; ;  ♦ 

File  No.  TL-RH-44-Brentwood,  N.  Y. 

Application  for  license  or  modification  of  license 
File  No.  T5-RH-40-Palo  Alto,  California. 

Application  for  renewal  of  license  of 
File  No.  T5-RH-40-Palo  Alto,  California. 

Application  for  renewal  of  license  of  : 

File  No.  T5-RH-363-Kailua,  T.  H. 

.  .  ’  ‘  •  •  *  » 

We  have  not  included  in  these  applications  points 
involved  in  the  so-called  “British  Commonwealth”  hear¬ 
ings — Dockets  7094  and  7412. 

Very  truly  yours, 

/e/  James  A.  Kennedy 
James  A.  Kennedy 
Vice  President  and  General  Attorney 
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4  -  Modification  of  License. 


"A. 


Fixed  Public 
Pt/Pt  Telegraph 


[2]  United  States  of  America 

-h  •  * .  /* 

JOMMI8SI 

.\..7  *' 


Federal  Communications  Commission 
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.  '  .  4ft  4. 4 


8047-MLHT-A 
Brentwood,  N.  Y. 


*  f 


APPLICATION  FOR  RADIO  STATION  LICENSE 

#»  #  a 

v*X 


>'  s  OR  MODIFICATION  THEREOF 


♦  *  .  •  y  v 


<  •  > 

*  • 


(Other  than  Broadcasting,  Amateur,  Ship,  and  Aircraft) 


Important :  Before  filling  ont  this  form,  read  the  instruc¬ 
tions  and  footnotes  on  the  last  page. 


(Bo  not  write  above  this  line) 


*4i. 

■>-v  Name  of  Applicant^— Mackay  Radio  and  Telegraph  Com¬ 


pany,  Inc.  -  ”•  '  *  '  •  “ 

Mail  Address — 67  Broad  Street,  New  York  4,  N.  Y. 
i  Application  is  hereby  made  for :  (Check  applicable  items 
in  space  at  right) 

j  1  a)  License  to  cover  construction  permits  (s)  for  new 
•^  station  _ 


<•  *  r' 


t  r 


5)  Modification  of  Licenses 

File  No.  Tl-BH-44  and  Call  letters  all  at  Brent¬ 
wood,  New  York  of  current  license  ' 

(1)  Change  in  frequencies  or  other  particulars  of 
operation  _ _ 


,1 


(2)  Change  in  authorized  power  without  new 
construction  _  : 


(3)  To  cover  construction  permit(s)  for  additional 
transmitter(s)  -  -  - 


s 

Application  Filed  bp  Madcap  Radio  and  Telegraph  Co.  for 

Modification  of  License. 

*,  *• 

**•  *  * 

(4)  To  cover  construction  permit(s)  for  replace- 

-"meat  transmitter  (s)  - 

*  *  *  '  *  * 

(5)  Change  in  location  (Construction  permit  re¬ 
quired)  _  .. 

(6)  Operation  with  licensed  operator  at  remote 

control  point  only*  _ 

(7)  Change  in  points  of  communication  Yes 

*  S’.  s-  i  •  •-  '  *  ■>  j  1  i  .  <,4«  *  y  ,  • 

(8)  Change  in  other  particulars  (describe)  _ _ 

•  1  >  t  , 

If  this  application  is  for  License  or  Modification  of 

License  to  cover  outstanding  construction  permits: 

1  .» 

a)  List  in  the  space  below  the  outstanding  permits 
which  the  application  covers: 

«  i  ,  ,  ,  *  ,  4 

fBl  ■  Data  Call  Manafactnrar  of  twri«tir(»)  Tnt  SaU 
No.  Lattara  Now  No*. 


£3J  (b)  If  licensed  transmitters  are  being  deleted  or 

replaced,  show  the  following  with  respect  to  such 
.  transmitters:  > 


(c)  When  was  the  construction  specified  in  3(a) 
completed?  _ 

YumrNo 

,  (d)  Is  the  station  now  ready  for  operation  T _ 

Yu  or  No 

(e)  Have  all  the  terms  of  the  construction  permit(s) 

listed  in  3(a)  been  met?  _ 

Yu  or  No 

(f)  Are  all  the  statements  made  in  the  applications 

for  the  construction  permits  or  the  modifications 
thereof  mentioned  in  3(a)  still  true  as  of  the 
date  of  this  application?  _ 

Yu  or  No 


Application  Filed  by  Mackay  Radio  and  Telegraph  Co.  for 

Modification  of  License. 

. 

y>  * 

„  (g)  If  the  answer  to  either  or  both  3(d)  and  3(e) 
r  above  is  “no”,  the  discrepancies  mnst  be  shown 

in  appropriate  places  in  this  form  or  listed 
separately  in  exhibits  and  submitted  as  a  part  of 
this  form.* 

Indicate  method  of  submission  below: 

Numbers  of  paragraphs  containing  corrected  data 

Identification  of  exhibits  containing  corrected  data 

•  *4  *  *  •  ' 


4.  Specify  in  the  table  all  particulars  of  operation 
exactly  as  they  are  desired  in  the  license  or  modifica¬ 
tion  thereof. 


Column  Notea: 

(1)  List  all  frequencies,  indicating  whether  kilocycles  or  megacycles. 

(2)  Indicate  as  unlimited,  day  only,  continuous,  etc.  (This  item  refers  to 
intended  hours  of  use  of  die  specific  frequency.) 

(2)  Maximum  carrier  power  into  antenna.  (Specify  whether  watts  or  kilo* 

watts) 

(4)  Ap  Aj,  Ap  Ag,  Ap  Ap  or  special.  list  all  types  of  emission  desired  for 

eaeh  frequency.  Describe  special  emission  in  space  for  remarks  below.  If 
emissions  other  those  in  Buies  of  fimnwiffinin  (fre¬ 

quency  modulating  the  phase,  pulse,  etc.),  describe  in  detail,  giving  the 
characteristics  of  the  emission  proposed,  attaching  additional  sheets  to 
the  application  if  necessary. 

(5)  Give  maximum  modulating  frequency  for  each  type  of  emission  involved. 

(6)  Give  maximum  transmission  speed  employed  in  normal  operation  opposite 
each  type  of  emission  involved.  To  convert  transmission  speed  of  Con¬ 
tinental  Morse  to  bands,  multiply  the  number  of  words  per  minute  by  OA. 

(7)  Show  below  the  operating  agency  at  eaeh  point  of  communications.* 


Application  Filed  by  Mackay  Radio  and  Telegraph  Co.  for 

Modification  of  License. 

Bemarks:  See  Attachment  A.  r 

-.1  [4]  If  this  application  is  for  authority  to  operate  with 
a  licensed  operator  on  duty  at  a  remote  control  point  only:* 

(a)  What  will  be  the  location  of  the  remote  control 
point! 

State -  County _  ] 

City  or  Town _  Street  and  No. _ 

(b)  What  will  be  the  airlane  distance  between 
transmitter  location  and  the  remote  control 

-  .  point! _ 

. ,  .  *  ! 

(c)  By  what  means  will  the  station  be  monitored  f 

while  in  operation!5  _ 

r 

„  (d)  Can  the  transmitter  be  shut  down  by  the  licensed 
operator  at  the  remote  control  point  so  as  to 
prevent  operation  from  any  other  point! _ 

Yet  or  No  } 

(e)  How  will  unauthorized  persons  be  prevented 
from  having  access  to  the  transmitter!  _ 


t  \  •  *  • « * 


6.  Proposed  location  of  transmitter: 

i 

.  (a)  If  portable:  - ,  mobile?  - ,  or 

portable-mobile :  _  give  geographical 

area  of  proposed  operation  in  the  space 
provided: - . —  I 

(b)  If  permanently  located  at  a  fixed  location,  give:; 

State _ County _  — 

City  or  town -  Street  and  number _ 

N.  Latitude:  Degrees  - ,  minutes  _ , 

seconds _  ,  1 

•  i 

W.  Longitude:  Degrees _ ,  minutes _ t: 

seconds _  . 

(Give  latitude  and  longitude  correct  to  seconds.) 


Application  Filed  bp  Mackay  Radio  and  Telegraph  Co.  for 

Modification  of  Incense. 

7.  Note  any  alteration,  in  transmitters)  or  antenna 
systems  not  previously  reported  to  the  Commission.* 

.  .  *%  «**  *  V 

[5]  8.  (a)  Have  there  been  any  changes  in  the  data  fur¬ 
nished  in  the  application  for  construction  permit 
covering  ownership,  citizenship,  station  control, 
business  connections,  and  monopolistic  prac- 
ticest  No 

j  •  ”  ;  "  Yu  or  No 

(b)  Have  such  changes  been  reported  to  the  Com¬ 
mission!  If  not,  such  data  must  be  submitted 
herewith!  _ 

Yu  or  No 

....  (a)  Is  station  to  be  open  to  public  correspond¬ 
ence!  Yes 

Yu  or  No 

Is  so,  state  hours  during  which  station  will  be 

!-  *  *  open  for  Buch  service  Continuously 

*  r  ‘  * 

(b)  Will  any  charge  be  made  for  handling  public 
correspondence!  Yes 

Yu  or  No 

!<  If  so,  state  schedules  of  charges*  See  F.  C.  C. 

...  .  .  -  Tariff  #2 

The  statement  of  rates  required  herein  does 
not  constitute  a  filing  of  schedules  of  charges 
required  by  Section  203  of  the  Communications 
Act  of  1934,  as  amended,  prior  to  commencing 
service. 

(c)  State  basis  of  division  of  charges  with  other 
stations*  On  file  with  F.  C.  C. 

If  this  application  is  for  modification  of  license,  state 

why  the  proposed  change(s)  is  (are)  deemed  necessary  and 


T 


Application  Filed  bp  Madcap  Sadie  and  Telegraph  Co*  for 

Modification  of  licence* 

T* 

the  purpose  (8)  it  -will  serve.*  See  attachment  A  under 
Article  4  (Remarks).  See  also  attachment  B. 

The  applicant  waives  a ay  claim  to  the  use  of  any  particu¬ 
lar  frequency  or  of  the  ether  as  against  the  regulatory 
power  of  the  United  States  because  of  the  previous  use  of 
the  same,  whether  by  license  or  otherwise,  and  requests  a 
station  license  in  accordance  with  this  application.  *. 

i'*  •  .  •  .  .  * 

Bated  this  29th  day  of  May,  1946. 

*  J  f  *.  * 

Mackay  Radio  and  Telegraph  Company,  Inc. 

*  >  ■* 

Applicant  (Must  correspond  with  name  in 
Paragraph  L)  - 

By  James  A.  Kennedy, 

J.  A.  Kennedy 
Title  or  Official  Capacity 

Vice  President  and  General  Counsel. 

Title  or  Official  capacity 

Subscribed  and  sworn  to  before  me  this  29th  day  of  May, 
1946.  ^  l 

Roes  A.  Watchman 

Notary  Public 

Roes  A.  Watchman 
*  Notary  Public,  New  York  County  »* 
N.  Y.  Co.  Clk’s  No.  38,  Reg.  No.  33-W-S 
Commission  Expires  March  30,  1948 

(Notary  public’s  seal  must  be  affixed  where  law  of  juris¬ 
diction  requires,  otherwise  state  that  law  does  not  require 

coal  \  ->*’ 
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1  '  ;  ’  £6]  ATTACHMENT  B 

•  Statement  In  Support 

Applicant  is  of  the  opinion  that  the  existing  law  and 
governmental  policy  of  the  United  States  require  competi¬ 
tion  in  world-wide  international  telegraph  communications ; 
and  that  in  order  for  a  radio  carrier  to  effectively  compete 
it  must  have  direct  circuits  to  the  important  business, 
industrial  and  governmental  centers  throughout  the  world. 
Therefore,  it  is  our  opinion  that  under  existing  law  and 
governmental  policy,  public  interest,  convenience  and  neces¬ 
sity  can  be  best  served  by  authorizing  two  public  service 
circuits  to  whatever  countries  said  circuits  are  requested. 
Accordingly,  we  believe  that  in  addition  to  specific  reasons 
as  may  apply  to  certain  of  the  circuits  herein  applied  for, 
the  granting  of  all  of  them  will  serve  public  interest,  con¬ 
venience  and  necessity  for  the  abovementioned  general  rea¬ 
son.  Moreover,  Applicant  has  under  way  an  expansion 
and  modernization  program  which  will  justify  and  require 
more  circuits  and  a  larger  volume  of  traffic. 

L  Points  to  Which  Applicant  Has  The  Only 
Bisect  Public  Circuit. 

«•  * 

Applicant  *s  circuits  are  the  only  direct  telegraph  cir¬ 
cuits  (cable  or  radio)  operating  between  the  United  States 
and  Algeria,  Ethiopia,  Gold  Coast,  Hungary,  Rumania, 
Denmark,  British  Guiana,  Afghanistan,  Uruguay,  Mada¬ 
gascar  and  Austria,  and  therefore  should  be  continued  in 
the  public  interest.  In  addition,  it  is  believed  that  there  is 
sufficient  traffic  between  the  United  States  and  each  of  said 
countries  to  justify  the  continuance  (with  the  possible 
exceptions  of  Gold  Coast  and  British  Guiana) ;  and  the 
said  circuits  are  necessary  to  Applicant  from  the  stand¬ 
point  of  its  financial  welfare  and  economy  and  of  its  world- 


9 


Application  Filed  by  Mackay  Radio  and  Telegraph  Co.  for 

Modification  of  License. 

wide  coverage.  Moreover,  with  the  exceptions  of  Gold 
Coast  and  British  Guiana,  we  believe  the  foreign  govern¬ 
ments  of  the  respective  countries  desire  that  the  circuits  be 
continued  in  operation. 

IL  Competitive  Cibouits. 

Applicant  is  now  operating  competitive  circuits  to  the 
following  countries,  under  Special  Temporary  Authoriza¬ 
tions  which  the  Commission  found  would  serve  public 
interest,  convenience  and  necessity:  Germany  (Berlin  and 
Nurnberg),  Dominican  Republic  (Ciudad  Trujillo),  Spain 
(Madrid),  France  (Paris),  Czechoslovakia  (Praha)  and 
Tangier.  The  continued  operation  of  these  circuits  will 
serve  * 

[7]  Applicant  also  requests  the  addition  of  the  follow¬ 
ing  new  points  of  communication  under  regular  license 
authority.  A  statement  is  attached  pointing  out  why  public 
interest,  convenience  and  necessity  will  be  served  by  grant¬ 
ing  licenses  to  each  of  said  points.* 

Point  of  Commtmication  Operating  Agency 

Berne,  Switzerland  Radio  Suisse 

Lisbon,  Portugal  Companhia  Portugueza 

Radio  Marconi 

Stockholm,  Sweden  The  Government,  P.  T.  T.. 

Surinam  _  „  The  Government,  P.  T.  T.  . 

The  Hague,  Netherlands  The  Government,  P.  T.  T.  - 

[8]  Czechoslovakia  (Praha) — This  is  a  reestablished , 

circuit  which  applicant  operated  for  years  before  the  war 

under  a  regular  license  after  a  determination  by  the  Com- 
_______  ■  •  •  .  *  • 

*  Applicant  has  reason  to  believe  that  the  operating  agencies  of  the  points 
named  look  favorably  upon  the  operation  of  a  circuit  -with  Applicant.  We 
understand  that  the  specific  naming  of  new  points  herein  does  not  prejudice 
Applicant's  position  with  respect  to  additional  applications  which  it  may  wish  ' 
to  file. 


V 


1W  „ 
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mission  that  the  operation  of  same  was  in  the  public  inter¬ 
est  :  Nothing  has  happened  to  alter  that  finding. 

— *  ,  -  ***  »  •  .. 

!  v*  Tangier — This  is  a  new  circuit  recently  authorized  by 
the  Commission  and  established  primarily  f or  the  relaying 
of  traffic  to  Russia  and  other  points.  It  seems  dear  that 
the  Commission  has  already  determined  its  value  on  a 
permanent  basis. 


:  ."ITT.  Authorized  Circuits  Not  Yet  m  Operation. 

>  - .  .  .. 

Bulgaria  (Sofia)  and  l 

t  *  -  -  *  -  * 

Yugoslavia  (Belgrade) — The  Commission  authorized 
these  circuits  to  applicant  some  lame  ago,  and  applicant  has 
recently  sent  representatives  to  negotiate  with  the  respec¬ 
tive  government  officials  which  negotiations  are  progress¬ 
ing  satisfactorily.  B.  C.  A.  C.  is  also  authorized  to  operate 
to  these  points.  Applicant  believes  there  is  sufficient  traffic 
to  justify  duplicate  circuits  and  applicant’s  circuits  are 
necessary  to  its  financial  welfare  and  System  coverage. 

Italy  (Rome) — Applicant  operated  a  circuit  to  Rome 
prior  to  the  last  war,  and  is  ready  to  reestablish  service  as 
soon  as  the  Italian  Administration  can  secure  frequencies 
from  tiie  Allied  Control  Commission,  which,  we  are  advised, 
will  be  accomplished  in  a  few  days.  R.  C.  A.  C.  is  operating 
the  only  telegraph  service  with  the  Italians  at  the  present 
time  as  the  Azores-Rome  cable  is  in  the  hands  of  the 
British.  Certainly  the  volume  of  traffic  between  the  United 
States  and  Italy  justifies  the  two  radiotelegraph  circuits 
which  the  Commission  has  previously  authorized. 


IV.  New  Circuits  Requested. 


0 


’*'■  *  *  i'*-  'V.*  .  * 

(  1.  '  *  '  *  *  .  <. 

Applicant  herein  requests  regular  licenses  to  communi¬ 
cate  with  operating  agencies  in  Switzerland,  Portugal, 

■  -*\r  '  *  *  '  s  . 


-v-  *- 


*  tv 

* » 


*  • '  rsw*1 
1  v.  *  *** 


w 
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f*  />  4  m*  «.  •  *  *>  <  # 

Sweden,  Surinam  and  The  Hagne.  Applicant  has  been 
carrying  on  negotiations  with  representatives  of  the  operat¬ 
ing  agencies  in  the  countries  abovementioned  and  said 
negotiations  are  progressing  favorably* 

The  Portuguese  Company  indicated  to  a  Vice  President 
of  applicant  some  time  ago  that  it  was  agreeable  to 
operating  a  circuit  with  applicant  and  that  the  only  diffi¬ 
culty  at  that  time  was  the  need  for  certain  radio  equipment 
Applicant  has  assisted  the  Portuguese  Company  in  securing 
said  equipment  which  has  recently  been  made  available. 
As  soon  as  said  equipment  is  installed  the  Portuguese 
Company,  we  believe,  will  desire  to  operate  a  station  with 
applicant 

[9]  Applicant  has  recently  submitted  a  contract  to  the 
Netherlands  Government  for  its  approval  covering  the 
operation  of  a  circuit  between  The  Hague  and  applicant  at 
New  York.  The  Dutch  Government  has  indicated  its  agree¬ 
ment  to  such  a  circuit  We  believe  that  likewise  the  Dutch 
will  be  agreeable  to  the  operation  of  a  circuit  between 
Surinam  and  applicant  at  New  York. 

Applicant  has  been  negotiating  with  Radio  Suisse  at 
Berne  and  with  the  Swede  Government  at  at  Stockholm  and 
we  believe  that  these  Governments  will  be  agreeable  to 
circuits  with  applicant  as  soon  as  local  difficulties  can  be 
ironed  out  '  ■  '  r  \  ; 

AH  of  the  abovementioned  circuits  are  important  to 
applicant’s  world-wide  System  and  to  its  financial  welfare 
and  economy.  Said  points  are  important  traffic  centers 
which  are  not  reached  from  the  United  States  directly 
except  by  radio  and  there  is  only  one  United  States  radio¬ 
telegraph  carrier  now  serving  said  points. 
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(Received  December  10, 1947.) 


[127]  Macxat  Radio  and  Telegraph  Company,  Inc. 

*  t  .  >  ,  .*  *  4  4 

American  Cable  &  Radio  System 


:  All  America  Cables  and  Radio  -  Commercial  Cables 
Mackay  Radio  -  Sodedad  Anonima  Radio  Argentina 


* 


h 


P-77044 


67  Broad  Street 
New  York,  4,  N.  Y. 


8  December  1947 

Mr.  T.  J.  Slowie,  Secretary, 

Federal  Communications  Commission, 

Washington  25,  D.  C. 

i’\  i  ■ 


Dear  Mr.  Slowie : 


.  **  '  ■  ,  *  .  ,  _ 

We  submit  herewith  an  application,  in  duplicate,  for 

authority:  to  communicate,  with  The  Netherlands  via 
Tangiers  relay. 

i  .4  Due  to  shortage  of  personnel  and  facilities  for  direct, 
circuit  operation,  the  Administration  of  The  Netherlands 
has  asked  that  the  circuit  be  operated  via  Tangiers  starting 
about  January  1, 1948  and  until  facilities  for  direct  opera¬ 
tion  become  available. 

.  ~  V  *  ' 

Yours  very  truly,  . 

V  /s/  L.  Spangenbebg 
L.  Spangenbebg, 

Vice  President 


LS:P 

Herewith: 


Application  of  Mackay  Radio  and  Telegraph  Co.  for 
Authority  to  Communicate  with  The  Netherlands 
via  Tangier  Relay . 

(4)  To  cover  construction  permit(s)  for  replacement 

transmitter  (s)  _ 

(5)  Change  in  location  (Construction  permit  re¬ 
quired)  _ 

(6)  Operation  with  licensed  operator  at  remote  con¬ 
trol  point  only*  _ 

(7)  Change  in  points  of  communication  Yes 

(8)  Change  in  other  particulars  (describe)  _ 

If  this  application  is  for  License  or  Modification  of 
license  to  cover  outstanding  construction  permits: 

(a)  List  in  the  space  below  the  outstanding  permits  which 
the  application  covers: 

File  Date  Call  Manufacturer  of  Transmitter(s)  Type  Serial 
No.  Letters  No.  Nos. 


[129]  (b)  If  licensed  transmitters  are  being  deleted  or 
replaced,  show  the  following  with  respect  to  such 
transmitters: 

Manufacturer  Type  Serial  Nos. 


(c)  When  was  the  construction  specified  in  3(a)  com¬ 
pleted?  — 

(d)  Is  the  station  now  ready  for  operation?  _ 

Ytt  or  No 

(e)  Have  all  the  terms  of  the  construction  permit(s) 
listed  in  3(a)  been  met? 


Yu  "No 
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(f)  Are  all  the  statements  made  in  the  applications 

for  the  construction  permits  or  the  modifications 
thereof  mentioned  in  3(a)  still  true  as  of  the  date 
of  this  application  t - 

Yu  or  No 

(g)  If  the  answer  to  either  or  both  3(d)  and  3(c)  above 
is  “no”,  the  discrepancies  must  be  shown  in  appro¬ 
priate  places  in  this  form  or  listed  separately  in 
exhibits  and  submitted  as  a  part  of  this  form.* 
Indicate  method  of  submission  below:  -  - 

Numbers  of  paragraphs  containing  corrected 
data  _ 

Identification  of  exhibits  containing  corrected 
data  - 

4.  Specify  in  the  table  all  particulars  of  operation  exactly 
as  they  are  desired  in  the  license  or  modification 
thereof 


PraqaadM  Hour*  Power 


(cycle*) 


(brade) 


The  Netherlands 

All  Particulars  Columns  1-6  Remain  Unchanged.  (Amsterdam) 

Column  Notes: 

(1)  List  all  frequencies,  indicating  whether  kilocycles  or  megacycles. 

<2)  Indicate  as  unlimited,  day  only,  continuous,  etc.  (This  item  refers  to  j 
intended  hours  of  nse  of  the  specific  frequency.) 

(3)  Maximum  carrier  power  into  antenna.  (Specify  whether  watts  or  j 
kilowatts.) 

(4)  Ay  Aj,  Aj,  Ay  a*,  Ay  or  special.  list  all  types  of  emission  decked 
for  each  frequency.  Describe  special  emission  in  space  for  remaria  j 
below.  If  emissions  other  than  those  defined  in  the  Holes  of  the  Com* 
TwiiMinn  (frequency  modulation,  the  phase,  pulse,  etc.),  describe  in 
detail,  giving  the  characteristics  of  the  emission  proposed,  attsoMug  , 
additional  sheets  to  the  application  if  necessary. 

(5)  Give  maximum  modulating  frequency  for  each  type  of  *"»*— **»« 
involved. 

(6)  Give  w»*wiwwwn  transmission  speed  employed  in  normal  operation  oppo¬ 
site  each  type  of  emission  involved.  To  convert  transmission  speed  of 
Continental  Mono  to  bands,  multiply  the  number  .of  words  per  minute 
by  0.8. 

(7)  Show  below  the  operating  agency  at  each  point  of  eommnnicatiou.* 
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Remarks: 

The  applicant  herein  requests  that  The  Netherlands  be 
added  as  a  point  of  communication  via  Tangiers  relay  under 
special  provisions  of  license  No.  Tl-RH-44  and  modification 
No.  847,  File  No.  15598-MLHT-B. 

-  ‘  •  * 

[130]  5.  If  this  application  is  for  authority  to  operate 
'  with  a  licensed  operator  cn  duty  at  a  remote  control 
point  only:* 

(a)  What  will  he  the  location  of  the  remote  control 


City  or  Town _ Street  and  No _ 

(b)  What  will  be  the  airlane  distance  between 
•  transmitter  location  and  the  remote  control 
point?  _ _ _ 

(e)  By  what  means  will  the  station  be  monitored  while 
in  operation?*  _ 

(d)  Can  the  transmitter  be  shut  down  by  the  licensed 

operator  at  the  remote  control  point  so  as  to  pre¬ 
vent  operation  from  any  other  point?  _ 

Ya  or  No 

....  ...  - 

(e)  How  will  unauthorized  persons  be  prevented  from 

having  access  to  the  transmitter?  _ 

6.  Proposed  location  of  transmitter: 

'  (a)  If  portable: _ mobile: - ,  or  portable- 

mobile:  _ give  geographical  area  of  pro¬ 
posed  operation  in  the  space  provided:  _ 

(b)  If  permanently  located  at  a  fixed  location,  give: 


City  or  town 


Street  and  number 


.  ‘  *“ •**"*.  •„  N 

►  *  -  '  *  'X  »•  '  -".  '  *.  H, 


„  ,  ye  -S  *  ' ,*  v  ,  «< 

*  -  *  ~*yT  ~  + 

*»  •  *  * ’■•  *  .  ■•  n  ■  ’ 

, *  i .  *«r  •*„;  j  . 

■  -  ‘  r  *A  *•  -v  ‘  '  *•? 

-  '  ■  *..  t  '*  ’  ‘  .  ^  - 


*  ’  <  •  -  ,  _ 1  t  4  ,  -  c  «B  .  f  m  - 
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N.  Latitude:  Degrees  — 

seconds _ : _ 

W.  Longitude :  Degrees 
seconds _ *4 


minutes 


minutes 


(Give  latitude  and  longitude  correct  to  seconds.) 


Krf  *  V  * 


7.  Note  any  alteration  in  transmitters  (s)  or  antenna 

systems  not  previously  reported  to  the  Commis¬ 
sion.*  _ . '  “  ’ 

-  ,  •  *  • 

♦  *  ‘  ►  *  1  „  .  .  * 

*  •  . 

8.  (a)  Have  there  been  any  changes  in  the  data  furnished 

in  the  application  for  construction  permit  covering 
ownership,  citizenship,  station  control,  business 
connections,  and  monopolistic  practices?  No 

‘  '  '  Yu  or  No 

(b)  Have  such  changes  been  reported  to  the  Commis¬ 
sion?  If  not,  such  data  must  be  submitted  here¬ 
with.  _  * 

Yu  or  No 

[131]  9.  (a)  Is  station  to  be  open  to  public  correspond- 
encet  Yes 

Yu  or  No 

*  %  -  ‘  - 

*  If  so,  state  hours  during  which  station  will  be  open 
for  such  service  Continuously 

(b)  Will  any  charge  be  made  for  handling  public 
correspondence?  Yes 

Yu  or  No 

•  •  -  If  so,  state  schedules  of  charges*  See  Joint  Tariffs 
F.  C.  C.  Nos.  1  and  5. 

The  statement  of  rates  required  herein  does  not 
constitute  a  filing  of  schedules  of  charges  required 
by  Section  203  of  the  Communications  Act  of  1934, 
as  amended,  prior  to  commencing  service. 
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(c)  State  basis  of  division  of  charges  -with  other  sta¬ 
tions*  Equal  division  of  radio  tolls 

10.  If  this  application  is  for  modification  of  license,  state 
why  the  proposed  change  (s)  is  (are)  deemed  necessary 
and  the  pnrpose(s)  it  will  serve.*  The  Netherlands 
Administration  has  requested  that  the  New  York- 
A  ms  ter  dam  circuit  be  opened  via  Tangiers  about  Jan¬ 
uary  1,  1948.  Operation  via  Tangiers  will  accelerate 
the  opening  of  service  which  may  otherwise  be  delayed 
until  The  Netherlands  is  prepared  for  direct  circuit 
operation. 

U.  The  applicant  waives  any  claim  to  the  use  of  any  par¬ 
ticular  frequency  or  of  the  ether  as  against  the  regula¬ 
tory  power  of  the  United  States  because  of  the  previous 
use  of  the  same,  whether  by  license  or  otherwise,  and 
requests  a  station  license  in  accordance  with  this  appli¬ 
cation. 

Dated  this  8th  day  of  December,  1947. 

Maceay  Radio  and  Telegraph  Company,  Inc. 

Applicant  (must  correspond  with  name  in 
Paragraph  1.) 

By  L.  Spangenbebg 

Title  or  official  capacity 


Xu  Spangenbebg,  Vice  President. 


Application  of  Maclcay  Radio  and  Telegraph  Co.  for 
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Subscribed  and  sworn  to  before  me  tins  8th  day  of 
December,  1947. 


[Seal] 


Alma  Pabst 

Notary  Public 


ALMA  PABST 

Notary  Public,  State  of  New  York 

zkvuuo^  2X1  ^noenB  xjoxnruj 

Queens  Co.  Clk’s  No.  1999,  Beg.  No.  178-P-8 
Oertif  cates  fled  in 


N.  Y.  Co.  C&’s  No.  88 
Commission  Expires  March  SO,  1948 


(Notary  public’s  seal  must  be  affixed  where 
law  of  jurisdiction  requires,  otherwise  state 
that  law  does  not  require  seal.) 


FOOTNOTES 

1  Must  correspond  exactly  with  name  in  existing  license  at  swSi 
permit. 

2  In  certain  eases  application  may  be  made  for  authority  to  operate  a  station 
with  the  licensed  operator  on  duty  at  some  point  other  than  the  location  of  the 
transmitter.  The  information  required  by  tins  paragraph  should  be  furnished 
only  with  respect  to  thetpoint  at  which  the  licensed  operator  is  on  duty  and  not 
with  regard  to  “dispatching  points”  or  other  places  from  which  speech  or 
other  signals  may  be  fed  to  the  transmitter. 

*  Use  additional  sheets  where  necessary. 

INSTRUCTIONS 

Submit  in  duplicate  direct  to  the  Federal  Communications  Commission, 
Washington,  D.  <X  Swear  to  one  copy. 

Complete  information  must  be  furnished  under  Sections  of  the  application. 
Failure  to  do  ao  may  cause  the  return  of  the  application,  with  consequent  delay. 

It  is  recommended  that,  before  submitting  application,  applicant  obtain  and 
refer  to  Parts  1  and  2  of  the  Commission’s  Boles  and,  in  addition,  the  follow¬ 
ing  appropriate  part(s)  governing  the  type  -of  service  involved  in  tie  applica¬ 
tion:  Experimental  Services.  Part  5;  Fixed  Public  Services,  Part  6;  Coastal 
end  Marine  Belay  Services,  JPart  7 ;  Aviation  Services,  Part  9;  Emergency  Serv¬ 
ices,  Part  10;  Miscellaneous  Sendees,  Part  11.  Any  applicant  proposing  to 
operate  a  Fixed  Public  Station,  a  Public  Coastal  Station,  or  an  Aviation  Station 
in  Alaska  should  alee  obtain  Part  14. 


Commission  Order  Granting  Petition  for  Reconsidera¬ 
tion  of  RCA  Communications,  Inc.,  of  November  4, 
1947,  and  Designating  for  Hearing  the  Application 
of  Mackay. 

(Adopted  February  6, 1948.) 

FCC  48-371 
16910-2/48 

[135]  BEFOBE 

FEDERAL  COMMUNICATIONS  COMMISSION 

*  »  ■  .  >* 

Washington  2,  D.  C. 

In  the  Mattes  1 

°f  I 

Mackay  Radio  and  Telegraph  Com-  V  twh  n0.  8777. 
pant  Applications  for  radio  tele-  ( 
graph  circuits  between  the  United  l 
States  and  Finland,  Portugal,  Suri-  1 
nam,  and  The  Netherlands.  I 


ORDER. 

At  a  session  of  the  Federal  Communications  Commis¬ 
sion  held  at  its  offices  in  Washington,  D.  C.,  on  the  6th  day 
of  February,  1948; 

The  Commission,  having  under  consideration  the  record 
of  the  proceedings  in  Docket  No.  8465,  In  the  Matter  of 
Mackay  Radio  and  Telegraph  Company  Applications  for 
Special  Temporary  Authorizations  to  communicate  with 
Helsinki,  Finland;  Lisbon,  Portugal ;  Paramaribo,  Surinam ; 
and  The  Hague,  Netherlands;  and  having  also  under  con¬ 
sideration  a  petition  for  reconsideration  of  the  Commis¬ 
sion’s  Order  of  October  13,  1947,  in  Docket  No.  8465,  filed 
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\ 

-  ; 

by  RCA  Commnmcations,  Ino,  on  November  4,  1947,  in  j 
which  it  is  requested  that  said  Commission  order  be  recon¬ 
sidered  and  set  aside,  and  that  the  Commission  take  appro-  j 
priate  action  to  revoke,  pending  a  hearing,  the  authority  j 
of  Mackay  to  communicate  with  the  four  countries  covered 
by  said  order  of  October  13, 1947 ;  and  an  “opposition”  to 
said  petition  hied  by  Mackay  Radio  and  Telegraph  Com¬ 
pany  on  November  17, 1947 ; 

It  appeasing,  That  on  January  29, 1948,  Mackay  Radio  j 
and  Telegraph  Company  hied  a  telegraphic  application  t 
(File  Nos.  Tl-RSA-657-1 ;  Tl-RSA-658-1;  Tl-RSA-659-1;  l. 
Tl-RSA-680-1)  for  renewal  for  a  period  of  six  months  of  ] 
the  outstanding  special  temporary  authorizations  to  com-  I 
municate  with  the  above  four  points ;  and  that  on  December  j 
10,  1947,  Mackay  Radio  and  Telegraph  Company  hied  an 
application  for  modihcation  of  license  (File  No.  7619-C4-  j 
ML-C)  for  authority  to  communicate  with  The  Nether-  j 
lands  via  its  relay  station  at  Tangier; 

-  „  .  -  <  j 

i 

lx  fustheb  appeasing,  That  the  aforementioned  special  j 
temporary  authorizations,  as  renewed,  are  due  to  expire  on 
February  13, 1948; 

* 

It  fustheb  appeasing,  That  upon  reconsideration  of  the  \ 
order  of  October  13, 1947,  in  Docket  No.  8465,  and  the  record  i 
in  that  Docket,  certain  issues  of  fact  and  policy  are  pre-  j 
seated  upon  which  there  should  be  a  hearing  at  which  the  j 
parties  will  have  an  opportunity  to  present  evidence;  .  ! 

L 

It  fustheb  appeasing,  That  Mackay  Radio  and  Tele-  f 
graph  Company  has  on  hie  with  the  Commission  applica¬ 
tions  for  modihcation  of  license  to  communicate  with  the  j 
above-named  countries  (File  Nos.  8047-MLHT-A  and  10364- 
MLHT-B),  which  applications  are  pending  in  Docket  No.  j 
7974,  In  the  Matter  of  Radiotelegraph  Service  between  the  j 
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United  States  and  Foreign  and  overseas  points  and  assign- 
■  meat  of  frequencies  for  such  service; 

It  further  appearing,  That  the  Commission,  upon  exam¬ 
ination  of  the  above-described  applications  of  Mackay  Badio 
!  and  Telegraph  Company  for  renewal  of  the  aforementioned 
Special  Temporary  Authorizations  and  for  [136]  modifi¬ 
cation  of  license,  is  nnable  to  determine  that  public  interest, 
convenience,  or  necessity  would  be  served  by  the  granting 
thereof; 

lx  Is  Ordered,  That  the  above  petition  of  BCA  Com¬ 
munications,  Inc.,  for  reconsideration  is  granted; 

It  Is  Further  Ordered,  That  the  outstanding  special 
temporary  authorizations  to  Mackay  Badio  and  Telegraph 
i  Company  to  camnmnicate  with  Finland,  Portugal,  Surinam, 
and  The  Netherlands,  are  cancelled  and  set  aside,  effective 
11 KX)  p.  m.  Eastern  Standard  Time,  February  12, 1548 ; 

It  Is  Further  Ordered,  That,  pursuant  to  Section 
309(a)  of  the  Communications  Act  of  1934,  as  amended,  the 
above  applications  of  Mackay  Badio  and  Telegraph  Com¬ 
pany  for  modification  of  license  (File  Nos.  8047-MLHT-A 
and  10364-MLHT-B),  insofar  as  they  relate  to  communica¬ 
tion  with  the  above-named  four  countries,  are  withdrawn 
from  Docket  No.  7974,  and,  together  with  the  above  applica¬ 
tion  of  Mackay  Badio  and  Telegraph  Company  for  renewal 
of  the  Special  Temporary  Authorizations  (File  Nos.  TI¬ 
BS  A-657-1;  Tl-BSA-658-1;  T1-B8A-659-1 ;  Tl-BSA-680-1) 
and  the  above  application  of  Mackay  Badio  and  Telegraph 
Company  for  modification  of  license  (File  No.  7619-C4- 
ML-C)  to  authorize  communication  with  The  Netherlands 
via  its  relay  station  at  Tangier,  are  designated  fob  hearing 
herein,  for  the  following  reasons: 

(1)  To  determine  whether  public  interest,  con¬ 
venience,  or  necessity  would  be  served  by  authorizing 
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Mackay  Radio  and  Telegraph  Company  to  communicate 
either  temporarily,  or  on  a  regular  basis,  with  one 
or  more  of  the  countries  applied  for,  in  the  light  of 
all  pertinent  factors  relating  to  such  determination, 
including,  but  not  limited  to,  the  following: 

(a)  The  extent  of  public  need,  if  any,  for  addi¬ 
tional  telegraph  communication  facilities  between 
the  United  States,  on  the  one  hand,  and  each  of  the 
four  countries  involved  herein,  on  the  other  hand; 

(b)  The  present  and  expected  volume  of  tele¬ 
graph  traffic  between  the  United  States,  on  the  one 
hand,  and  each  of  the  four  countries,  on  the  other 
hand; 

(c)  The  nature,  capacity  and  adequacy  of  exist¬ 
ing  communication  facilities  between  the  United 
States,  on  the  one  hand,  and  each  of  the  four  coun¬ 
tries,  on  the  other  hand; 

(d)  The  extent  to  which  applicant’s  presently 
authorized  frequencies  and  facilities  will  be  used  for 
operating  the  proposed  circuits  between  the  United 
States  and  each  of  the  four  countries,  and  whether 
such  use  is  the  most  desirable  use  of  these  frequencies 
and  facilities  for  providing  the  United  States  public 
with  rapid  and  efficient  communication  service; 

[137]  (e)  To  determine  with  respect  to  the  pro¬ 

posed  operation  with  each  of  the  four  countries,  the 
extent  to  which  the  applicant  will  be  required,  in 
order  to  give  adequate  service,  to  use  frequencies  and 
facilities  in  addition  to  those  now  in  use  by  it; 

(f)  The  capacity,  transmission  qualities,  and 
scheduled  hours  of  operation  of  each  of  the  circuits 
proposed  in  the  above  applications; 
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(g)  The  nature  of  any  contracts,  agreements, 
understandings,  and  routing  practices  between  the 
applicant  and  any  other  carrier,  or  operating  admin¬ 
istration,  in  connection  with  the  operation  of  the  cir¬ 
cuits  proposed  in  the  above  applications; 

(h)  The  nature  of  the  service  to  be  rendered  by 
;  applicant  over  each  of  the  proposed  circuits,  includ¬ 
ing  the  classes  of  service  to  be  offered,  the  charges 
to  be  made  for  each  such  class,  and  the  division  of 
such  charges; 

(i)  Competition  in  communication  service  with 
the  points  involved; 

(j)  The  financial  effects  upon  Mackay  Radio  and 
Telegraph  Company  and  the  other  United  States 
telegraph  carriers  serving  the  four  countries  in¬ 
volved,  of  a  grant  of  one  or  more  of  the  above 
applications; 

(2)  To  determine,  if  the  application  of  Mackay 
Radio  and  Telegraph  Company  to  communicate  directly 
.  with  The  Netherlands,  is  denied,  whether  public  inter- 
•  •'  est,  convenience,  or  necessity  would  be  served  by 
authorizing  Mackay  Radio  and  Telegraph  Company 
to  communicate  with  The  Netherlands  via  its  relay 
station  at  Tangier,  in  the  light  of  all  the  pertinent 
factors  specified  above  in  paragraph  number  (1),  and, 
,  in  addition,  the  following  factors: 

(a)  The  alternate  routes  available  to  the  ap¬ 
plicant  for  the  movement  of  traffic  destined  to  The 
-  Netherlands ; 

i  .  (b)  The  division  of  tolls  and  speed  of  service  on 

telegraph  traffic  between  the  United  States  and  The 
Netherlands,  moving  over  such  alternate  routes,  as 
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compared  with  the  division  of  tolls  and  speed  of 
service  on  such  traffic  moving  via  Tangier; 

(c)  The  promotion  of  the  most  efficient  and 
economical  use  of  frequencies  and  facilities  in  fur¬ 
nishing  radio-telegraph  service  between  the  United 
States  and  The  Netherlands; 

It  Is  Further  Ordered,  That  Mackay  Radio  and  Tele¬ 
graph  Company  and  RCA  Communications,  Inc.  are  made 
parties  respondent  herein ;  and  that  any  other  United  States 
carrier  engaged  in  furnishing  foreign  telegraph  communi¬ 
cation  [138]  service  may  intervene  and  participate  fully 
herein,  provided  that  within  twenty  days  of  the  date  hereof, 
it  files  a  written  notification  of  its  intention  to  do  so; 

.  It  Is  Further  Ordered,  That  the  hearings  herein  shall 
be  held  at  the  offices  of  the  Commission  at  Washington, 
D.  C.,  beginning  at  10:00  am.  on  the  8th  day  of  March, 
1948. 

Nones  Is  Hereby  Given  that  Section  1.857  of  the  Com¬ 
mission’s  Rules  and  Regulations  is  not  applicable  to  this 
proceeding. 

By  the  Commission 

/s/  T.  J.  Slowib 
T.  J.  Slowde 
Secretary 

(Seal) 

JRB 

Commissioners  Jones  and  Sterling  dissent  from  so  much 
of  the  Order  as  provides  for  the  termination  of  the  opera¬ 
tion  by  Mackay  Radio  and  Telegraph  Company  of  its  direct 
radiotelegraph  circuits  with  Portugal  and  Surinam,  being 
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at  the  opinion  that  since  Mackay  Radio  and  Telegraph 
Company  is  presently  operating  direct  service  to  these  two 
countries,  the  authorizations  therefor  should  be  continued 
in  effect  pending  the  disposition  of  the  hearing  herein. 

fI39]  .  „  February  9, 1948 

In  the  Matter  of  Mackay  Radio  and  Telegraph  Com¬ 
pany.  Applications  for  Radiotelegraph  Circuits  between 
theUhited  States  and  Finland,  Portugal,  Surinam  and  the 
Netherlands.  Docket  No.  8777. 

Receipt  of  copies  of  the  attached  order  and  service 
thereof  is  hereby  acknowledged 

■  r''  *  "  *  i  « 

Mackay  Radio  &  Telegraph  Compacts 
By  /s/  H.  M.  Bbowct 

*  t  *  .  ,  *  ' 

RCA  Commtjcticatiocts,  lira 

By  /s/  F.  P.  Guthrie 


>£206]  Mjlbioit  H.  Woodwabd,  was  called  asa  witness  for  - 
and  oil  behalf  of  the  Federal  Communications  Commission, 
and  having  been  first  duly  sworn,  was  examined  andrtesti- 
fied  as  .follows: 

r#  -  r#  •  -  •  ■  »'•  *  ««•  ~ 

.  ,  ■  f" 

£207]  Direct  examination  by  Mr .  Werner: 

[208]  Q.  “Will  yon  please  state  your  occupation"?  A. 
Assistant  Chief  Engineer  and  Chief  of  the*  Common  Carrier 
Division,  Engineering  Department,  Federal  Communica¬ 
tions Commission. 

.  .  •  •  i 

•  *  *  •  *  .  '  -  «  •  i*  ^  'i  ■  ; 

'  m  •  *  -m  •  hi 

•  *  x  **  r  »  *  .  . 

'  1  * . •  '  .  W  .  »'’•».'*  ,  •  -  .  ,  l  ‘  , 

-  Q.  Would  yon  state,  Mr.  "Woodward,  what  list  B  ..pur¬ 
ports  to  show?  £209]  A.  List  B  shows  information  with 
respect  to  Commission  actions  on  applications  daring  the 
period  from  its  inception,  July  11, 1934,  until  April  1, 1948.  ~  j 

Q.  Mr.  Woodward,  would  yon  take  this  list  B  or  Exhibit 
7,  and  summarize  the  actions  which  are  -shown  in  that 

J  V, 

exhibit?  A.  As  yon  can  see  from  the  exhibit,  very  few  : 
applications  were  acted  upon  hy  the  Commission  until  the 
war  commenced  in  Europe.  That  will  start  at  item  7. 

Prior  to  that  time,,  as  I  said,  very  few  applications  were 
acted  npon.  After  that  time,  of  course,  there  were  numerous 
applications  filed  to  war  zone  points,  and  then  after  the  war 
was  over  the  numerous  applications  were  acted  upan.for  \ 
the  restoration  of  circuits  that  had  been  in  operation  before 
the  war  and  which  were  suspended  because  of  the  war.  .  . -  I 

Q.  1  think  it  will  be  noticed,  Mr.  Woodward,,  that  list  3  j 
indicates  that  from  1939  on  until  recently,  every  application  j 
which  was  filed  was  granted.  T  •  f/  - 

In  connection  with  that,  -were .  there  any  policies  of  .the  j 
Board  of  War  Communications  which  relate  to  that  .fact? 

A.  Prior  to  the  United  .States  entrance  into  the  war,  ,  the 
Board  of  War  Communications  was  interested  .in  the  f 
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communications  circuits  from  the  United  States  to  foreign 
countries.  They  had  a  policy  that  they  actually  put  out  in 
1942.  The  policy  had  been  somewhat  in  effect  before  that, 
[210]  hut  it  wasn’t  really  enunciated  until  January  1942, 
that  the  United  States  should  have  duplicate  or  parallel 
circuits  between  the  United  States  and  all  countries  in  the 
world,  especially  to  those  important  countries  in  the  war 
zone. 

At  the  beginning  they  preferred  to  have  parallel  circuits 
and  then  in  April  1942  the  policy  was  modified  to  permit 
the  establishment  of  additional  facilities  whether  by  dupli¬ 
cate  circuits  or  forked  circuits. 

Q.  Mr.  Woodward,  I  wonder  if  you  would  give  us  typical 
examples  of  what  you  mean  by  “parallel  or  forked  cir¬ 
cuits,”  as  indicated  by  the  Board  of  War  Communications’ 
policy  you  just  testfied  tot  A.  Parallel  circuits  would  be 
circuits  operated  by  two  or  more  American  companies  to 
separate  points  in  the  same  country  abroad,  or  with  sep¬ 
arate  operating  agencies  abroad. 

For  instance,  an  example  would  be  from  San  Francisco 
to  Australia,  if  one  company  operated  a  circuit  from  San 
Francisco  to  Sydney  and  the  other  company  operated  a 
circuit  from  San  Francisco  to  Melbourne,  they  would  be 
considered  as  parallel  circuits. 

A  forked  circuit  on  the  other  hand,  is  when  two  or  more 
American  companies  operate  from  the  United  States  to  the 
i  same  point  with  the  same  administration  in  the  foreign 
country. 

'  [211]  An  example  of  that  is  from  New  Tork  to  London, 
'where  RCAC,  Mackay  Radio,  and  Press  Wireless,  all 
operate  with  the  same  administration  in  England,  Cable  and 
Wireless. 

3*  I  believe  you  brought  your  testimony  with  respect  to 
policies  of  the  Board  of  War  Communications  up  to  1943? 
A.  Yes. 

Q.  Would  you  go  on  from  that  point?  A  In  January 
?  1943,  the  Board  said  in  effect,  “We  don’t  want  any  more 
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duplicate  or  parallel  circuits,  because  of  the  shortage  of 
manpower,  the  shortage  of  equipment,  the  shortage  of 
frequencies.”  They  recommended  at  that  time  that  the 
Commission  not  pass  upon  any  application  without  first 
referring  it  to  the  Board  and  getting  the  Board’s  advice  in 
respect  thereto.  .  •  ~ 

The  Board’s  advice  was  usually  that  one  company  should 
be  authorized,  or  they  were  in  favor  of  the  establishment 
of  a  single  circuit 

Q.  How  long  did  that  policy  remain  in  effect?  A.  That 
remained  in  effect  until  about  1945.  At  that  time,  the  Board 
of  War  Communications  advised  that  the  joint  Chiefs  of 
Staff  were  interposing  no  objection  to  more  circuits  than 
appeared  to  the  Board  to  be  necessary  provided  that  no 
additional  facilities  or  frequencies  would  be  required  for 
the  establishment  of  such  circuits. 

Then  in  1946  the  Board  advised  the  Commission  that  the 
Military  had  no  more  interest  in  the  establishment  of  £212] 
commercial  circuits  except  that  they  requested  that  any 
new  use  of  frequencies  be  cleared  with  the  Army  or  the 
Navy  as  the  case  may  be  before  the  authorization. 

Q.  When  you  speak  of  the  Board  of  War  Communica¬ 
tions,  I  take  it  you  are  referring  to  that  body  which  took 
over  the  functions,  or  which  superseded  the  Defense  Com¬ 
munications  Board  which  was  established  in  1940,  is  that 
correct?  A.  That  is  right.  The  Defense  Communications 
Board  was  the  Board’s  first  name  and  soon  after  we  entered 
the  war  it  was  changed  to  the  Board  of  War  Communica¬ 
tions. 

•  •  •  • 

[215]  Cross  examination  by  Mr.  Kennedy: 

Q.  Mr.  Woodward,  did  I  understand  you  correctly  to 
say  that  prior  to  our  entrance  into  the  war,  and  for  some¬ 
time  thereafter,  the  Board  of  War  Communications  adopted 
a  policy  of  desiring  duplicate  circuits  to  all  countries  or 
to  the  principal  countries  of  the  world?  A.  I  said  that,  yes. 
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[216]  Q.  Bid  that  policy  apply  only  to  zones  of  the 
world  which  were  involved  in  the  war,  or  to  the  entire  world! 
A.  It  applied  principally,  Mr.  Kennedy,  to  the  zones  that 
were  involved  in  the  war.  For  instance,  in  South  America, 
the  Board  of  War  Communications,  before  our  entrance 
into  the  war  had  very  little  to  say.  It  was  in  connection 
with  Europe.  The  Germans  were  invading,  of  course,  the 
Western  European  countries. 

•  •••#• 

f  •  .  * 

[219]  In  the  case  of  the  war  zone  in  Europe,  they 
expected  that  the  invasion  would  take  place  over  a  large 
scale. 

At  the  time  it  was  expected  that  there  would  be  one 
Army  in  one  part  of  the  country  and  another  Army  down 
in  the  [220]  other  part  of  the  country.  These  war  circuits 
were  primarily  not  for  communications  within  the  country. 

It  was  for  communications  with  the  press  that  were 
following  the  American  Armies,  and  for  handling  soldier 
traffic  to  and  from  the  American  soldiers. 

.  r  t  .  »  ,  *  _  . 

•  •  •  •  -J* 

[226]  Q.  Mr.  Woodward,  referring  to  Exhibits  6  and 
7, 1  wish  to  call  attention  to  a  few  of  these  countries. 

On  Exhibit  6,  item  12,  Colombia.  I  believe  that  exhibit 
shows  there  that  as  of  July  11,  1934,  when  the  FCC  took 
over,  Mackay  Radio  and  RCAC,  and  Tropical,  were  oper¬ 
ating  circuits  to  Colombia,  is  that  correct!  A.  That  is 

right. 

Q.  The  exhibit  doesn’t  show,  but  will  you  tell  me  please 
who  each  of  these  companies  were  operating  with!  A. 
Mackay  Radio  was  operating  with  All-America  Cables. 
BCAC  was  operating  with  Marconi  Wireless  of  Colombia, 
a  corporation  in  which  it  had  50  per  cent  ownership,  I 
believe. 

[227]  Tropical  Radio  in  the  early  days — item  3  under 
No.  12 — Tropical  Radio  had  since  1912  operated  with  its 
own  stations  down  in  Colombia.  They  had  a  concession. 
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They  were  operating  to  Santa  Marta.  That  concession 
expired  sometime  in  1939  and  was  not  renewed. 

In  1923  Tropical  Radio  was  authorized  by  the.  Depart¬ 
ment  of  Commerce,  I  suppose  in  those  days  to  communicate 
with  the  same  correspondent  of  RCAC,  Marconi  Wireless 
of  Colombia. 

Q.  So,  going  back  as  far  as  1923,  the  Marconi  Company 

in  Colombia,  of  which  you  say  RC AC  owned  50  per  cent - 

Q.  (continuing)  — authorized  a  forked  circuit  to  the 
United  States.  That  is  one  fork  to  RCAC  and  the  other 
fork  to  Tropical  Radio,  is  that  correct?  A.  That  is  right 
Q.  Now,  turning  to  Exhibit  7,  item  35  shows  what, 
please?  A.  Item  35  shows  that  Globe  Wireless  was  author¬ 
ized  in  1941  to  communicate  with  Colombia  from  San  Fran¬ 
cisco  and  from  New  York. 

Q.  Who  was  it  authorized  to  communicate  with?  A. 
With  the  Colombian  Government 

Q.  Do  you  know  whether  the  Commission  held  a  hearing 
on  that  or  not — and  that  is  the  Federal  Communications 
[228]  Commission,  isn’t  it?.  A.  No,  it  did  not 

Q.  So  that  made  an  additionalcircuit  from  United  States 
to  Colombia?  A.  From  New  York.  There  was  no  circuit 
from  San  Francisco  at  that  time. 

Q,  That  made  three  companies,  three  American  carriers, 
operating  from  the  United  States  to  Columbia?  A.  Four. 

Q.  Now,  following  on  through  Exhibit  7,  we  next  find 
Colombia  in  items  103  and  104.  Will  you  please  explain 
item  103?  A.  At  that  time  RCAC  filed  an  application  to 
communicate  with  the  Colombian  Government.  That  appli¬ 
cation  apparently  was  granted  on  2/17/42  from  San  Fran¬ 
cisco — I  beg  your,  pardon.  That  was  not  the  Colombian 
Government.  That  was  an  application  to  communicate 
with  a  Marconi  station  in  Colombia,  out  of  San  Francisco. 
RCAC  at  that  time  was  operating  out  of  New  York.  . 

Q.  That  was  Marconi  Company?  A.  That  is  the  Mar¬ 
coni  Company,  yes.  -  r 


32 

Marion  H.  Woodward,  for  AppeUee — Cross. 

;  Q.  So,  as  of  that  late  date  in  1942  the  Marconi  Company 
in  Colombia,  of  which  yon  say  BCAC  owned  a  50  per  cent 
interest,  permitted  a  third  fork  to  its  United  States —  A. 
As  far  as  Colombia  was  concerned,  they  were  [229]  oper¬ 
ating  to  three  separate  points  in  the  United  States.  Two 
of  them  were  operated  by  the  same  company  and  the  other 
point  was  operated  by  a  second  company. 

Q.  Three  points  would  make  it  three  forks,  is  that  cor¬ 
rect!  A.  That  is  right,  as  far  as  Colombia  is  concerned. 
•.  j  J  Q.  What  is  item  104!  A.  104  is  an  application  of  Tropi¬ 
cal  Badio  to  communicate  from  Miami  to  Bogota.  Prior  to 
.that  time  Tropical  Badio  had  been  operating  from  New 
Orleans  or  from  Boston,  and  this  is  an  application  to  com¬ 
municate  from  Miami  to  Bogota. 

Q.  Is  that  also  with  the  same  Marconi  Company!  A. 
.That  is  also  with  the  Marconi  Company.  ■: 

Q.  Does  that  then  make  four  forks  to  the  Marconi  cir¬ 
cuits  to  the  United  States!  A.  So  it  would  appear  here. 

.J,  0 .■  .  1 

[231]  Q.  Now,  Item  197.  A.  I  might  say,  Mr.  Kennedy, 
I  think  I  gave  you  a  piece  of  incorrect  information  just  a 
little  while  ago  in  regard  to  the  Tropical  Bogota  authoriza¬ 
tion:  that  was  one  of  those  earlier  things.  You  asked  me, 
from  Miami  to  Bogota,  was  that  a  fourth  circuit  as  far  as 
Colombia  was  concerned.  -  — 

I  think  that  particular  item  there  of  Tropical  from 
Miami  to  Bogota  was  with  the  Colombian  Government. 

Now,  this  item  that  you  asked  me  about  now — what  is 
the  number,  Mr.  Kennedy! 

'*  ;  Q.  197. :  A.  Item  197  is  a  second  circuit  as  far  as  the 
Colombian  Government  is  concerned  with  Tropical  Badio. 
They  had  already  operated  a  circuit  with  Tropical  to 
Miami.  This  is  a  circuit  operated  with  Boston. 

Q.  That  was  authorized  when  and  opened  when!  A. 
That  was  authorized  December  5, 1944  and  opened  January 
15, 1945. 
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Q.  Did  the  Commission  require  a  hearing  before  grant¬ 
ing  [232]  any  of  those  applications  that  yon  have  described? 

A.  No,  sir.*. 

Q.  Turn  to  your  Exhibit  2,  please.  . 

Give  ns  a  picture  as  to  the  circuits  that  are  now  operat¬ 
ing  by  each  of  the  companies  between  the  United  States 
and  Colombia,  and  with  which  operating  agencies  at  the 
Colombian  end.  A.  I  think  yon  will  find  that  much  better 
in  Exhibit  8.  It  has  got  all  that  information  spelled  out 
on  that  particular  thing.  ;  ......  •*  ^ 

*  Q.  All  right  I  will  be  glad  to  accept  your  suggestion. 

A.  On  page  2  of  Exhibit  8,  item  16,  at  the  bottom  of  the 
page  shows  that  information  in  detail.  - 

Q.  Will  you,  for  the  sake  of  the  record  just  say  what 
it  is?  A.  BCAC  is  operating  from  New  York  to  Bogota  and 
from  San  Francisco  to  Bogota,  connecting  with  the  govern¬ 
ment  station  in  Colombia.  .Y 

Tropical  Radio  is  operating  from  Miami  and  Boston 
to  Bogota,  connecting  with  the  same  administration  in 
Colombia.  •• 

■  Mackay  Radio  is  operating  a  circuit  from  New  York  to 
Bogota,  connecting  in  Bogota  with  All-America  Cables  and 
Radio,  Inc. 

Q.  Now,  according  to  your  definitions  of  duplicate  [233] 
or  parallel  circuits  and  forked  circuits,  is  it  correct  to 
say  that  the  circuit  of  Mackay  Radio  at  this  end  and  All- 
America  Cables  and  Radio  at  the  Bogota  end  is  a  duplicate 
or  parallel  circuit  with  the  circuit  of  RCA  Communications 
at  New  York,  and  the  Colombian  Government  station  at  the 
Colombian  end?  A.  That  is  right  You  can  call  it  typical 
It  is  the  highest  type  of  parallel  circuit  where  you  have  got 
two  separate  administrations  operating  at  each  end.  ’ .  . 

Q.  But  on  the  other  hand,  the  circuits  from  Bogota  to 
the  United  States,  the  circuits  of  RCAC  at  New  York, 
RCAC  at  San  Francisco,  Tropical  Radio  at  Boston  and 
Tropical  Radio  at  Miami  are  forked  circuits?  A.  As  far 
as  Colombia  is  concerned. 
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'  '  Q^And  there  arefour  forks  from  Colombia?  A.  Eight 
Q.  Now,  Mir;  Woodward,  will  yon  please'  then  again 
[  return  to  Exhibit  6  and  item  14,  and  give  ns  the  ciremttf  that 
existed  in  Jnly  1934 -betweenthe-  United  States  and  Cuba! 
Ai  W©  have  Mackay  Badio  operating  to  Camagney.  ' 

-  Q.  Will  you  permit  me  to  go  back  for  one- further 
question. 

1  '■  ~  In  addition  to  the  radio  circuit  between  the  United  States 
•  and  Colombia  which  you  have  already  described  in  [234} 

-  some  detail,  what  cable  facilities-  are  there  between  the 
United-  States  and  Colombia!  A.  All-America  operates 
i  at  numerous  points  in< Colombia.  If  has-cables  down  along 
the  North  Coast  of  South  America,  connecting  into  Panama, 
aaadhascable.  facilities  between  that  point  and  the  United 
States.  • 

Q.  And  those  -are  shown,  T  take  it,  in  your  Exhibit  No; 
If  A.  That  is  right  Each  point  the  AU- America  serves 
is-shown  in  that  cable  map. 

(^r-Will  you  then  return  to  my- previous  question  on 
item  14  of  Exhibit  6.  A.  All  right 

Mackay  Badio  •  operated  at  that  time  to  Camagney.  I 
think  the  name  of  that  company  wasthe  Badio  Corporation 
of  Cuba. 

i  Q*  That  is  correct  -A.  BCAC  operated,  with  a  sub¬ 
sidiary,  in  Havana. 

Mr.  Werner:  Its  own  subsidiary! 

The  Witness:  Its  own  subsidiary. 

.  i  j  i  _  . . 

'  The  name  of  that  company  is  shown  in  Exhibit  8 — Cuba 
Transatlantic  Badio  Corporation.  - 

Press  Wireless  was  operating  with  a  press  company  in 
Cuba.  The  name  of  that  company  is  also  shown.  I  think  the 
nam&of 'that  company  has  been  changed  sometime  during  the 
intervening  period,  but.it  was.  still,  as  I  understand  [235} 
it,.,  a  Press  Wireless  subsidiary.  It  is  now  known  as  Press 
r  Wireless  of  Cuba.  I  think  it  was  Transradio  Press  •  •  V 
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[238}'  Q.  Then  to  recapitulate,  will  you  give  ns  please 
the  radiotelegraph  circuits  that  ar e  now  operating  between 
the  United  States  and  Cuba  with  the  operating  agencies  at 
each  end?  A.  That  is  shown  on  Exhibit  8  on  pag&3  item  18. 
Do  yocLcare  to  have  me  read  it  into  the  record,  Mr.  Ken¬ 
nedy!  •  .  . 

Q.  Please.  A.  From  New  York  toHavana,  Globe  Wire¬ 
less,  operating,  with  the  Cuban  Wireless  Corporation.  From 
New  York,  to  Havana,  RCAC  connecting,  with  the  Cuba 
Trans- Atlantic  Radio  Corporation. 

From  New  Orleans  to  Havana,  Tropical  connecting  with 
the  same  correspondent. 

From  New  York  to  Havana,  Press  Wireless  operating 
with  Press  Wireless  of  Cuba. 

"  ’  *  ■  _  _ *  .  <f  ■  » •  r  » 

Tropical. Badio  from  Boston  to  Preston,  United  Fruit 
Company.,.  Tropical  Badio  also  from  Miami  to  Preston.. 

It  is  aninactive  circuit,  that  is  an  alternate  circuit,  con¬ 
necting  also  with  United  Fruit.  Mackay  Badio  from  New 
York  to  Camagney  as  shown  here  as  aninactive  circuit.  The 
circuit  has  ceased  to  operate. 


[23^1  Q.:  The  lioense  is  canceled! 

J  rv  •  ■  .  , ,  ; 

Mr.. Werner:  The  license  has  either  been  can- 

*■  *  * 

celedor  there  is  an  application  requestingik 


A.  It  was  on  the  way  to  being  canceled.  I  don’t  think  it  was 
canceled  as  of  the  date  of  this.  From  New  York  to  Havana 


it  was  Mackay  Badio  operating  with  the  Badio  Corporation 
of  Cuba  and  from  San  Juan,  Puerto  Bico  there  is  an  alter-  - 


By;  Mr.  Kennedy:  * 

Q.  With  respect  to  all  of  those  circuits,  I’  believe  you 
have,  said  there  has  been  no  hearing  required. by  the  Com¬ 
mission!  A.  That  is  right 
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Mr.  Wendt:  Including  the  Mackay  circuit! . 

The  Witness:  Including  all  the  circuits. 

*.**..*  r 

By  Mr.  Kennedy: 

Q.  Before  leaving  Cuba,  will  you  please  describe  the 
cable  facilities  between  the  United  States  and  Cuba  in  addi¬ 
tion  to  the  radiotelegraph  circuits  f  A.  The  Western  Union 
Telegraph  Company  operates  cable  circuits  from  New 
York  down  through  Miami  and  Key  West  into  Havana. 
They  could,  if  they  wish  throw  in  6  to  8  channels  operating 
60  words  a  minute  serving  Havana. 

Q.  What  do  yon  mean  by  channels!  A.  Several  tele¬ 
graph  circuits  [240]  there  may  be  as  many  as  three — oper¬ 
ating  over  a  single  cable  conductor.  To  all  intents  and  pur¬ 
poses  each  of  them  could  be  treated  as  a  separate  com¬ 
munications  circuit  but  it  is  channeled  over  a  single  circuit 
— one  cable  could  carry  as  many  as  three  channels  into 
Cuba.  " 

»  *  ,  •  •  r 

In  addition  to  that,  they  have  facilities  that  operate 
directly  from  Miami  down  to  Havana.  All-America  Cables 
have  a  cable  circuit  operated  from  New  York  down  to 
Havana,  and  they  have  three  cables  in  their  normal  South 
{  America  cable  chain  that  operates  down  to  Fishman’s 
Point  in  the  eastern  part  of  the  Island  of  Cuba. 

They  have  cables,  of  course,  connecting  Cuba  with  the 
i  West  Indies,  and  Cuba  with  Central  America  and  by  the 
connections  that  they  made  they  serve  the  west  coast,  and 
the  east  coast  and  the  north  coast  of  South  America. 

•  ••••• 

[241]  Q.  In  other  words,  the  United  States  Government 
I  and  the  British  Government,  and  I  assume  the  Colonial 
i  Government  of  Bermuda,  agreed  to  the  duplicate  operation 
of  circuits  between  the  United  States  and  Bermuda!  A. 
That  is  right 

Q.  That  is  essentially  so,  isn’t  it!  A.  That  is  right 
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f  / 

Q.  Just  one  further  item  in  your  Exhibit  8.  Will  you 
please  look  at  page  2  with  reference  to  Brazilf  A.  Page  2 
of  Exhibit  8. 

Q.  Exhibit  8,  item  10.  A.  Bight. 

Q.  I  take  it  this  means  the  existing  circuits  as  of  today — 
radio  telegraph  circuits  between  the  United  States  [242] 
and  Bio  de  Janeiro,  Brazil?  A.  That  is  right,  as  of  the 
date  of  this  exhibit  which  was  April  1, 1948. 

Q.  Will  you  please  read  into  the  record  those  circuits 
and  the  operating  agencies  at  each  end?  A.  Between  New 
York  and  Bio,  BCAC  operates  with  the  Badio  Braz. — Com- 
paiiia  Badiotelegrafia  Braziliera.  This  Badio  Braz.  is  one 
of  the  consortium  companies  in  which  BCAC  has  roughly  a 
25  per  cent  interest. 

Mackay  Badio  operates  with  the  company  known  as 
CBIB.  Companio  Badio  Intemacional  de  Brazil. 

All  these  things  are  shown  in  item  10  of  Exhibit  8  on 
page  2.  CBIB  is  an  IT  and  T  Company.  Press  Wireless 
operates  from  New  York  to  Bio  with  a  Press  Wireless 
affiliate,  Teleradio  Braziliera.  BCAC  operates  a  circuit 
from  San  Francisco  to  Bio.  This  circuit  as  we  understand 
it  is  not  very  often  used.  The  same  correspondent  as  they 
have  out  of  New  York — the  consortium  company. 

In  addition  to  that,  Tropical  Badio  operates  a  circuit 
from  New  Orleans  to  Bio  with  the  BCAC’s  correspondent 
in  Bio. 

•  ■  •  .  •  .  •  •  • 

[244]  Q.  In  addition  to  these  Badio  circuits — first,  let 
me  ask  you,  to  dear  the  record:  the  circuit  from  Badio 
Braz. — or  circuits  from  Badio  Braz. — to  BCAC,  New  York, 
to  BCAC,  San  Frandsco,  and  to  Tropical,  New  Orleans, 
were  split  three  ways,  a  three  pronged  fork?  A.  From 
Brazil 

Q.  And  the  other  operating  entity  is  a  corporation  in 
which  you  said  BCAC  owns  approximately  25  per  cent? 
A.  Bight 
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■'  QJ .  Thisaddiiion  tothose  radio  facilities  briefly  [245] 

1  describe  what  cable  facilities  to  Bio  are  available?  A  All- 
America  has  cables  that  come  down  through  Cuba  and 
Panama  and  down  the  WestCoastof  South  America,  cross- 
1  ingfram  Chile  over  to  Argentina,  connecting  from  Argen- 
1  tina  andi  Uruguay— one  cable  connects  to  Bio,  the  other 
connects  atSao  Paulo— or  is  it  Santos? 

Western  Union  has:  a  cable  circuit  that  runs  by  land 
line^  from  New  York  to  Miami  by  cable  from  Miami  to 
Barbados,  where  it  connects  with  the  Cable  and  Wireless 
Company*  the  Western  Telegraph  Company,  at  Barbados, 
1  down  to  die  northern  coast  of  Brazil,  and  by  the  facilities 
of  the  C  and  W  affiliate,  to  serve  numerous  points  in  Brazil 
The  Cable  maps  will  show  the  Western  Union  to  Barbados. 
It  doesn’t  show  the  C  and  W  facilities  beyond  Barbados. 

Q.  Mr.  Woodward,  I  have  just  had  you  testify  as  to 
some  few  instances  where  there  are  two,  three,  four  or  more, 
!  forked  radiotelegraph  circuits  and  parallel  radiotelegraph 
eircrats  between  the  United  States  and  certain  countries. 
There  are  other,  examples  of  such  in  your  exhibits  here, 
are  there  not?  A  China,  Argentina,  Chile,  any  number  of 
places. 

•  •  •  •  • 

By  Mr.  Margraf : 

•  ••••• 

[257]  Q.  With  respect  to  the  authorization  of  BCA  to 
communicate  with  Italy,  which  is  item  No;  188  on  Exhibit  7, 
was  that  circuit  a  war  circuit  which  was  granted  at  the 
request  of  the  military  authorities  f  A  That  is  right,  yes. 

Q.  Is  it  true  that  prior  to  the  war  BCA  for  many  years 
had  had  a  circuit  with  Italy?  A  That  is  right 

Q.  And  is  it  true  also  that  prior  to  the  war — or  rather 
in  1940 — Mackay  had  been  denied  a  circuit  to  Italy  after 
hearing  at  the  Commission?  A  That  is  right 
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.  [261]  Q.  Do  youknow,  in  connection  "with  the  operations 
of  American  companies  in  Colombia,  whether  the  Colombian 
correspondent  used  the  same  transmitting  equipment  to 
communicate  with  EC  A  and  with  Tropical?  A.  No,  I  don’t 
know  that. 

••  ♦  •  •  >  • ' 

[269]  Q.  Mr.  Woodward,!  want  to  darify  my  own  mind 
as  much  as  anything  else.  I  believe  yon  said  that  the  early 
policy  of  the  Board  of  War  Communications  was  to  author¬ 
ize  or  have  the  Commission  authorize  duplicate  circuits — 
and  I  take  it  you  include  in  that  forked  circuits  or  additional 
circuits  to  all  countries,  or  important  countries,  in  the  world, 
is  that  correct?  A.  That  is  right. 

Q.  Without  any  restrictions?  A.  That  is  Tight.  I 
might  go  back  and  say  a  little  further  than  that,'  Mr. 
Kennedy:  that  was  setting  forth  what  was  actually  the 
way  the  Commission  was  acting  as  of  that  time. 

You  .can  see  that  the  Board  of  War  Communications, 
as  I  said,  the  Board  of  War  Communications  directive  came 
in  January  1942  and  you  can  look  at  Exhibit  7  and  yon  win 
find  that  in  numerous  cases  the  Commission  had  granted 
parallel  circuits  in  certain  cases,  even  forked  circuits,  prior 
to  the  time;  that  the  Board  of  War  Communications  put  in 
writing  ,[270]  what  the  policy  of  the  Commission  was.  You 
might  say  the  BWC  confirmed  what  the  Commission  was 
doing. 

Q.  The  point  I  want  to  clarify  in  my  own  mind  is  that 
there  were  no  restrictions  in  that  policy  as  to  whether  they 
were  (duplicate  circuits  or  forked  circuits  or  split  circuits 
or  any  other  kind.  The  point  was  to  get  additional  circuits 
to  the  fore^pi  countries,  is  that  correct?  A.  That  is  right 

Q.  I  . believe  you  said  further  that  when  the  policy  was 
changed  in  early  1943, 1  believe — ,  A.  Yes.  *  •  -  .  ,  ■ 

jQ.  (Continuing) — was  due  to  the  shortage  of  fre¬ 
quencies  which  were  needed  during  the  war,  is  that  correct? 
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A.  Frequencies,  manpower  and  equipment  It  was  very- 
difficult  to  get  all  three  of  them. 

•'  •  •  •  •  « 

£311]  By  Mr.  Gibbons: 

Q.  Will  you  identify  yourself  for  the  record,  please? 
A.  My  name  is  Kenneth  E.  Stockton. 

Subject  to  the  approval  of  the  FCC  to  which  applica¬ 
tion  is  being  made,  I  am  President  of  American  Cable  and 
Radio  Corporation  and  two  of  its  operating  subsidiaries, 
namely  All-America  Cables  and  Radio,  Inc.,  and  the  Com¬ 
mercial  Cable  Company,  and  I  am  a  director  of  Mackay 
Radio  and  Telegraph  Company.  I  formerly  held  inter¬ 
locking  positions  in  some  of  these  companies  several  years 
ago  with  Commission  approval. 

•  •  •  •  t  • 

[312]  Q.  How  long  have  you  been  associated  with  the 
American  Cable  and  Radio  Corporation  and  its  operating 
subsidiaries,  Mr.  Stockton?  A.  From  1940  to  early  1945 
I  was  Chairman  of  the  Executive  Committee  of  American 
Cable  and  Radio  Corporation.  In  1945,  and  until  my  elec¬ 
tion  last  month  as  President  of  the  American  Cable  and 
Radio  Company,  I  served  in  Europe  as  the  Divisional  Vice 
President  of  the  International  Telephone  and  Telegraph 
Corporation. 

Q.  Prior  to  1940,  what  business  were  you  engaged  in? 
A.  I  joined  the  Legal  Department  of  IT&T  Corporation 
in  1935  and  was  thereafter  associated  with  the  IT&T  System 
in  various  capacities,  became  a  Vice  President  of  IT&T 
in  1935  and  a  member  of  the  Board  of  Directors  in  1939. 

Q.  Are  you  informed  generally  as  to  the  early  history 
of  Mackay  Radio  and  its  efforts  to  establish  overseas  com- 
!  munication  circuits?  A.  Yes,  over  a  period  of  years  in  the 
early  1930s  while  I  was  in  Europe  I  was  aware  of  negoti¬ 
ations  which  were  under  way  in  Europe  and  elsewhere  for 
the  establishment  of  radio  circuits  by  Mackay  Radio. 
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Q.  What  was  the  situation  as  respects  carriers  engaged 
in  international  radiotelegraph  communication  before 
Mackay  entered  the  held? 

•  ••••• 

...  .  ■  ,  .  *  *. . 

[313]  A.  BCA  had  practically  a  monopoly  of  international 
radiotelegraph  business.  1  would  quote  from  page  5  of  a 
letter  of  the  Federal  Trade  Commission - -  ,  v.  ;,  , 

•  •  •  •  •  • 

— submitting  its  report  to  the  House  of  Representatives 
in  response  to  House  Resolution  548, 87th  Congress,  Fourth 
Session,  generally  known  as  the  Report  of  the  Federal 
Trade  Commission  on  the  Radio  Industry.  The  quota¬ 
tion  is: 

“The  Radio  Corporation  is  the  only  concern  now 
engaged  in  transmitting  and  receiving  radio  messages 
between  the  United  States  and  foreign  countries  and 
contends  that  in  order  to  function  properly  it  must 
of  necessity  secure  a  monopoly  in  this  held.  The 
Company  has  secured  a  virtual  monopoly  and  con¬ 
trols  all  the  high-power  stations  with  the  exception 
of  those  owned  by  the  Government  In  addition,  it 
has  entered  into  traffic  agreements  with  the  various 
foreign  governments  and  radio  companies,  the 
majority  of  these  agreements  providing  that  all  mess¬ 
ages  intended  for  the  United  States  shall  be  trans¬ 
mitted  only  through  the  facilities  owned  by  the  Badio 
Corporation  of  America.  Agree-  [314]  ments  of 
this  character  have  been  made  with  Marconi’s  Wire¬ 
less  Telegraph  Co.  (Ltd.),  covering  the  British  pos¬ 
sessions,  and  the  Governments  of  Norway,  Germany, 
France,  Poland,  Sweden,  and  The  Netherlands.  An 
agreement  of  a  similar  character  between  the  Mar¬ 
coni  Co.  and  the  Japanese  Government  was  assumed 
by  the  Badio  Corporation  when  it  purchased  the 
assets  of  the  Marconi  Wireless  Telegraph  Co.  of 
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America  and  traffic,  by  radio  between  the  countries 
:  j  was  established.  ...” 

•  •  •  ;•  l#f  ,  >•* 

A.  (Continuing)  I  might  also  quote  at  this  point  from  the 
Federal  '*  Communications  Commission  before  *  the  Senate 
Subcommittee  in  1945  at  page  249  of  the  hearings  on-Senate 
Resolution  187: 

“Here  it  is  to  be  noted  that  prior  to  1929,  RCAC, 
-  4  or  its  ,  predecessor  company,  was  the  sole  American 
„  carrier  engaged  in  world-wide  radiotelegraph  com* 
*  munications.  With,  the  creation  of  the  MackayRadio 
companies  in  1929  a  competitive  situation  was  thus 
[315]  created.” 

i  •  •  '  •  •  • 

-  When  and  how  did  Maekay  commence  its  activities 
in  international  radiotelegraph  operation?  A.  In  1926  the 
Maekay  Companies,  the  parent  of  the  Commercial  Cable 
Company,  organh^  (>mmiercial  Wireless,  Inc,  a  Delaware 
corporation,  to  engage  in  radiotelegraph  operations  on  the 
Atlantic  Coast,  the -name  of  which  company  was  later 
changed  to  Mackay  Radio  and  Telegraph  Company  (Dela¬ 
ware).  .  *  ' 

This  company  started  out  by  leasing  the  station  at  Say- 
vifle,  Long  r  Island,  which  the  United  States  Navy  had 
operated  after  taking  it  over  from  a  German  company  dur¬ 
ing  the  First  World  War. 

In  September,  1927,  the  Maekay  Companies  organized 
Maekay  Hadio  and  Telegraph  Company  of  California, 
which  noqnirod  the  communications  operations  of  the  Fed¬ 
eral  Telegraph  Company  of  California. 

•  j  Federal  had  commenced  commercial  radiotelegraph 
operations  on  the  west  coast  of  the  United  States  in  1911 
«xid:  had  built  up  quite  a  worthwhile  business  in  that  area 
and  had  established  the  first  transoceanic  commercial  cir- 
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cuit,  between  San  Francisco  and  Honolulu,  in  1912.  It  also 
was  engaged  in  ship-to-shore  radiotelegraph  operations.  — 
In  1928  the  Mackay  Companies,  with  its  radio,  wire 
[316]  telegraph  and  ocean  cable  subsidiaries,  were  acquired 
by  the  International  Telephone  &  Telegraph  Corporation. 

•  •  •  - 

.  #»*<•,  %  4<  *  * 

[319]  Q.  Mr.  Stockton,  now,  specifically,  with  reference 
to  The  Netherlands,  one  of  the  countries  you  mentioned, 
when  were  negotiations  opened  with  that  country  on  behalf 
of  Mackay  Radio?  A.  They  were  commenced  early  in  1931. 

•  Q.  Refer  to  the  two  letters  dated  May  15, 1931  and  June 
11, 1931  as  Exhibits  71  and  72,  respectively,  for  identifica¬ 
tion.  Will  you  describe  them  please?  A.  Exhibit  No.  71, 
the  letter  dated  May  15,  1931  is  a  copy  of  a  letter  to  the 
Postmaster  General  at  The  Hague,  proposing,  on  behalf  of 
Mackay  Radio  and  the  International  Telephone  6  Tele¬ 
graph  Corporation,  the  establishment  of  radio  circuits 
between  The  Netherlands  and  the  United  States  and  Argen¬ 
tina.  - 

The  letter  dated  112  June,  1931 — the  reply  from  the 
[320]  Director  General  of  Posts,  Telegraphs  and  Tele¬ 
phones  states  that,  while  the  Administration  is  interested 
in  the  proposal,  it  has  no  freedom  of  action  in  the  matter, 
having  already  made  agreements  with  RCA  in  New  York 
and  Transradio  Intemacional  Compagnia  Radiotele- 
graphica  Argentina,  which  predude  the'' possibility  of 
entering  into  similar  agreements  with  competing  companies 
for  the  same  destinations.  • :  “ 

Q.  Who  is  the  Transradio  Company  referred  to?  A.  I 
understand  it  is  an  Argentine  Corporation  owned  approxi¬ 
mately  one-fourth  by  RCA  or  RCAC  and  one-fourth  each 
by  French,  English  and  German  interests. 

•  •  •  •  • 

[325]  Q.  Mr.  Stockton,  at  this  point  will  you  describe 
Exhibit  75  for  identification?  A.  This  is  a  copy  of  the 
Amendment  to  the  Amended  and  Supplemental  Petition  in 
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the  antitrust  proceeding  entitled,  United  States  of  Amer¬ 
ica,  Petitioner,  vs.  Badio  Corporation  of  America,  et  aL, 
Defendants,  in  the  District  Court  of  the  United  States  for 
the  District  of  Delaware,  File  No.  in  Equity  No.  793. 

Q.  Did  the  allegations  in  the  Petition  refer  to  BCA 
contracts  with  the  three  countries  involved  in  this  pro¬ 
ceeding?  A.  Yes,  at  the  top  of  Page  4  reference  is  made 
to  the  BCA  contracts  with  The  Netherlands,  Portugal  and 
Surinam,  among  several  others. 

•  ,  •  •  •  '  • 

.  :  [326]  Mr.  Gibbons:  On  that,  without  any  inter- 

l  J pretation  by  the  witness,  may  I  ask  that  the  witness 
.  read  the  paragraph  “A”  and  the  second  page  of  the 
exhibit?  . 

A.  “Said  defendants,  Badio  Corporation  of 
~  America  and  BCA  Communications,  Inc.,  and  their 
subsidiaries  are  hereby  perpetually  enjoined  from 
claiming  or  asserting  that  any  of  their  foreign  traffic 
or  communication  agreements,  arrangements  or 
.  understandings  with  governments,  companies  or 
others  prevents  or  prohibits  the  other  contracting 
.  .  party  thereto  (a)  from  establishing,  or  permitting 
to  be  established,  with  any  other  person  or  persons, 
such  radio  circuit  or  circuits  to  or  from  the  United 
States,  its  territories  or  possessions  (either  direct 
or  indirect)  as  such  other  contracting  [327]  party 
.  .  may  desire,  in  addition  to  or  other  than  those  pro¬ 
vided  for  by  the  aforesaid  agreements,  arrangements, 
k  or  understandings,  or  (b)  from  transmitting,  or  per¬ 
mitting  to  be  transmitted,  by  or  over  such  other  or 
..  .  additional  circuit  or  circuits  messages  which  may  be 

specially  so  routed  by  the  sender. 

•  ••••• 

( ^  *  •  * 

[331]  Q.  Would  you  refer  to  the  exhibits  marked  77 

through  82,  and  describe  whether  those  exhibits  indicate 

1  ,  %  *  r  ‘  «  *  *  * 
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the  action  taken  by  the  Federal  Conmmnicationa  Commis¬ 
sion  to  which  yon  have  just  referred?  A  Exhibit  No.  77 
is  a  certified  copy  of  an  excerpt  from  the  Minutes  of  the 
Commission  designating  for  hearing  the  applications  of 
RCA  Communications,  Inc.  for  renewal  of  licenses  at  the 
several  points  set  forth,  and  renewing  the  same  temporarily 
for  a  period  of  three  months. 

Q.  Exhibit  78  now.  A.  Exhibit  78  is  a  certified  copy  of 
the  FCC  notice  dated  November  20,  1942,  designating  the 
RCA  applications  for  hearing,  and  setting  forth  the  reasons 
therefor.  - 

Exhibit  79  is  a  certified  copy  of  an  excerpt  from  the 
Minutes  of  the  Commission’s  meeting  of  February  16, 1943, 
approving  and  directing  the  transmission  of  a  waiver  by 
RCA  to  all  of  its  foreign  correspondents  with  whom  it  has 
restrictive  contracts. 

Q.  No.  80.  A  No.  80  is  a  certified  copy  of  letters  dated 
March  5,  1945  from  RCA  Communications  to  the  Director 
General  of  Administration  of  Posts  and  Telegraphs,  Eind¬ 
hoven,  Netherlands. 

No.  81  is  a  certified  copy  of  a  letter  dated  April  13,  [332] 
1943  from  RCA  Communications,  Inc.  to  Companhia 
Portngeza  Radio  Marconi,  Lisbon,  Portugal 

•  •  •  •  •  • 

Q.  In  each  of  the  letters,  namely.  Exhibits  80,  81  and 
82,  did  RCA  Communications  indicate  a  waiver  of  certain 
contractual  rights?  A.  The  third  paragraph  of  the  letter 
reads:  “The  effect  of  the  above  new  condition  in  our 
licenses  is  the  elimination  of  our  contractual  right  to  your 
unrouted  traffic  under  our  mutual  traffic  agreement,  and 
we  therefore  inform  you  that  you  may  consider  this  require¬ 
ment  of  the  agreement  as  being  waived  by  us.” 

•  •  •  •  •  • 

t  *  *  *  \  \  * 

[334 j  Q.  Mr.  Stockton,  do  you  have  any  observations 
to  offer  with  respect  to  the  three  applications  which  are 
here  before  the  Commission  on  behalf  of  the  Mackay  Radio 
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to  communicate  with  The  Netherlands,  Portugal,  and 
Surinam?  A.  These  applications  have  unusual  importance 
for  ns  for  several  reasons. 

In  the  first  place  it  is  practically  the  first  time  that  there 
has  been  a  question  squarely  raised  before  the  Commission 
on  a  contested  proceeding  since  the  war. 

From  our  point  of  view  we  feel  that  the  granting  of 
these  [335]  circuits  is  of  the  highest  importance  to  Mackay, 
both  in  its  own  interest  and  in  the  public  interest,  because 
it  not  only  gives  them  a  strong  competing  position  for  these 
three  countries,  but  it  also  has  an  enormous  effect  on  the 
entire  competitive  position  of  Mackay  as  a  network  of  tele¬ 
graph  circuits  and  of  the  American  Cable  and  Badio  Net¬ 
work  of  both  Radiotelegraph  and  Cable  circuits. 

We  feel  that  in  order  to  be  truely  competitive  we  must 
offer  a  competing  service  to  every  competitor  on  every 
side.  It  is  just  as  if  you  had  two  grocery  stores,  one  on 
each  side  of  the  street  One  can  only  offer  a  limited  variety 
of  food  and  the  other  can  offer  every  brand,  that  trade 
goes  to  the  carrier  that  can  offer  to  take  the  traffic  to  any 
point,  so  that  not  only  these  three  but  other  circuits  that 
will  come  up  in  the  future,  are  vitally  important  to  the 
creation  of  a  complete  radiotelegraph  network  of  Mackay 
which  will  be  fuDy  competitive  with  the  RCA  network. 

In  the  second  place,  from  the  standpoint  of  the  American 
Cable  and  Radio  system,  it  has  a  great  importance,  because 
the  Commercial  Cable  Company  doing  business  directly 
with  this  country — Holland — which  formerly  did  business, 
and  had  vias  from  Portugal,  so  it  could  solicit  business  to 
be  sent  via  Commercial  from  Portugal  to  the  United  States, 
it  has  found  out  to  its  cost  that  while  it  is  competing  with 
a  radio  circuit  on  the  other  side,  where  the  Administration 
[336]  is  its  competitor  in  the  foreign  country  that  the 
Administration  exerts  the  various  means  at  its  disposal 
to  get  the  maximum  amount  of  business  for  the  radio  circuit 
at  the  expense  of  the  cable  circuits. 
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Other  witnesses  will  bring  ont  how,  in  Portugal,  after 
Commercial  was  deprived  of  the  possibility  of  canvassing 
for  its  own  vias,  by  the  action  of  the  Portuguese  Govern¬ 
ment,  for  the  benefit  of  the  Marconi  Company,  our  out¬ 
bound  traffic  from  Portugal  dropped  down  almost  to  the 
vanishing  point. 

We  still  have  a  sort  of  a  survival  by  grace,  by  an  agree¬ 
ment  with  Western  Union  and  the  Cables  and  Wireless 
affiliate,  but  the  amount  of  traffic  we  get  outbound  from 
Portugal  is  very  small,  and  an  American  Cable  Company 
with  its  terminals  in  a  foreign  country,  where  that  foreign 
country  has  radiotelegraph  circuits  to  the  United  States, 
always  is  in  danger  of  having  the  circumstances  under  which 
it  operates  become  more  and  more  prejudicial,  so  that  it 
is  not  only  in  order  to  give  Mackay  a  direct  route,  but  in 
order  to,  in  the  long  run,  protect  the  Commercial  Cable, 
and  also  in  South  America,  to  protect  the  AJl-America  Cable 
that  we  have  to  establish,  we  feel,  a  network  where  we  can 
offer  to  the  customer  both  facilities  of  cable  and  radio?  that 
gives  us  greater  flexibility.  ■  -  *  * 

If  sun  spots  or  other  reasons  cause  hold-ups  or  diffi¬ 
culties  in  the  radio  circuit,  the  matter  can  be  handled  [337] 
promptly  over  the  cable  circuits.  If  we  have  cable  inter¬ 
ruptions  as  happened  in  the  case  of  Bogota  during  this  last 
convention,  our  cables  were  interrupted  but  we  were  the 
only  radio  circuit  that  earned  on  for  a  considerable  period 
oi  time.  • 

If  we  had  been  limited  to  just  the  cables,  the  whole 
Bogota  Conference  would  have  been  cut  off  from  communi¬ 
cation  with  Washington. 

Also,  I  should  say,  in  addition,  we  believe  that  a  direct 
Mackay  circuit  to  Portugal,  and  The  Netherlands,  and 
Surinam,  will  have  an  improvement  in  the  time  of  trans¬ 
mission  and  the  handling  and  accuracy  of  transmission. 
That  will  be  more  brought  out  by  another  witness  later  on. 
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Mr.  Wendt:  On  that  last  point,  Mr.  Stockton,  you 
are  really  not  testifying  other  than  to  advise  the 
Commission  that  another  witness  will  testify,  is  that 
correct? 

The  Witness:  Yes,  that  is  right.  I  said  it  was 
my  belief.  I  didn’t  say  it  was  a  fact. 

•  ••••• 


[350]  C.  E.  Scholz,  was  called  as  a  witness  on  behalf 
of  Mackay  Radio  and  Telegraph  Company,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows: 

•  ••••• 

[353]  By  Mr.  Gibbons : 

Q.  Mr.  Scholz,  will  you  identify  yourself  for  the  record 
please?  A.  My  name  is  Carl  E.  Scholz.  I  am  a  Vice  Presi¬ 
dent  of  Mackay  Radio  and  Telegraph  Company,  Inc.  since 
September,  1945,  and  at  the  moment  acting  as  Chief  Engi¬ 
neer  in  the  absence  of  Mr.  Haraden  Pratt,  who  is  ilL 

Q.  Are  you  associated  with  any  of  the  other  American 
Cable  and  Radio  Subsidiaries?  A.  Yes,  with  the  All-Amer¬ 
ica  Cables  and  Radio,  Inc.,  principally  in  relation  to  All- 
America’s  radio  operations  in  Central  and  South  America. 

Q.  Are  you  associated  with  any  of  the  Operating 
Companies  of  the  International  Telephone  and  Telegraph 
Corporation?  A.  Yes,  I  am  a  Vice  President  of  the  Radio 
Corporation  of  Puerto  Rico  since  January  1936. 

Q.  What  is  the  nature  of  your  duties,  Mr.  Scholz?  A. 
For  a  number  of  years,  I  have  been  Assistant  to  the  Vice 
President  and  Chief  Engineer,  assisting  in  the  engineering, 
design  and  construction  work  for  the  Mackay  Radio  and 
Telegraph  Company,  Inc.  and  the  All-America  [354]  Cables 
and  Radio,  Inc.  Up  until  approximately  a  year  ago,  I  was 
also  actively  involved  in  the  engineering  problems  in  con¬ 
nection  with  the  IT&T  Radio  Operating  Companies  in 
South  American  countries,  Cuba  and  Puerto  Rico. 
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Q.  Will  yon  relate  briefly,  Mr.  Scholz,  yonr  educational 
and  business  background.  A.  I  was  graduated  from  Stan¬ 
ford  University,  School  of  Engineering  in  1917  and  in  the 
early  part  of  that  year  entered  the  employ  of  the  Federal 
Telegraph  Company  at  Palo  Alto,  California  as  an  Engi¬ 
neer  and  remained  there  until  the  early  part  of  1918  when 
1  was  sent  East  by  the  Company  to  Annapolis,  Maryland, 
to  assist  in  the  installation  of  the  high  power  are  equip¬ 
ment  furnished  by  the  Company  to  the  Navy  and  primarily 
to  design  and  erect  the  antenna  to  be  used  with  this  equip¬ 
ment. 

This  was  one  of  a  number  of  high  powered  continuous 
wave  stations  which  the  Navy  contracted  for  with  the  Fed¬ 
eral  Telegraph  Company  after  a  successful  demonstration 
by  Federal  at  Arlington,  “Virginia  of  the  advantages  of  con¬ 
tinuous  wave  operation,  an  important  development  in  those 
early  radio  days  which  Federal  virtually  pioneered. 

In  the  early  part  of  1919, 1  was  sent  to  Puerto  Kico  to 
have  charge  of  a  similar  installation  for  the  Navy  Depart¬ 
ment  at  Cayey,  which  included  not  only  the  installation  of 
the  Federal  Equipment  but  the  design  and  erection  of  the 
[355]  antenna  system  for  use  with  this  equipment. 

Upon  completion  of  that  project,  I  returned  to  Cali¬ 
fornia  and  for  several  years  was  engaged  in  the  engineering 
activities  of  the  Federal  Telegraph  Company. 

I  had  an  active  part  in  the  planning  and  establishment 
of  the  Federal’s  new  stations  on  the  West  Coast,  the  sta¬ 
tions  originally  established  by  Federal  having  been  sold  to 
the  Navy  just  prior  to  the  first  World  War. 

During  the  first  War  and  shortly  thereafter  Federal  had 
continued  its  domestic  intercity  operations  between  several 
cities  on  the  West  Coast  by  leased  wire  lines. 

I  might  say,  as  a  matter  of  interest  at  this  point,  that 
in  1920  and  before  Federal  had  gotten  its  new  radio  sta¬ 
tions  established,  the  Bell  System  withdrew  its  wire  line 
leasing  privileges  on  short  notice,  making  it  necessary  for 
Federal  to  obtain  injunctions  from  the  Federal  Courts  per- 
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mitting  continued  use  of  its  leased  facilities  until  it  could 
construct  radio  stations  to  carry  on  its  operations  in  place 
of  tlie  wire  lines. 

In  September  1924, 1  was  made  Chief  Engineer  of  the 
Federal  Telegraph  Company  and  held  that  position  until 
the  latter  part  of  1928,  meanwhile  having  left  the  com¬ 
munication  operations  of  the  company,  which  were  taken 
over  by  Mack&y,  but  continued  as  Chief  Engineer  of  the 
engineering  and  manufacturing  activities  of  Federal  and 
1  also,  for  a  [856]  brief  period,  was  associated  as  Chief 
Engineer  with  Kolster  Radio  Corporation  and  the  Braudes 
Products  Company,  then  engaged  in  the  manufacture  of 
i  broadcast  receivers  at  Newark,  New  Jersey. 

i,  In  June,  1929, 1  entered  the  employ  of  the  International 
Telephone  and  Telegraph  Corporation  as  an  Engineer  and 
1  my  first  assignment  was  to  establish  a  radio  station  for  the 
All-America  Cables  and  Radio,  Inc.  at  Lima,  Pern. 

Following  the  completion  of  this  station,  I  was  trans- 
1  ferred  to  Rio  de  Janeiro  to  establish  a  radiotelephone  sta¬ 
tion  now  operated  by  the  IT&T  subsidiary  company, 
known  as  Companhia  Radio  Intemadonal  do  Brasil. 

When  that  project  was  completed  in  1931,  I  returned 
to  New  York  and  since  that  time  have  been  engaged  in 
engineering  work  for  the  IT&T  subsidiary  radio  com¬ 
panies,  including  All-America  Cables  and  Radio,  Inc.  and 
Maekay  Radio,  but  in  recent  years  my  work  for  the  most 
part  has  been  principally  for  Maekay  Radio  and  All-Amer¬ 
ica  Cables  and  Radio. 

I  am  a  full  member  of  the  American  Institute  of  Elec¬ 
trical  Engineers  since  May  1926,  a  full  member  of  IRE  since 
April  1926,  a  senior  member  since  October  1943. 

•  •  •  •  •  • 

1  [390]  Q.  With  regard  to  your  frequency  shift  and 
printer  operation,  do  you  want  to  tell  us  to  what  extent 
that  [391]  operation  has  been  carried  out  on  your  cir- 
emtsf  A.  If  we  refer  to  the  map  on  pages  2  and  3  of  the 
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fllhnm,  and  first  looking  at  the  westcoast  circuits,  we  have 
employed  frequency  shift  and  printerized  the  San  Fran- 
cisco-Honolulu,  San  Francisco-M anila,  and  San  Fran- 
dsco-Shanghai  circuits.  These  are  printerized  in  both 
directions.  Nanking  and  Tokyo  are  on  frequency  shift 
morse  westbound  and  on  on  and  off  keying  eastbound. 

[393]  Q.  Do  you  want  to  continue  describing  the  extent 
to  which  printer  and  frequency  shift  operation,  either  morse 
or  printer,  has  been  introduced  on  your  circuits  from  New 
York?  You  might  want  to  follow  page  3  of  the  album.  ~  A. 
Yes.  The  first  circuit  operated  by  Mackay  Radio  on  fre¬ 
quency  shift  and  printer  was  the  New  York-Tangier-Tan- 
gier-Mosoow  circuit  which  was  placed  in  operation  the  early 
part  of  1946. 

Since  that  time,  with  the  development  and  manufacture 
of  our  own  equipment,  in  addition  to  the  three  trans¬ 
pacific  points  I  spoke  of  earlier,  we  have  printerized  our 
circuits  with  Bogota,  Paris,  Bio  de  Janeiro,  Cairo,  and 
Frankfurt. 

In  addition,  we  have  printerized  presscast  circuits  to 
San  Juan,  Puerto  Rico  and  to  Honolulu. 

We  have  also  provided  frequency  shift  keying  for  morse 
operation  on  a  second  circuit  to  Bogota,  the  New  Yaik- 
Tangier  link  of  the  automatic  relay  to  Bombay,  Tama,  Lon¬ 
don,  Nanking,  and  Tokyo,  as  well  as  frequency  shift  morse 
operation  on  our  New  York-San  Francisco  link  in  the  auto¬ 
matic  relay  of  presscast  at  San  Francisco  to  the  Far  East 

As  1  have  mentioned,  the  printer  circuit,  New  York  to 
Bogota,  it  might  be  of  interest  to  know  that  this  circuit 
was  put  on  [394]  frequency  shift  and  printer  to  handle 
the  State  Department  traffic  in  connection  with  the  Inter- 
American  Conference  and  this  circuit  was  the  only  means 
of  communication  to  and  from  Bogota  during  the  recent 
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•'  *  To  meet  the  requirements  of  our  government,  the  facil¬ 
ities  were  established  for  communication  directly  from  the 
State  Department  in  Washington  to  the  XT.  S.  Embassy  at 
Bogota.  These  facilities  were  arranged  to  handle  the  non- 
conventional  code  or  scrambled  tape  traffic  of  the  State 
Department  and  also  to  provide  a  full  conference  printer 
circuit  between  the  officials  at  the  U.  S.  Embassy  at  Bogota 

and  the  State  Department  in  Washington. 

>  »  *  •  . 

.  *  ,tW  •  .  r®  •  ,  ,  ®  , 

"  [396 J  Q.  Now,  Mr.  Scholz,  let’s  turn  directly  to  the 
three  circuits  involved  here,  first  taking  up  Lisbon.  I 
believe  we  operated  that  circuit  for  a  brief  period  of  time, 
did  we  nott  A.  Yes.  We  opened  the  circuit  on  October 
20, 1947  a  week  after  it  was  authorized  and  the  circuit  was 
operated  continuously  until  January  2,  1948  when  the  cir¬ 
cuit  was  closed  because  of  the  strike.  The  Lisbon  circuit 
was  reopened  on  February  5, 1948  and  continued  in  opera¬ 
tion  until  midnight,  February  12-13,  when  the  circuit  was 
closed  as  required  by  the  Commission’s  order. 

Q.  Prior  to  the  opening  of  the  circuit  in  October,  did 
Mackay  take  up  with  the  Portuguese  Marconi  the  question 
as  to  how  the  circuit  would  be  operated  and  the  services 
[397J  that  would  be  offered  if  the  Commission  authorized 
Mackay  to  establish  the  circuit,  and  you  might  refer  to 
Exhibit  marked  85  for  identification  f  A.  Exhibit  85  is  a 
copy  of  a  letter  dated  August  22,  1947  to  the  Chairman 
and  Managing  Director  of  the  Portuguese  Marconi  Com¬ 
pany,  setting  forth,  in  general,  the  company’s  plans  with 
regard  to  expansion  and  modernization  of  its  operations 
and  requesting  the  views  of  Portuguese  Marconi  concerning 
operating  methods,  types  of  service,  etc. 

•  •  •  •  •  • 

Q.  Did  Mackay  hear  from  Portuguese  Marconi  in  reply 
to  that  inquiry  and  will  you  refer  to  and  describe  Exhibit 
Number  86  for  identification?  A.  Yes.  Exhibit  86  is  a 
copy  of  a  letter  dated  October  18, 1947  received  from  Portu- 
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*■> 

,  !> 

guese  Marconi  explaining  that,  as  of  that  time,  they  could 
work  only  the  ordinary  morse  without  frequency  shift,  but 
their  intention  is  to  printerize  our  proposed  Lisbon-New 
York  circuit,  utilizing  frequency  shift  in  the  near  future. 
They  indicated  that  no  multiplex  operation  was  envisaged 
at  that  time.  With  regard  to  program  service,  they  indi-  j 
cated  a  readiness  to  handle  that  at  once  and  expected  to  be 
ready  for  photo-service  when  they  obtained  some  Times 
Telephoto  equipment. 

With  regard  to  the  extent  of  use  of  the  two  non-telegraph  j 
services,  it  was  indicated  that  no  great  use  of  the  [398] 
program  service  was  anticipated  and  Portuguese  Marconi 
could  not  predict  the  extent  of  use  of  radiophoto  service  i 
as  they  have  not  as  yet  had  such  service  between  our  two  f 
countries.  *  •  * 

Q.  Now,  will  you  describe  how  the  Lisbon  circuit  was  ! 
operated  during  the  period  of  time  that  Mackay  had  it  in  | 
operation  and  tell  us  what  type  of  operation  you  propose  j 

for  the  future  handling? '  - 

.-.•....i.l 

Mr.  Wendt:  Before  you  leave  that  exhibit,  Mr.  j 

Gibbons,  isn’t  there  a  typographical  error  in  the  last  ! 
full  paragraph?  Shouldn’t  the  “to”  be  “t-w-o” 
instead  of  “t-o”? 

Mr.  Gibbons:  That  is  obviously  what  is  meant,  j 
but  it  may  have  been  a  typographical  error  in  the  j 
original  letter  that  was  received. 

By  Mr.  Gibbons: 

'  >  *  * 

Q.  Will  you  tell  us  how  you  operated  the  circuit  when  1 
you  had  it  in  operation  and  how  you  propose  to  operate  it  j 
in  the  future,  and  you  might  refer  to  Exhibit  marked  84.  | 
A.  Exhibit  84  is  a  map  which  was  prepared  to  show  the  j 
circuits  to  the  three  points  which  are  the  subject  of  this  j 
hearing  and  to  indicate  distances  and  great  circle  bearings  j 
between  New  York  and  the  points  in  question.  During  the 
time  that  we  operated  the  circuit  to  Lisbon,  it  was  on  a 

f 
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forked  basis  from  the  United  States  with  Madrid  The 
distances  and  great  circle  bearings  from  New  Tork  to  Lis- 
bon  and  Madrid  [399]  are  very  dose  as  will  be  noted  from 
the  map  and  the  same  antennas  and  frequencies  are  satis¬ 
factory  for  operation  to  both  of  these  points. 

We  propose,  if  we  are  granted  permission  to  re-estab- 
i  lish  this  circuit,  to  operate  on  the  same  basis  as  we  did 
daring  the  period  during  which  the  circuit  was  in  operation. 

The  frequencies  to  be  used  are  WDT-2, 15535  kilocydes 
and  WIT,  9290  kilocycles.  These  frequencies  have  been 
used  on  the  Madrid  circuit  for  quite  some  time  and  the 
entire  set  of  facilities,  comprising  transmitters,  antennas, 
i  receivers,  control  lines,  etc^  are  available  for  Lisbon  as 
.well  as  for  Madrid 

The  re-establishment  of  the  circuit  to  Lisbon  only 
requires  the  authority  to  reopen  this  circuit.  All  facilities 
j  exist  and  we  can  start  the  service  immediately.  You  might 
say  that,  based  on  the  experience  we  have  had  with  the 
previous  operation  of  the  circuit,  the  service  was  found  to 
be  entirely  satisfactory,  not  only  to  us  but  to  our  corre¬ 
spondents. 

Q.  Mr.  Scholz,  in  that  connection,  will  you  refer  to  and 
describe  Exhibits  marked  as  numbers  87  and  88  for  iden¬ 
tification  and  describe  them  for  nsf  A.  Exhibit  87  is  a 
letter  dated  November  10,  1947,  to  the  Chief  Engineer  of 
the  Portuguese  Marconi  Company  with  which  was  trans¬ 
mitted  a  chart  of  the  traffic  routing  [400]  in  our  New  York 
i  central  office,  a  copy  of  which  will  be  introduced  by  a  later 
witness.  We  expressed  a  willingness  to  cooperate  with 
Portuguese  Marconi  in  the  interchange  of  ideas  to  improve 
the  general  overall  operation  of  the  circuit. 

Exhibit  88  is  a  copy  of  a  letter  dated  November  19, 1947, 
!  which  is  in  reply  to  our  letter  to  the  Portuguese  Marconi 
previously  mentioned  It  is  noted  that  in  this  letter  of 
November  19  they  indicated  that  our  circuit  which  had  been 
in  operation  for  about  a  month  was  considered  by  them  to 
be  a  first-class  circuit. 


56 


C.  E.  Scheie,  for  Imtcrveuor— Direct. 

Q.  In  connection  with  that  exhibit,  just  for  the  sake  of 
the  record,  the  letter  marked  Exhibit  No.  85  appears  to 
have  been  written  by  Mr.  Spangenberg  and  the  letter 
marked  Exhibit  No.  87  also  written  by  Mr.  Spangenberg, 
will  yon  just  show  for  the  record  who  he  is  and  why  he  is 
not  here.  A.  Mr.  Spangenberg  is  the  Vice  President  of 
Mackay  Radio.  He  is  in  charge  of  matters  of  frequencies, 
licenses,  et  cetera,  and  has  carried  on  certain  negotiations 
for  the  company  abroad. 

Mr.  Spangenberg  recently  left  to  attend  the  CCIT  Con¬ 
ference  at  Brussels. 

Q.  Will  Mackay  be  prepared  to  change  from  the  forked 
morse  operation  to  Lisbon,  as  yon  have  described  it,  to 
some  other  basis!  [401]  A.  Well,  yes.  I  recall  that  in 
Exhibit  86  Portuguese  Marconi  mentioned  the  intention  of 
going  to  frequency  shift  printer  operation  and  this  we  are 
prepared  to  do  and,  in  order  to  continue  on  a  forked  basis 
not  requiring  additional  frequencies,  we  are  prepared  to 
provide  the  necessary  equipment  at  the  Madrid  station  of 
our  associated  company  to  permit  the  same  type  of  opera¬ 
tion  at  that  station. 

Q.  The  Madrid  station  is  operated  by  whom?  I  think 
you  may  have  mentioned  it  earlier  in  your  testimony.  A. 
The  full  name  of  the  company  is  Sociedad  Anonima  Radio 
Argentina,  commonly  known  as  Radiar,  and  sometimes 
known  as  SARA. 

Q.  That  company  is  a  subsidiary  of  the  American  Cable 
&  Radio  Corporation?  A.  That  is  correct 

Q.  I  don’t  believe  you  have  mentioned  the  hours  of 
operation  for  the  Lisbon  circuit  and  the  speed  and  capacity 
of  it  Will  you  state  what  the  facts  are?  A.  To  the  best  of 
my  knowledge,  the  New  York-Madrid  circuit  is  operated 
approximately  sixteen  hours  a  day  and  the  same  number  of 
hours  of  operation  could  be  made  available  to  Lisbon. 
Should  traffic  conditions  require,  we  are  prepared  to  extend 
the  hours  of  operation  to  anything  to  meet  traffic  require¬ 
ments. 
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[402]  As  to  the  speed  of  transmission,  this  circuit  can 
be  operated  on  speeds  up  to  100  words  a  minute.  Based  on 
the  amount  of  traffic  presently  handled  on  the  New  York- 
Madrid  circuit  and  what  was  handled  on  the  New  York- 
Lisbon  circuit  during  the  time  it  was  operated,  there  is  no 
question  but  what  the  facilities  are  more  than  adequate 
to  handle  the  anticipated  amount  of  traffic  for  some  time. 

rl  wish  to  repeat,  we  operated  the  Lisbon  circuit  forked 
with  Madrid  during  the  period  from  October  20,  1947,  to 
January  2, 1948,  without  any  difficulty  and  the  same  facili¬ 
ties  remain  unchanged  in  New  York  and  are  ready  to  be 
placed  into  service  on  the  Lisbon  circuit 

•  •  •  •  •  «  •  • 

[405]  Q.  Let  us  consider  the  Amsterdam  circuit  What 
are  Mackay’s  plans  for  the  operation  of  that  circuit  either 
directly  from  New  York  or  through  Tangier?  A.  Depend¬ 
ing  on  Amsterdam’s  facilities,  we  are  prepared  to  operate 
this  circuit  either  directly  from  New  York  or  via  our 
Tangier  relay  station  employing  frequency  shift  and  five- 
unit  printer.  We  have  been  informed  that  Amsterdam 
might  be  in  a  position  to  be  ready  for  a  five-unit  frequency 
shift  printer  circuit  in  the  near  future. 

'  If  Amsterdam  wishes  to  operate  a  direct  circuit  with 
New  York,  we  have  available  at  our  Brentwood  station  all 
of  the  facilities  that  we  provided  last  fall  for  the  opening 
of  the  direct  circuit 

We  propose  to  use  WED-8,  18140  kilocycles;  WIT-4, 
10240  kilocycles  and  WAH,  6927-5  kilocycles. 

-  It  is  our  opinion  that  the  18  and  10  megacycle  frequencies 
ought  to  be  satisfactory  at  the  phase  of  the  solar  cycle  this 
summer  but  we  have  also  6927.5  kilocycles  available. 

[406]  It  was  not  difficult  for  us  to  arrange  these  facili¬ 
ties  for  Holland,  since,  as  I  have  said  before,  we  have  the 
Mackay  developments  relating  to  transmission  line  net¬ 
works  permitting  the  simultaneous  use  of  an  antenna  on 
two  frequencies. 
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When  we  prepared  for  the  circuit  to  Amsterdam  after 
the  Commission’s  authorization  of  this  circuit  last  October, 
it  was  a  relatively  simple  matter  to  add  the  frequencies 
selected  for  operation  with  Holland  to  the  existing  antennas. 

All  of  these  facilities  are  available  at  our  Brentwood 
station  and  are  ready  to  be  placed  into  service.  Under  the 
proposed  method  of  operation  of  the  Lisbon  and  Para¬ 
maribo  circuits — that  is,  forked  with  other  points  on  exist¬ 
ing  facilities — no  new  frequencies  will  be  required  at  Brent¬ 
wood  to  re-establish  these  two  circuits. ' 

In  the  case  of  Amsterdam,  I  would  like  to  point  out  that 
the  Commission  has  authorized  the  use  at  Brentwood  of  the 
frequency  18140  kilocycles  which  is  a  prewar  frequency 
authorized  for  use  in  the  Philippines  and  which  today  is 
used  by  Mackay  from  Manila  to  San  Francisco. 

In  using  this  frequency,  namely  18140  kilocycles,  at 
Brentwood  for  the  New  York- Amsterdam  circuit,  we  will  be 
getting  some  by-product  service  out  of  this  frequency  and 
no  new  frequencies  over  and  above  those  already  authorized 
will  be  required  for  the  operation  of  the  three  points  [407] 
involved.  Similarly,  the  frequency  10240  kilocycles  which  is 
authorized  to  Mackay  Radio  at  San  Francisco,  is  regularly 
used  in  the  service  to  Manila. 

If  the  Butch  Administration  is  not  ready  for  direct 
circuit  operation  with  New  York,  we  will  work  them  via  our 
Tangier  station  using  tape  relay. 

We  are  prepared  to  work  them  on  frequency  shift  and 
five-unit  printer  via  our  Tangier  station  using  tape  relay. 

As  a  matter  of  fact,  we  prepared  antennas  and  trans¬ 
mitters  at  Tangier  for  the  purpose  of  operating  with 
Amsterdam  when  the  Butch  Administration  had  offered  to 
start  operation  with  Mackay  via  Tangier  rather  than  wait 
for  the  opening  of  the  direct  circuit  for  which  they  were  not 
at  the  time  prepared. 

For  this  purpose  the  State  Bepartment  had  authorized  ; 
the  use  by  Mackay  at  Tangier  of  frequencies  17520  kilo¬ 
cycles  and  6840  kilcycles  on  a  provisional  basis  but  withheld 
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extension  of  this  authorization  until  the  Commission’s 
decision  in  this  case  is  made. 

> .  In  fact,  satisfactory  tests  on  printer  were  made  between 
Tangier  and  Amsterdam  and  later  extended  to  New  York 
with  tape  relay  at  Tangier  just  prior  to  the  Commission 
withdrawing  its  authorization. 

.  We  are  now  prepared  to  operate  the  service  to  Amster¬ 
dam  via  Tangier  and  all  that  is  required  is  the  Commis¬ 
sion’s  [408J  authorization  to  establish  this  circuit.  Until 
we  have  more  definite  information  as  to  the  position  of 
Amsterdam  we  would  like  to  have  authority  to  operate  both 
the  direct  circuit  from  New  York  to  Amsterdam  and  the 
circuit  via  the  Tangier  station  as  we  are  prepared  for  the 
operation  of  both. 

Mr.  Werner:  May  I  interrupt  there  just  for  one 
minute?  What  frequencies  did  you  say  the  State 
Department  authorized  Mackay  to  use  out  of  Tan¬ 
gier? 

The  Witness:  17520  and  6840. 

Mr.  Werner:  Are  those  frequencies  authorized  to 
Mackay  at  any  of  its  continental  United  States 
stations? 

The  Witness :  I  don’t  believe  so. 

By  Mr.  Gibbons: 

Q.  Did  Mackay  take  up  with  the  Dutch  Administration, 
as  it  did  with  Lisbon,  as  shown  by  Exhibit  85,  and  with 
Surinam  as  shown  by  Exhibit  89,  the  question  of  overall 
general  operations  for  the  future?  I  refer  you  to  Exhibit 
9L  A.  Yes. 

Q.  Did  Mackay  hear  from  the  representative  of  The 
Netherlands  Administration  in  answer  to  the  letter  identi¬ 
fied  as  Exhibit  91?  A.  Yes.  Exhibit  92  is  the  reply  from 
Mr.  van  der  Toom  of  Dutch  Administration  to  our  letter 
of  September  9,  Exhibit  91. 
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W»1'A  raw  im, 

then  expressed  by  Me.  van  der  Toora  with  reference  to., 
future  operations.?  .  Was  he  prepared  to  izse  on  and  pff 
keying  and  also  frequency  shift  keying  methods!  .  A..  Yea. 
The  Butch  were  in  a  position  to  use  both  on  and,  off  and  fre-r 
quency, shift  methods.  In  the  previous  letter  we  had  indi¬ 
cated  o^r  willingness  to  furnish  equipment  to  the  Butch. 
Administration  if  they  had  need  for  it,  and  in  his  reply  lie 
indicatedthattheyneededno. assistance.!  -  ^  ]  ..  . 

Q. .  Will  you,  explain,  what  is  meant. byTth%  reference  in 
paragraph  4*.I  believe,  of  the  Jette^to  the  Syernnit  or  se^en^ 
unit  teleprinting..  system!  Ai  ihe,,  Butch  Netherlands 
Administration  developed  a seyemunit  printer  system  wiih, 
automatic  BQ.  In  other  words,  if  there  was  an  error  in 
the  .  transmission,  the  equipment  at  the  receivip^  endp^  the 
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back  a  certain  number,  of;  characters  and  retransmitted., 
That  method  is  known  as  the  automatic  BQ  andisasystem, 
that  was  djBvelope»cL  by  Mr,  van  Buhrei^o^Xhg^ 

Mr.  Hawkins:  May  I  ask  a  clarifying  question! - 
Mr.  Gibbons:  Go  ahead. 

Mr.  Hawkins:  Is  it  your  testimony  that  the. 
Butch  developed  the  seven-unit  system!  * ?  ."  *  T 

[410]  -  The  Witness :  No.  I  didn’t  say  that  they 

developed  it  They  nse  the  seven-unit  system. 

•  *  '  "  -  .  •%  , 

.  ^  *  «■  '  " 

By  Mr.  Gibbons:  5  ..  ■  .i ..  v  ,  r*  . 

Q.  Was  the  automatic  BQ  device,  about  which,  you  have 
testified,  an  improvement  so  far  as  you  know  over  any  then 
existing  seven-unit  error-detecting  printer  operation!.  ‘  A. 
Yes.  So'  far  as  I  know  that  was.an  original  development  by! 
van  Bnuren.  .  ^  • 1  . 

Q.  Was  the  difference  this:  that  when  a  mechanical  or 
atmospheric  imperfection  introduced,  an  error*.  automata- 


60 


C.  E.  Scholz,  for  Intervenor — Direct . 

cally,  without  human  intervention,  the  signal  called  for  a 
re-run  or  return,  is  that  it?  A.  That  is  correct. 

Q.  Whereas  the  other  system  requires  the  intervention 
of  the  receiving  operator  to  get  a  signal  back  to  the  trans¬ 
mitting  point  calling  for  a  re-run,  is  that  true?  A.  Yes. 
An  indication  that  an  error  has  occurred,  in  some  form — 
ring  a  bell  or  print  some  character — which  indicated  that 
there  was  an  error  in  the  transmission,  then  a  request  for 
the  retransmission  is  made  by  the  receiving  operator. 

Q.  The  letter  there  raises  an  inquiry  in  the  fourth  para¬ 
graph  as  to  whether  Mackay  would  be  interested  in  that 
system,  and  it  appears  that  Mr.  van  der  Toora  indicated  a 
willingness  to  furnish  further  information  including  the 
£411]  patent  position?  A.  That  is  correct. 

Q.  Do  you  have  any  comments  to  make  about  that? 
Have  you  indicated  any  interest?  A.  Yes,  we  have,  and 
we  have  asked  to  be  furnished  with  complete  information, 
and  the  matter  has  been  reviewed  and  is  now  under  study 
by  our  patent  department. 

Q.  Is  it  a  matter  that  you  believe  requires  some  careful 
patent  research?  A.  Yes. 

Q.  Just  to  complete  the  letter,  reference  is  made  to  pro¬ 
gram  service  and  radio  photo  service,  can  you  tell  us  what 
Mr.  van  der  Toom  said?  A.  He  mentioned  a  reference  to 
radio  photo  service,  that  they  had  such  a  service  prior  to 
the  war,  and  the  demand  was  small.  They  had  not  yet 
restored  the  radio  photo  service  since  the  equipment 
formerly  used  had  been  looted  by  the  Germans. 

Q.  Did  he  indicate  much  use  of  a  Mackay  circuit  if 
authorized  for  picture  service?  A.  It  is  not  just  exactly 
clear.  It  is  mentioned  that:  “although  program  trans¬ 
mission  will  to  a  certain  extent  be  applied,  we  do  not  believe 
that  any  new  telegraph  channel  which  we  would  open 
eventually  with  you,  should  be  complicated  for  this  pur- 
po8e.,, 

£412]  The  whole  thing  indicating  from  this  letter  that 
there  is  apparently  little  need  for  program  transmission 
service. 
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Q.  That  is  with  regard  to  program  service,  but  what  did 
he  say  with  regard  to  picture  service?  I  believe  he  had  it 
before  the  war  and  the  machine  was  taken  by  the  Germans 
and  there  wasn’t  much  use  for  the  service  before  the  war, 
is  that  true?  A.  That  is  right. 

Q.  Bid  he  indicate  whether  or  not  he  saw  much  use  for 
a  Mackay  circuit  if  authorized  for  that  kind  of  service?  A. 
No. 

Mr.  Werner:  You  mean  he  didn’t  indicate? 

The  Witness:  He  indicated  there  wasn’t  much 
need  for  the  service. 

•  ••••• 

[413]  By  Mr.  Gibbons : 

Q.  Mr.  Scholz,  you  have  testified  about  possibilities  of 
radiophoto  and  program  services  with  Holland  and 
Portugal.  Is  Mackay  Badio  prepared  to  provide  those 
services?  A.  Yes. 

Q.  Will  you  state  what  it  has  done  in  connection  with 
radiophoto  program  service  in  the  past,  and  the  extent  to 
which  it  will  handle  it  for  these  points?  A.  We  operated  a 
photo  service — a  radiophoto  service — between  New  York 
and  Brazil,  and  provided  the  equipment  in  our  operating 
room  to  handle  such  a  service. 

We  also  handled  in  the  past  a  number  of  program  pick¬ 
ups.  Recognizing  that  services  of  this  kind — that  is,  radio¬ 
telephoto  and  program  service — will  develop,  Mackay  has 
provided  and  has  available  facilities  to  render  these  ser¬ 
vices  as  required  by  any  of  our  correspondents. 

•  ••••• 

[414]  Q.  With  respect  to  the  frequencies  which 
Mackay  would  use  at  Tangier  for  communication  with  Hol¬ 
land,  if  such  communication  is  authorized — I  have  in  mind 
frequencies  17520  kilocycles  and  6840  kilocycles — I  don’t 
know  whether  the  record  is  clear  as  to  whether  Mackay  is 
licensed  to  use  those  for  Tangier  but  temporarily  not  for 
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,  *  * 

Holland.1  dab  •  you  state  what  the  situation  isf  A.  My 
understanding  is  that  the  frequencies  in  question  are  part1 
of -  the  freqnendee  ^which  Mackay  is  licensed  to  use  at 1 
Tangier.  These  two  particular  frequencies,1  as  I  under-- 
stand,  are  used  on  services  from1  Tangier  to  other  points  ■ 
than  Holland,  •  that  under  the  procedure  of  authorizing  the 
use  of  frequencies  at  Tangier,  before1  any  frequency 
assigned  to  Tangier  can  be  used  on  a  circuit  such  as  the- 
Tangier^Amsfcerdam  circuit,  clearance1  must  be  obtained 
frbmthe  State  Department—or  rather  authorization  must 
be  obtained  from  the  State  Department— and  they  in  turn 
dear  *■ with  the  FCC  and  other- government  agencies, 
whether  or  not  the  use  of  those  frequencies  for  the  partic¬ 
ular  circuit  [415]  involved  would  result  in  any  inter¬ 
ference  to -services*  - 

-  •  *  >  *)  *  >,  •  <  •  •  '  ’*  * 

;On  that  basis  these  two  frequencies  were  cleared  with- 

the  State  Department  for  use  on  the  Tangier- Amsterdam* 
circuit,  although  they  had  been  used  at  Tangier  for  other  • 
advices.-  .  . .  .  .  . 

Q„  In  connection  with  yonr  -  earlier  testimony  about 
commnnieationr  through  Tangier  to  certain  points  which 
yon  referred  to -on  the  map,  in  the  album  of  photographs^ 
such  as  -  Sofia,  -Bucharest,  Moscow,:  Kabul,  -is:  Mackay; 
licensed  for  direct  communication  from  New  York  to  these 
points  and  can  Mackay  provide  such  direct  communication, 
should  it  be  desirable  f  A;  Yes.' 

You  aret  A.  Yesysir. 

Q.  /Why  then  do  you  use  the  relay  through  Tangiert  A. 
The  relay  through  Tangier  is  nsed  because  of  the  difficult 
propagation  over  the  direct  path  and  to  give  a  more 
reliable  service  to  those  points. 


>  Forest  lu  Render  son,  for  Intervenor— Direct. : 

s  {416}  Fokest  It  HgypKBfioy  was  called  as  a  witness  for 
■  and  on  behalf  of  Mackay  Badio  and  Telegraph  Company, 
having  been  first  duly  sworn,  was  examined  and  testified 
ras' follows:  *  ‘ 

/  •  »  »  S  ‘  *  ■  “*  A  •  r» 

\  *  .  t  .  •  *  *.»*■  *  4m*  •  -  *  - 

>  Direct  examination  by  Mr.  Hartman: 

•  #..*'•  i  tr.#  -u  0  «i  Z  r  •  , 

‘Q.  Mr.  Henderson,1  will  you  identify  yourself  for  the 
*  record  please!  A.  My  name  is  Forest  L.  Henderson.  I  am 
Executive  Vice  President,  and  Director  *.of  the:  American 
Cable  &  Badio  Corporation  and  of  its  t  three  subsidiary 
companies;  All-America  Cables  and  Badio,  Inc*  The.Cozn- 
-  mercial  Cable  Company  and  Mackay  Badio  and  Telegraph 
Company,  Inc.,  the  latter  being  the  applicant  in  this  case. 

Q.Will  you  indicate  the  extent  ef  your  experience  in 
►'  the  telegraph  industry?  -  A.  I  have  had  32  years  experience 
r  in  ^land-line,  radio  and  submarine  cable  telegraphy;  working 
in  various  capacities  from  telegraph  operator  to.my  present 
position.  _■  v  .:  . 

I  started  work  as  a  student  telegraph  operator  with  the 
Union  Pacific  Railroad  in  1916  and  had  four  years  service 
as  a  radio  operator  and  technician,  in  the  Navy  in  the.first 
World  War  and  in  the  Merchant  Marine  after  that  war. 

[417]  I  joined  All-America  Cables  as  a  cable  operator 
in  '1921  and  have  been  successively  supervisor,  Station 
.  .  .Electrician,:  Station  Manager;  Traffic  Manager;'  Operating 
<-  Tice  President,  and  in  my  present  capacity  since  that  date. 

I  waa  elected  Executive  Vice  President  of  Mackay 
Badio  in  1945. 

•  *■  •  *•’  •  *-  •  ‘.t  •  ujk.# 

[423]  Q.  Mr.  Henderson,  win  you  trace  through  on  your 
chart  the  handling  of  traffic  destined  to  or  originating  in 
th6  three  points  of  communication  involved  in  tins  pro¬ 
ceeding?  A.  1  will  first  describe  how  outbound  messages 
r  are  handled  to  the  three  countries  Holland;  Surinam  and 
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_  / 

Portugal.  These  messages  may  originate  in  our  branch 

offices,  our  private  wire  section  or  the  counter  at  67  Broad 
Street  .  ■  <  • . 

[424]  In  addition  messages  may  be  transferred  to  us  by 
the  Western  Union  destined  to  these  points  and  messages 
also  arrive  at  67  Broad  Street  which  originate  at  points  in 
our  system  outside  of  the  United  States. 

'x:;  -  A  message  destined  to  Holland  originating  in  a  branch 
office  comes  into  the  Branch  office  section  on  the  4th  floor 
indicated  at  the  left  side  of  the  4th  floor  plan.  It  is  placed 
-  on  the  belt  by  the  receiving  operator  and  is  carried  to  the 
distribution  center  on  the  5th  floor  in  less  than  15  seconds. 

After  arriving  at  the  distribution  center  on  the  5th 
floor,  shown  at  the  upper  left  hand  corner  of  the  plan,  the 
message  is  processed  by  a  clerk  and  forwarded  by  belt 
’  from  the  outgoing  distribution  center  to  the  traffic  super¬ 
visor’s  position  at  the  next  to  the  last  table  in  the  Euro¬ 
pean  division,  shown  on  the  left  hand  side  of  the  plan. 

.*  ,v.‘  -  - 

•  •  •  •  •  • 

*  ^  ■  _  >  »  *  -  .  * 

[425]  There  is  a  drop  there  for  all  messages  routed  to 
this  position.  It  is  then  placed  on  a  direct  cable  circuit  for 

transmission  to  London.  .  .. 

w  * »  » 

*  *  '  '  *  ' 

+  .  •-  •  •  •  • 

l  .  «  *  ■»  *  *1  <■  ^  >  .  *  «  •  . 

Mr.  Werner  r  I  am  not  quite  dear  as  to  which  traffic 
you  are  talking  about — that  is  Mackay  traffic,  Commercial 
Cable  traffic  or  what  traffic  you  are  talking  about 

[426]  The  Witness:  All  traffic  for  Holland. 

<  Mr.  Werner:  All  traffic  for  Holland  filed  with  any  com¬ 
pany  of  the  AC  and  B  System? 

The  Witness:  That  is  correct. 


-  [428]  Traffic  originating  at  all  of  the  before  mentioned 
points  destined  to  Portugal  is  handled  in  the  same  manner, 


Forest  L.  Henderson,  for  Intervenor — Direct. 

except  that  the  transmission  from  New  York  is  to  the 
Azores  where  the  message  is  turned  over  to  Cable  and 
Wireless  for  further  transmission  to  Portugal.  Such 
messages  may  also  be  handled  via  London  as  an  alternate 
route.  * 

Q.  That  description  covers  the  hAndlltig  of  Portuguese 
traffic  by  Commercial  Cables.  Will  you  describe  the  man¬ 
ner  in  which  traffic  destined  to  Portugal  is  being  handled 
by  Mackay  Radio?  A.  Messages  handled  by  Mackay  origi¬ 
nating  with  the  Western  Union,  the  branch  offices,  private 
wires,  or  in  [429]  transit,  are  delivered  from  the  receipt 
point  by  belt  to  the  outgoing  distribution  center  in  the 
cable  division  as  previously  described  in  the  handling  of 
messages  by  Commercial  Cable. 

From  that  point  they  are  transferred  by  belt  to  the 
Mackay  Radio  Lima  circuit  which  is  adjacent  to  the  Latin 
America  section  shown  on  the  left  hand  side  of  the  plan 
for  the  fifth  floor. 

^  k  **  *  '■*  •  •  -  «  *  m  * 

•  •  •  •  ’  •  * 

*-  * 

*■  ) , 

The  message  is  then  transmitted  over  the  Mackay  Radio 
circuit  by  Mackay  operators  to  the  All  America  Radio  sta¬ 
tion  at  Lima  from  which  point  it  is  immediately  retrans¬ 
mitted  on  the  All  America  direct  radio  circuit  to  Lisbon. 

I  might  add  that,  during  the  strike  conditions  in  the 
first  few  months  of  the  year,  and  until  we  were  able  to 
readjust  our  operation  after  the  strike,  much  of  the  traffic 
normally  handled  via  the  Mackay  circuit  to  Lima  was 
physically  handled  on  the  All  America  Cable  circuits 
instead.  However,  the  Mackay  transmission  to  Lima  is  the 
normal  Mackay  route  for  Portugal  traffic  and  is  the  route 
now  being  [430]  used  and  which  we  propose  to  continue 
using  until  we  are  permitted  to  re-establish  our  direct 
operation  to  Lisbon. 

Mr.  Werner:  Is  that  an  automatic  relay  at  Lima  or  a 
semi-automatic  relay  or  manual  reprocessing  at  Lima? 

The  Witness:  Manual  «...  .  f  • 


*  Forest  Li  tiekdersim,  for  "Merv^n^^Dir^. 

?  ^  SfrJ"  JWex&er  l  Itis  manual  at  Lima. 
k She’ Witness ::  Yes,  sir. 

*  ■’*>  S‘  •  '  J  ....  ^ 

iTk  ••  •  •  •  •  • 

-  «•  *  k>fc  V-  jV  .4  »♦  .  ,  ■ 

[434]  Q.  In  the  event  of  direct  radio  circuit  operation 
to  the  three  points  involved  will  yon  indicate  the  traffic 
.flow  on  the  same  chart!  A.  Yes.  While  we  were  operating 
.the  circuit  to  and  from  Lisbon  the  circuit  was  forked  on 

■  ‘ '  .  ,  -  *  j  #  •  /  , 

the  transmitting  side  with  onr  circuit  to  Madrid  and  oper¬ 
ated  from  the  secondi  table  to  the  right  of  the  outcheck 
•  position*  in  the  Mackay  Badio  division,  shown  at  the  lower 
center  pf  the  .fifth  floor  plan..  r 
‘  i  -  I*  might  add  that  onr  circuit  to  Madrid  has  plenty  of 
capacity  as  the  volume  to  Madrid  is  not  too  large,  and  the 
Use  of  this  circuit  for  our  Portugal  traffic  promotes  effi¬ 
ciency,:  and:  there*  is  no  *  difficulty  at  all  in  handling  it  on 
oUr  Madrid  circuit  on  a  forked  basis.  No  additional  oper¬ 
ators  are  required  and  we  are  able  to  do  this  on  the  same 
frequency.  Traffic  inbound  from  Lisbon  was  received  on 
the  same  table. 

'***'*  ’  * 

■‘n  :  •  •  •  •  • 
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....  '  [435 J  Q;  You. describe  the  handling  of  traffic  to  and 
from  Portugal  and  Surinam  as  it  is  proposed  in  the  event 
.of  direct* circuit  operation.  /Would  you  indicate  the  same 
situation,  with  respect  to  traffic  to  and  from  Hollandi,  The 
Netherlands?  A.  We  expect  to  establish  a  direct  radio 
.teleprinter  circuit  between  New  York  and  Holland  and  an 
•alternate  route,  through  our  relay  station  at  Tangier,  both 
of  which"  would  .be  terminated  and  handled  on  an  appro¬ 
priate' table  position  in  the  Mackay  division  on  the  fifth 
floor. 


[4361  Q.  Have  you  any  other  comments  concerhing  the 
traffic  handling  of  Jthe  AC&R  companies  as  portrayed  by 
the^lhnsfchown mthese1  two  charts?  1  A.  No,  but  I  would 
like  to  say  that  as  a  matter  of  practical  tlelegraijhy,  we 
consider  our  branch  office  and  central  office  operations  to 
be  fast,  efficient,  and  flexible. 


Fdrest  L.  Henderson,  for  bd&rtenor~Direct. 

'  We  believe  ourpresent  layout  and  method  offeandfing 
traffic1  compares  favorably  with  that  of :  ahy^ether1  com¬ 
munication  company,  although  it  does  sot  mean1  fhat~ wehre 
not  continually  trying  in  every  way  possible  to  Improve 
out  service  and  competitive  position. 


t44&J-Q.'Mr.  Henderson,  if  you  have  no  further  com¬ 
ments  on1  the  pictures,  will  you  turn  please  to  the  exhibit 
whicHhas  been'  identified  as  Exhibit  No.  95,  showing  the 
map  of  Commercial  Cable  System. 

'WilT  you  indicate  on  that  map  the  present  handling  of 
traffic  to  and  from  the  United  States  and  Holland  mid 
Portugal?  A.  Yes.  The  Commercial  Cable  map  shows  the 
sixf  main  trans-Atlantic  cables  operated  by  the  Commercial 
Cable  Company  which  are  indicated  as  Main  1*  2, 3, 5, 4A& 
B  aid  6A  & B.  .J 

Q.  Those  main  four  cables  are  apparently  split  by  let¬ 
ters  at  the  Azores,  is  that  correct?  :  A.  Yes.  The  sections 
indicated  asB  are  sections  west  of  the  Azores  and- those 
sections  indicated  asA  are  those  sections  east  of  the 
Azores.  All  of  thesecables  [441]  terminate  on  the 
Europeanside  at  our  automatic  relay  station  at' Waterville, 
Eire,  from  which'point  there  are  OUbleahdTaridline  connec¬ 
tions  to  London  through  Weston  and  Cable  and  landline 
connections  to  Havre,1  Paris,  Antwerp,  Brussels  and 
Frankfort,  which  now  replaces  the  Wiesbaden  terminal. 

4  From  London  there 'are  landline  ahd  cable  connections 
to  Rotterdam.  The  Havre  2  cftble  betweeriWaterville  and 
Havre,  France  also  has  a  carrier  installation,  not  shown 
providing  two  circuits,  one  'physical  ’  and'  one  carrier. 
Havre  1  and  Havre  2  should  :be  added  to  the  list  of  cables 
in  the  legend  in  the  upper  center  of  the  plan.  The  trans¬ 
mission  between  New  York  and  London,1  of  course,  in  direct, 
without  any  manual  rehandling  at  intermediate  points. 

A  message  from  New  York  to  Holland  maybe -sent- to 
London  by  any  one  of  the  six  cable  routes.  Upon  reception 
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at  London  there  is  a  manual  retransmission  to  Botterdam 
over  a  direct  landline  to  the  Coast  and  thence  by  sab- 
marine  cable  circuit  to  the  Commercial  Cable  office  at  Bot- 
terdam.  Westbound  messages  from  Botterdam  are 
handled  in  the  same  manner  as  eastbound  messages.  . 

The  messages  to  Portugal  may  be  handled  over  cable 
sections  Main  4B,  Main  6B  or  the  two  channels  of  the 
Western  Union  HO  1  cable,  shown  as  the  dotted  line  at  the 
bottom  of  the  map,  which  are  operated  by  the  Commercial 
Cable  Company  [442]  on  a  lease  arrangement 

Those  sections  connect  the  Commercial  Cable  office  in 
New  York  direct  with  the  Commercial  Cable  office  in  the 
Azores. 

I  t  , 

At  the  Azores,  messages  for  Portugal  are  transferred 
to  Cable  and  Wireless  for  direct  transmission  to  Portugal. 
Messages  destined  to  Portugal  may  also  be  handled  over 
an  alternate  route,  when  circumstances  make  such  route 
necessary,  by  any  one  of  our  Main  cable  circuits  to  London, 
and  transferred  at  that  point  to  Cable  and  Wireless  for 
further  transmission  by  cable  to  Lisbon. 

Mr.  Werner:  By  the  way,  the  transfer  to  Cable 
and  Wireless  at  the  Azores,  is  that  an  automatic 
transfer,  semi-automatic  or  manual  relay! 

•  The  Witness:  Manual. 

;  Mr.  Werner:  Manual  relay. 

r  .  .  The  Witness:  ManuaL 

Mr.  Wendt:  Does  Commercial  get  any  return 
traffic  from  Portugal! 

The  Witness:  Some. 

.  .  Mr.  Wendt:  Much. 

TheWItness:  Not  a  great  deaL  .  . . 

.  ■ ,  ,  *  »  _ .•*.*««  ii  2  *  m 

By  Mr.  Hartman: 

Q.  In  the  case  of  the  transfer  at  London,  Mr.  Hender¬ 
son,  that  transfer  also  involves  a  manual  retransmission, 
[443]  does  it!  A.  That  is  correct 
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Q.  Going  bade  to  the  handling  between  the  United 
States  and  Holland  again,  what  is  the  situation  as  to  the 
operation,  ownership,  and  so  forth  of  the  lines  between 
London  and  Rotterdam?  A.  The  joint  Anglo  Butch  cable. 

Q.  That  is  leased  by  the  Commercial  Cable  Company, 
is  it?  A.  Yes.  •  '  J 

Q.  Is  the  land  line  also  a  part  of  the  cable  circuit,  or  is 
that  leased  from  the  British  Post  Office?  A.  It  is  a  part  of 
the  cable  circuit  leased  from  the  British  Post  Office.  ,v  >  ? 

Q.  In  other  words,  it  is  both?  A-  That  is  right. 

Q.  Yon  have  said  that  the  transfer  at  the  Azores  and  at 
London  on  Portugal  traffic  is  manual,  is  that  correct?  A. 
That  is  correct 

Q.  Bo  we  provide  pickup  and  delivery  service  at  our 
terminal  at  Rotterdam?  A.  The  Commercial  Cable  Com¬ 
pany  provides  its  own  pickup  and  delivery  service  at  Rot¬ 
terdam.  .  ‘  ’’  V 

Q.  How  about  traffic  for  other  points  in  Holland?  A. 
Traffic  for  Amsterdam  and  other  points  in  Holland  [444] 
Holland  beyond  Rotterdam  is  transferred  to  the  Holland 
Telegraph  Administration  for  delivery.  I  might  note  that 
Amsterdam  is  the  heaviest  traffic  center  in  Holland  and  we 
have  no  means  of  direct  communication  with  that  very 
important  center.  .  * 

Q.  Is  your  transfer  to  the  Holland  Telegraph  Adminis¬ 
tration  in  Rotterdam  a  manual  handling  or  is  that  auto¬ 
matically  handled?  A.  It  is  manual.  -  -  ~  ~  ,»• 

»  *•-  * 

V  •  »  -*■  •.  -rr*-  ;  t  »  . 

•  •  #-•  •  -  -  •  ■  • 

[446]  Q.  Mr.  Henderson,  have  you  any  comments  as 
to  the  possibility  of  improving,  by  direct  radio  transmis¬ 
sion,  [447]  the  present  speed  of  service  experienced  in  the 
handling  of  our  traffic  with  the  three  points  involved  in  this 
proceeding?  A.  Yes.  Obviously,  a  direct  radiotelegraph 
circuit  giving  direct  service  between  New  York  and 
Amsterdam  will  eliminate  two  additional  handlings  now 
involved  at  London  and  Rotterdam. 
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,  4  Forest  L.  Henderson,  for  Iittervenor— Direct. 

ftMr.'  Werner:'  For  Commercial  Cable  you  meant 

"The  Witness  v  For  any  traffic  handled  that  way. 

*  *  »  > 

A.  (Continuing)^  A  direct  radio  circuit  will  eliminate'  a 
manual  transfer  at  the  Azores  on  Portugal  traffic?  and  the 
necessity  of  indirect  handling  through  Lima. 

.  r  *  ** 

#  ’,1#  %  >  #  A  % 

a  **  «»  V 

7  [448 J  Q.  Mr.Behderson,  assuming  that  a  direct1  circuit 
is  granted  'Mackay^  to  operate  with' Surinam  what  traffic  do 
you  propose  to  handle  viathat  circuit  T 


[449]  Q.  What  would  be  your  answer  to  the  same  ^ues- 
rtiox*  in  handling  traffic  to  Portugal?  -A.  All  traffic  destined 
for  Portugal,  unless  specifically  routed  via  Commercial 
Cable  Company  will  be  forwarded  over  the  direct  Mackay 
Badio  circuit  to  Lisbon. 

Traffic  specifically  routed  via;  Commercial  Cable  will 
r  te  handed  over  Commercial  Cable  direct  cable  circuit  'to 
'  the  Azores-and  transferred  to  the  connecting:  cable  com- 
pSny  at  that  point  for  transmission  to  Lisbon*  in  aexsotd- 
-  ance  with:  the  Commercial  Cable  Company’s  contractual 
^agreements' with  the  connecting  cable  company. 

In  the  case  of  Portugal  also,  we  anticipate  handling, 
over  the  direct  *  circuit;  traffic  for  the  Portuguese  colonies 
'to  which  we -do  not  have  Satisfactory  routes. 

Q.  Will  you  indicate, ' ’Mr. ■  •  Henderson,  the  proposed 
routing  of  traffic  destined  to  the  Netherlands  in  the  event 
Mackay  is  granted  a  direct  circuit?— A.  All  traffic  routed 
via  Mackay  and  all  AC&R  unrooted  traffic,  except  that 
destined  to  Rotterdam,  will  be  forwarded  over  the  direct 
Mackay  Badio  circuit  to  Amsterdam^-  All  traffic  specifically 
routed  via  Commercial  Cable  and  AC&R  unrouted  traffic 
destined  to  Rotterdam  will  be  forwarded  over  Commercial 
Cable  Company’s  facilities  to  Rotterdam  for  delivery  ,  by 
Commercial  in  Rotterdam. 


Fittest  L:  Render son,f or  Intervenor*— Direct.  £ 

-  [451J  iQ.  You  have  indicated  how,  through  the  elimi-  »  • 
nation  of  manual  -relays  and  turning  over  to  connecting  s 
companies,  the  speed  of  servicewifl  be  improved  over  direct ; 
Mackay  circuits  as  compared  to  the  mefhodsand  routes  now 
being  used  by  the  AC&R  system.  ^ 

What  do  you  say  as  to  the  accuracy  of  service  over  the 
proposed  direct  circuits  as  compared- with~  the.  existing 
indirect  routes!  A.  It  naturally  follows  : that . the  less 
handling  required,  the  less  chance  of  errors  occurring  in 
the  transmission  and  delivery  of  a  telegraph  message— and 
this  is  true  to  a  greater  or  lesser  degree  whether  the  relays  * 
are  manual  or  automatic.  Therefore,  necessarily,'  the*, 
elimination  of  relays  tends  to  reduce  the  chance  of  errors 
and  to  improve  the  accuracy  of  service. 

Q.  Is  there  any  other  advantage  of  directness  of  ser- 
{452]  vice  as  compared  to  indirect  service,  particularly 
when  a  .  relay  :in  a  third  country 'is  made?  :  A.%  Yes~  There 
are  telegraph  administrations  andn  even:  individual  cus-< 
tomers  who  do  not  wish  their  messages  to  transmit  and  to  - 
be  relayed  in  a  third  country  for  reasons  of  sovereign 
pride,  secrecy,  security  or  otherwise.  This  -is  true  at  all 
times,  but  is  particularly  true  in  time  of  war  or  threat  of 
war.  Hence,  the  directness  of  service,  from  :country  of 
origin  to  country  of  destination  is  a  matter  of  considerable 
public  concern  and  an  asset  of  value  to  a  communications 
system.  This  is  fully  appreciated  byRCACas  evidenced 
by  the  stress  which  it  places  in  its  advertising  upon  the 
large-number  of  direct  circuits  which  it  operates  through¬ 
out  the  world  as  contrasted  to  indirect  routes.' 

•  •  •  •  •  . 

■»**.  t  •  *  •  J  *  w-,  ...  ♦  ^ 

[453] -Q.-  There  is  a  letter  before  you*  You  spokepf . 
the  stress  which  RCAC  places  upon  the  large  number  of, 
direct  circuits  which  it  operates  throughout  the  world.  You  . 
have  before  you  a  letter.  Will  you  indicate  the?  contents  i 
of  the  letter  in  respect  to  that  point?  A.  .Yea*  Here  is  ya 
copy  of  a  letter  which  RCAC  sent  out  to  public  telegraph 
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Chauncey  R.  McPherson,  for  Iwtervenor — Direct. 

users  daring  oar  recent  strike.  The  first  two  paragraphs 
deal  with  oar  anf ortanate  strike  situation,  but  yon  will  note 
the  last  paragraph  reads  as  follows: 

“In  using  oar  service  you  always  secure  advan¬ 
tages  that  are  unparalleled  because  our  huge  network 
of  circuits  connects  the  United  States  directly  with 
more  than  sixty  foreign  countries.  Signed  RCA 
Communications,  Incorporated.” 

Q.  The  word  “directly”  is  capitalized  in  that  letter, 
is  it  not,  Mr.  Henderson?  A.  All  letters  in  that  word  are 
capitalized. 

•  ••••• 


[455]  Whereupon,  Chauncey  R.  McPherson  was  called 
as  a  witness  for  and  on  behalf  of  Mackay  Radio  and  Tele¬ 
graph  Company,  and  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

•  ••••• 


[465]  By  Mr.  Gibbons: 

•  ••••• 

Q.  Will  you  identify  yourself  for  the  record,  please? 
A.  My  name  is  Chauncey  R.  McPherson.  I  am  Vice  Presi¬ 
dent  and  Secretary  of  American  Cable  &  Radio  Corporation, 
and  Vice  President  of  the  three  AC&R  subsidiaries:  All 
America,  Commercial  Cables,  and  Mackay  Radio. 

Q.  What  is  the  nature  of  your  duties  as  Vice  President 
of  the  three  operating  companies?  A.  I  am  in  charge  of 
commercial  or  sales  development  activities ;  also  supervision 
of  negotiations  with  foreign  governments  and  carriers  in 
connection  with  existing  or  proposed  operations  of  the  three 
AC&R  companies. 
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Q.  Are  you  familiar  with  the  negotiations  of  Mackay 
Radio  in  relation  to  the  establishment  of  circuits  with 
Portugal,  Holland  and  Surinam?  A.  Yes.  Since  1942  I 
have  been  actively  identified  with  such  negotiations.  My 
knowledge  of  these  negotiations  prior  to  that  time, 
especially  in  relation  to  Holland,  has  been  acquired  from 
the  records  of  the  Company. 

Q.  Are  you  also  familiar  with  the  cable  operations  of 

[466]  Commercial  Cable  Company  and  All  America  Cables 
and  Radio,  Inc.,  in  the  United  States  and  foreign  countries? 
A.  Yes. 

Q.  How  long  have  you  been  in  the  communications  busi¬ 
ness?  A.  Continuously  since  1919,  when  I  joined  All  Amer¬ 
ica  Cables  and  Radio,  Inc.,  then  known  as  Central  and  South 
American  Telegraph  Company,  as  Assistant  to  the  Presi¬ 
dent. 

•  ••••• 

Q.  Mr.  McPherson,  let  us  consider  first  Portugal.  Will 
you  give  us  a  brief  resume  of  the  nature  and  extent  of 
Commercial  Cable  Company’s  operations  between  the 
United  States  and  Portugal?  A.  Commercial  Cable  does 
not  operate  in  continental  Portugal;  for  some  forty  years 
before  World  War  II  it  handled  traffic  to  and  from  Portu¬ 
gal,  initially  through  London  or  the  Azores  where  traffic 
was  transferred  to  and  from  the  British  cable  system.  In 
order  to  receive  traffic  from  Portugal  over  the  Eastern 
Telegraph  Company  or  British  cable  route,  Commercial 
Cable  Company  employed  a  staff  of  canvassers  in  Portugal 
to  develop  traffic  routed  via  Eastern-Commercial. 

It  was  found,  however,  that  the  Eastern  Telegraph 

[467]  Company,  operating  in  Portugal,  began  in  1931  to 
canvas  for  the  Eastern  Telegraph  Company-Imperial 
route  over  which  traffic  moved  from  Portugal  through 
London,  thence  over  the  Imperial  Cables  to  Canada. 

This  made  it  exceedingly  difficult  to  develop  in  Portu¬ 
gal,  through  the  canvassers  of  Commercial  Cable  Company, 
traffic  routed  via  Eastern-Commercial,  with  the  result  that 
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the  Commercial  Cable  Company  arranged  with  the  .Italian 
Cable  Company  for  the,  exchange  of  Portuguese  traffic  at 
theAzores,  until  Italy  entered  the  war  and  the  Italian  cable . 
to  the  Azores  was  cut  in  1940.  . 

•»  In  1941,  a^rather  sudden  and  unexpected  change  took.; 
place  in; Portugal  which  had  the  result  of  , excluding  the, 
Commercial  Cable  Company  from  participation  in  traffic, 
from  Portugal. .  *»  ■ 

The  Portuguese  Marine  Company,  a  British  owned, 
companjvoondueting  external  radio  operations  from  Portu¬ 
gal,  was  given  special  privileges  by  the  Portuguese  Govern¬ 
ment  by  ia  Decree ;  issued  in  .  July,  1941. 

*-  #v  I  •  .  • 

V  £4701:Q.  Upon  .being  advised  of  the  exclusion  of  the 
Commercial  ' Cable  routing  as  -  a  recognized  route  in 
Portugal,  what  did  the  Commercial  Cable  Company  dot 
A.  Through  its  agent  in  Lisbon  the  matter  was  taken  up 
with  the-  Portuguese  authorities  and  with-,  Cables  and 
"Wireless. 

It  was  indicated  by  the  Portuguese  Administration  that 
if ;  the  Eastern  Telegraph  Company  and  Commercial ;  or 
Portuguese.  Maroone  and  Commercial  were  to  come  to  an 
agreement  and  .make  a  i  joint  request  to  the  Portuguese. 
Government  for  •  recognition;,  of  Eastern-Commercial .  or 
Portuoale-Commercial  i  routings,  the  request  would  be 
granted. 

Further  negotiations  were  conducted,  but  it  was:  found 
that  Portuguese  Maroone  fairly  controlled  the  situation  and 
that  that  Company  would  not  cooperate  to  restore  the 
Commercial  routing. 

Q.  Just  for  clarification,  when  you  speak  of  Eastern 
and  when  you  speak  of  Cables  and  Wireless,  do  you  mean 
one  and  the  same  thing!  Are  the  terms  you  used  inter¬ 
changeable!'  A.  Eastern  was  one  of;  the  companies  of 
Cobles  and ‘Wireless* 
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Q.  Which  was  c 
A.  Oat  of  Portugal 


operating  by  cable  oat  of  Portugal:! 
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'  F471J  Q.  So  when  yon  speak  of  Cables  and  Wireless, 
and  Eastern,  in  regard  to  handling  traffic  to  and  from 
Portugal  yon  mean  the  British  cable  system?  A.  Yes, 
which  means  the  Eastern,  or  Europe  and  Azores.  ‘ 

Q.  Having  mentioned  Europe  and  Azores,  will  ;yoU 
clarify  that  a  little  bit  further?  Does  that  describe  the 
route  in  and  out  of  the  Azores?  A.  As  I  understand  it, 
Europe  and  Azores  have  cables  between  continental  Portu¬ 
gal  and  the  Azores,  and  the  Eastern  has  a  route  from  the 
Azores  to  England  back  to  continental  Portugal. 

Q.  Both  being  cable  routes  and  part  of  the  Cables  and 
Wireless,  British  cable  system?  A.  Yes,  sir. 

Q.  You  have  just  described  some  of  the  factors  that 
have  been  encountered.  Tell  us  what  action  was  then  taken. 
A.  The  matter  was  taken  up  with  Sir  Campbell  Stuart  of 
Ihe  Imperial  Advisory  Communications  Board  in  London, 
with  a  view  to  reaching  a  solution.  .  ‘  *;  . 


[472}  Q.  Will  you  describe  the  further  correspondence? 
A.  Answering  Sir  Campbell  Stuart,  Col  Behn,  under  date 
of  January  15, 1942,  the  message  marked  as  Exhibit  No.  104 
for  identification*  replied  referring  to  a  letter  received  from 
the  Commercial  Cable  Company’s  agent,  &  Mr.  Noble  in 
South  Africa,  reporting  the  result  of  a  trip  to  Louzenge 
Marques,  Portuguese  Government  and  Portuguese  Marconi. 
It  was  impossible  for  the  postal  authorities  in  Portuguese 
East  Africa  to  accept  any  routed  cablegrams  for  trans¬ 
mission  to  America. 

Q.  Jnst  at  that  point  yon  might  read  the  sentence 
beginning  in  the  third  from  the  last  line  on  the  third  page 
[473]  of  that  exhibit.  A.  “In  exchange  the  Marconi  Com¬ 
pany  now  control,  wherever  possible,  all  outgoing  messages 
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from  Portuguese  stations,  so  that  cables  from  LMarques 
to  the  Americas  are  radioed  across  the  Atlantic  and  passed 
on  to  BCA  for  delivery.  Under  these  arrangements  it  was 
therefore  impossible  for  the  postal  authorities  in  LMarques' 
to  accept  any  routed  cablegrams  for  transmission  to 
America.” 

Q.  That  is  the  end  of  the  quotation  of  the  cablegram 
from  the  agent,  Mr.  Noble,  referred  to  in  the  message? 


A.  iCB.  ~ 

u  ,  *  .  >  •  *  r  r*. .  •  * 

•  Q.  Was  a  reply  received  to  Colonel  Behn’s  message  of 
January  15,  Exhibit  No.  104?  A.  Yes.  To  Colonel  Behn’s 
message  of  January  15, 1942,  Sir  Campbell  Stuart  replied 
on  January  16, 1942,  the  message  marked  as  Exhibit  No.  105 
for  identification,  stating  that  Cable  &  Wireless  was  not 
hostile  towards  our  Company  but  the  whole  situation  in 
relation  to  communication  with  Portugal  presented  difficul¬ 
ties  and  the  existing  situation  was  very  unsatisfactory.  It 
appears  from  the  information  in  Sir  Campbell  Stuart’s 
message  of  January  16, 1942  that  Portuguese  Marconi  had 
established  a  new  flat  rate  scheme  in  relation  to  communi- 

»  •  .  v 

cation  within  the  Portuguese  colonial  empire  as  a  result 
of  which  it  received  [474]  the  position  of  exclusivity  for 
Portuguese  traffic,  coupled  with  a  preferential  status  for 
other  traffic,  the  underlying  factor  being  that  no  company 
would  be  recognized  for  Communication  purposes  in  any 
Portuguese  territory  in  which  it  did  not  operate.  The 
Company,  through  Colonel  Behn,  continued  to  pursue  the 
matter  in  order  to  remedy  Commercial  Cable  Company’s 
situation,  as  shown  by  message  dated  January  17,  1942  to 
Sir  Campbell  Stuart — the  message  marked  as  Exhibit  106 
for  identification — since  neither  BCA  nor  Western  Union 
were  prejudiced  by  the  action  of  the  Portuguese  Govern¬ 
ment,  BCA  being  the  United  States  correspondent  working 
by  radio  with  Portuguese  Marconi  and  Western  Union 
having  a  contract  with  Cable  &  Wireless  under  which  they 
received  Cable  &  Wireless  traffic  from  Portugal  The  con- 
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‘  V  ’  .  . 

tract  between  Western  Union  and  Cable  &  Wireless  and 
Portuguese  Marconi,  and  its  effect  upon  Commercial,  wiH 
be  discussed  later.  .  ^ 


:  [476]  Q.  What  happened  next  with  respect  to  the 
Portuguese  situation  !  A.  I  went  to  London  and  Lisbon  in 
March,  1942,  for  the  purpose  of  finding  a  solution  to  Com¬ 
mercial  Cable  Company’s  difficulties  in  Portugal  and  also 
for  the  purpose  of  arranging  for  the  establishment  of 
radiotelegraph  circuits  between  the  United  States  and 
British  Empire  points.  *  ;l  ' 

Q.  What  was  the  result  of  your  visit  with  respect  to  the 
Portuguese  situation  T  A.  Upon  my  arrival  I  learned  from 
Cable  and  Wireless  of  its  fear  of  the  Portuguese  Govern¬ 
ment’s  favoring  of  wireless  as  opposed  to  cable  interna¬ 
tional  communication  [477]  which  was  evidenced  by  their 
desire  to  cooperate  in  protecting  the  cable  business  in 
Portugal  even  to  the  extent  of  reestablishing  The  Com¬ 
mercial  Cable  Company’s  *  participation  in  Portuguese 
traffic.  In  spite  of  the  fact  that  Cable  and  Wireless  owned 
approximately  90  percent  of  Portuguese  Marconi,  it  feared 
that  this  trend  in  favor  of  radio  would  ultimately  force 
their  cables  out  of  Portugal  by  a  failure  to  renew  the  cable 
concession  or  so  substantially  restrict  the  distribution  of 
traffic  to  the  cables  as  to  make  their  operation  unprofitable: 
As  a  matter  of  fact,  CPRM  was,  at  that  time,  in  control  of 
all  outgoing  international  traffic. 

Q.  CPRM,  I  take  it,  being  Portuguese  Marconi!  A. 
Portuguese  Marconi. 

As  a  result  of  these  discussions,  it  became  apparent 
that  to  fully  protect  our  position,  it  was  desirable  to  estab¬ 
lish  a  radio  connection  with  Portugal  as  well  as  to  con¬ 
clude  an  agreement  for  an  equitable  share  of  the  cable 
traffic.  With  the  active  cooperation  of  Cable  &  Wireless 
these  negotiations  were  brought  to  the  point  where  Cable 
&  Wireless  agreed  to  cancel  the  Western  Union  agreement, 
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<m  the  required  sr t  months  notice,  With  a  view  to  permit- 
ting  both  Western  Union  and  Commercial  thereafter  to 
participate  on  a  proportionate  basis  in  the  cable  traffic 
from  Portugal,  provided  we  were  successful  in  securing  the 
[478]  consent  of  Portuguese  Marconi. 

Q.  At  this  point  perhaps  you  might  describe  the  exhibit 
marked  marked  as  No.  HI  for  identification,  the  Western 
Union  contract  .A.  This  is  a  certified  copy  obtained  from 
tike  Federal  Communications  Commission  of  the  letters 
constituting  the  agreement  of  December,  1940,  between 
Cable  and  Wireless  and  Western  Union.  It  shows  that 
Portuguese  Marconi  was  to  take  over  in  Portugal  for 
Western  Union  the  canvassing  of  traffic  for  the  United 
States  in  tike  same  manner  as  Portuguese  Marconi  had 
under  its  charge  the  canvassing  of  traffic  for  the  Eastern 
or  Cable  and  Wireless  company.  It  also  shows  that  the 
Eastern  Company  and  the  European  and  Azores  Com¬ 
pany,  which  is  the  C&W  company  in  the  Azores,  and  Portu¬ 
guese  Marconi  would  hand  over  to  Western  Union  at  the 
Azores  all  traffic  for  the  United  States  from  Portugal, 
hkriatimg  the  continent  and  the  islands,  except  messages 
speetiicaHy  routed  otherwise,  provided  that  the  number  of 
messages  so  transferred  to  Western  Union  in  any  one  month 
shall  not  be  less  than  50  percent  of  the  number  of  eastward 
messages  handed  over  at  the  Azores  by  Western  Union. 
I  might  say  that  this  contract  was  cancelled  June  8,  1942, 
according  to  affidavit  attached  to  the  exhibit,  executed  by 
Mr.  Wiflever,  First  Vice  President  of  Western  Union,  on 
September  14, 1942. 

-  [479]  Q.  But  before  the  Western  Union  contract  was 
cancelled,  Mr.  McPherson,  what  action  had  to  be  taken?  A. 
Since  the  Western  Union  contract  stood  in  the  way  of  our 
working  out  an  equitable  arrangement  for  The  Commercial 
Cable  Company,  and  in  order  to  permit  The  Commercial 
Gable  Company  to  participate  in  Portuguese  traffic  without 
awaiting  the  termination  of  the  six  months’  notice  of  can¬ 
cellation  required  under  the  Western  Union  contract,  we 
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had  to  convince  Western  Union  that  their  contract  was  in 
conflict  with  their  cable  landing  licenses. 

Q.  Mr.  McPherson,  at  this  point  will  yon  jjfiscrihe  the 
next  several  exhibits  marked  as  Numbers  11?  to  Hfi  inci¬ 
sive?  A.  These  are  copies  of  correspondence  tafcen  from 
the  company’s  flies,  the  first  letter,  dated  May  1&  194?, 
being  the  first  approach  made  to  Western  Union  an  the 
subject  by  Mr.  Goldhammer,  the  President  of  The  Com¬ 
mercial  Cable  Company  at  that  time.  That  is  Exhibit  No. 

m,  .  .  .  ■  '  •'  '“f‘ 

*  .  •  >  •  w  '  ^  .  ♦ 

Q.  In  that  letter  did  Commercial  Cable  Company  ash 
Western  Union,  in  view  of  the  circumstances  related, 
whether  Western  Union  would  be  willing  to  waive  the  six 
months’  notice  of  cancellation  provided  for  in  its  .agree¬ 
ment!  A.  Yes,  it  did.  v-.  .  . 

9*  What  was  the  reply,  turning  ,to  Exhibit  113,!  A. 
The  next  letter,  marked  Exhibit  No.  113,  is  a  ooi>y  1480} 
S>f  a  letter  dated  May  18, 1942,  from  Mr.  Willever  to  Mr. 
Goldhammer,  is  the  reply,  stating  that  Portuguese  Mar¬ 
coni  Company  had  given  Western  Union  six  months’ notice 
of  cancellation  of  its  arrangement  and  Western  Union  saw 
no  reason  why  they  should  waive  the  six  months’  notice  of 
cancellation  and  gratuitously  lose  Western  .Union’s  par¬ 
ticipation  in  this  business .  .  : 

Q.  What  is  the  next  letter!  A.  The  third  letter  in  the 
series,  marked  Exhibit  No.  114,  and  dated  May  25,  1942, 
.from  Mr.  Willever  of  Western  Union  to  Mr.  F.  W.  Phelan, 

All  America  Cables  and  Radio - 

Q.  Uet  me  interrupt  yon  right  there,  Mr.  McPherson. 
Was  Mr.  Phelan  an  officer  of  American  Cable  and  Radio 
Corporation  at  that  time!  A.  Yes,  he  was. 

[481]  Q.  And  also  of  All  America  Cables  and  Radio! 
A.  Yes..  This  was  written  after  Mr.  Willever  was  advised 
orally,  upon  receipt  of  his  letter  dated  May  18, 1942,  that 
the  Western  Union  contract  was  in  violation  of  the  Western 
XJuion  landing  license. 
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"Apparently,  from  this  letter  of  May  25,  1942,  Western 
Union  did  not  agree  that  its  contract  was  in  violation  of  its 
'  landing  license,  with  the  result  that  in  the  next  letter  in 
this  series,  dated  May  26, 1942  and  marked  Exhibit  No.  115, 
to  Mr.  Willever  from  Mr.  Phelan,  we  set  forth  the  reasons 
why  the  Western  Union  contract  was  believed  to  be  con¬ 
trary  to  the  provisions  of  Western  Union’s  landing 
licenses.  The  correspondence  concluded  with  a  letter  dated 
May  27,  1942,  marked  as  Exhibit  No.  116,  from  Mr.  Will¬ 
ever  to  Mr.  Phelan,  wherein  Western  Union  ultimately 
agreed  that  its  arrangement  with  0  and  W  contravened 
Western  Union’s  cable  landing  license  in  this  country. 

Q.  Now,  looking  at  Exhibit  116,  Mr.  McPherson,  will 
you  read  the  first  sentence?  A.  “Having  referred  to  your 
letter  of  May  26  to  'Vice  President  Stark,  he  advised  that 
in  the  circumstances,  as  you  explain  them  he  is  disposed 
'to  concur  in  the  view  that  our  arrangement  with  Companhia 
Portuguesa  Radio  Marconi  is  in  contravention  of  the 
license  under  which  our  Azores  cable  was  landed  in  coun¬ 
try,  and  that  we  [482]  are  consequently  in  no  position  to 
stand  upon  our  rights  under  that  document” 

Q.  Who  is  the  Mr.  Stark  referred  to,  do  you  know,  or 
'  who  was  he  then?  A.  Who  was  Mr.  Stark? 

Q.  Yes.  A.  I  understand  he  was  counsel  for  the  Western 
Union. 

f  rf  •  /  ' 

‘  Q.  To  get  back  to  negotiations  with  Cables  and  Wire¬ 
less  and  Portuguese  Marconi,  was  the  latter’s  consent 
given  to  a  new  arrangement  that  would  permit  Commercial 
Cables  and  Western  Union  to  share  on  a  proportionate 
basis  in  the  Portuguese  westbound  traffic?  A.  Yes.  With 
the  active  support  of  Cable  and  Wireless,  we  were  able  to 
secure  Portuguese  Marconi’s  consent  to  such  an  arrange¬ 
ment  and,  at  that  time,  Portuguese  Marconi  also  stated  that, 
provided  it  was  relieved  of  the  requirement  of  its  contract 
with  RCA  to  send  all  unrouted  traffic  over  the  RCA  cir¬ 
cuit,  it  would  operate  a  radio  circuit  with  Mackay  in  New 
York  and  would  apply  the  same  principle  of  proportionate 
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division  of  traffic  over  the  two  radio  circuits  with  New 
York.  ,  c,  ‘ 

Q.  Before  we  take  up  the  matter  of  radio  communica¬ 
tions,  Mr.  McPherson,  what  was  the  outcome  of  your  nego¬ 
tiations  with  respect  to  cable  traffic?  A.  Before  we  were 
able  to  enter  into  a  contract  [483]  between  Commercial  on 
the  one  hand  and  Cable  and  'Wireless  and  Portuguese 
Marconi  on  the  other,  as  was  contemplated  on  the  cancella¬ 
tion  of  the  Western  Union  1940  contract,  we  were  advised 
that  a  new  arrangement  had  been  worked  out  whereby  the 
.British  submarine  cables  were  permitted  to  control  the 
distribution  of  their  cable  traffic  without  the  intervention  of 
Portuguese  Marconi  and,  at  the  suggestion  of  CPRM,  we 
requested  Cable  and  Wireless  to  execute  an  agreement 
covering  such  traffic. 

•  •  • 

Q.  Now,  you  can  go  ahead  with  Exhibit  117.  A.  This  is 
the  arrangement  that  was  ultimately  made  between  the 
i  Commercial  Cable  Company  and  Cable  and  Wireless,  Lt<L, 
as  set  forth  in  two  letters,  one  dated  July  17,  1942  from 
Cable  and  Wireless,  LtcL,  and  the  other,  of  August  28, 1942, 
1  from  The  Commercial  Cable  Company.  *»:• ' 

Under  this  agreement,  The  Commercial  Cable  Company 
is  assured  of  a  proportionate  return  of  cable  traffic  which 
comes  into  possession  of  C  and  W  from  Portugal. 

•  •  •  «... 

%  ♦ .  »  ,  -  >  •  *  '  * 

[484]  Q.  Now,  Mr.  McPherson,  under  the  situation  in 
which  Commercial  is  operating,  do  you  consider  that  it  is 
.providing  effective  competition  to  the  RCAC-Portuguese 
Marconi  direct  radio  route?  A.  No.  I  do  not.  The  great 
drop  in  Commercial’s  traffic  to  and  from  Portugal  bears 
out  this  statement,  and,  moreover,  traffic  figures  to  be  intro¬ 
duced  later  will  show  that  while  the  American  cable  car- 
;  riers  received  from  Portugal  in  1941  77  per  cent  of  the 
traffic  to  and  through  the  United  States — and  this  was 
,  the  year  before  the  new  Portuguese  Decree  giving  control 
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of  traffic  to  Portuguese  Marconi  became  effective — -the 
traffic  received  by  the  cable  carriers  constantly  decreased 
until  they  handled  an  1946  only  22  per  cent  of  the  traffic. 
Therefore,  !  see  no  way  that  AC&B  can  effectively  compete 
escoept  by  the  establishment  of  a  direct  radio  circuit 

->■*•  •  *  -•  -•  • 

f 490]  Q.  What  happened  next,  Mr.  McPherson  in  your 
efforts  to  establish  the  Mackay  circuit  with  Lisbon?  A.  I 
returned  to  the  United  States  because  we  were  not  [491] 
only  having  difficulty  about  the  BCA  contract  with  Portugal 
hut  we  could  not  open  our  circuit  with  London  after  FCC 
authorization  because  the  British  felt  that  their  contract 
with  BCA  required  them  to  forward  all  unrouted  traffic 
over  the  BCA  circuit  and  there,  again,  under  the  regulations 
of  the  British  Post  Office,  it  was  impossible  to  introduce  a 
“Via  Mackay"”  routing  in  Great  Britain. 

Hpon  my  return  to  New  York,  we  brought  all  these 
^problems  to  the  attention  of  the  Department  of  Justice,  the 
.federal  Communications  Commission  and  the  Department 
inf.  State. 

The  resnlt  was  that  the  Secretary  of  State  notified  the 
American  Legation  in  Lisbon,  by  air  mail  under  date  of 
November  6, 1942,  as  follow*: 

f  *  ’  *  » 

“Your  dispatch  no.  592  of  September  3, 1942  rela¬ 
tive  to  agreement  between  Mackay  Radio  and  Tele¬ 
graph  Company  and  Companhia  Portnguesa  Badio 
Marconi,  Lisbon,  concerning  the  establishment  of  a 
radio  telegraph  circuit. 

•’  “‘You  may  in  your  discretion  advise  appropriate 

•  -  "Portuguese  authorities  that  the  Government  of  Ihe 

United  States  is  anxious  to  establish  duplicate  radio 
telegraph  circuits  betweeen  the  United  States  and 
Portugal  and  that  in  conformity  with  foregoing 
desire  it  has  no  objection  to  the  ‘Declaration  of 
Agreement’  between  the  Mackay  Badio  and  Tele- 

•  v  graph  Company  and  file  Companhia  Portnguesa 
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Radio  Marconi  for  the  establishment  of  a  J492J 
second  radio  telegraph  circuit  between  the  United 
States  and  Portugal  ft  should  be  clearly  THiodenstood 
however  that  this  Government  assumes  no  obligation 
with  regard  to  the  establishment  of  such  a  circuit 
especially  insofar  as  the  question  of  supply  material 
from  this  country  is  concerned.  HULL.” 


[495]  Q.  Mr.  McPherson,  following  the  sending  of  the 
telegram  by  the  Secretary  of  State,  which  yon  quoted,  was 
certain  action  taken  by  the  Federal  Communications  Com¬ 
mission  T  A.  Yes. 

Q.  With  respect  to  RCA  contracts?  A.  Yes,  it  was. 

Q.  Is  the  action  that  was  taken  shown  by  Exhibits  num¬ 
bered  77  through  82,  inclusive  (handing  to  the  witness}? 


[496]  A.  Yes. 


,  [497]  -Q.  Following  the  war,  were  any  efforts  made  to 
establish  a  circuit  with  Portugal?  A.  On  .June  29,  1945, 
the  Board  of  War  -Communications  authorized  Mackay  to 
negotiate  with  Portugal  for  a  Lisbon-New  York  circuit. 
At  that  time  we  realized  that  a  resumption  ,of  negotiations 
for  the  establishment  of  a  direct  circuit  with  Mackay  would 
.be  fruitless  until  the  equipment  problem  of  Portuguese 
Marconi  had  been  solved,  and  we  continued  our  efforts  to 
obtain  .equipment,  .and  ultimately  we  succeeded  in  having 
.five  Federal  transmitters,  antenna  material  nnd  other 
associated  apparatus  shipped  to  Portuguese  Marconi -early 
in  1946. 

Portuguese  Marconi  advised  ns  in  September,  1946  that 
it  was  technically  .prepared  to  open  u  circuit  with  Mackay, 
and  in  March  1947  that  it  had  received  the  approval  of  the 
Portuguese  Government  to  establish  themreoH. 
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i  [502]  Q.  Mr.  McPherson,  that  finishes  Portugal  for  the 
.time  being.  ■ 

-  '  Let  us  return  to  a  consideration  of  The  Netherlands. 

.  Will  you  ref  er  to  Exhibits  71  and  72  introduced  through 
Mr.  Stockton  and  state  whether,  following  the  rejection  in 
June  1931  of  Mackay  Radio’s  proposal,  any  further 
attempts  were  made  to  establish  a  circuit  with  The  Nether¬ 
lands  T  A.  Yes.  They  were  continued  from  time  to  time  but 
without  much  success  and  it  was  not  until  after  the  war  and 
tiie  RCA  waiver  to  the  Holland  Administration  in  early 
1945,  that  we  could  really  stimulate  much  interest  on  the 
part  of  the  Holland  Administration  in  opening  a  circuit 
with  Mackay. 

~  '  [505]  Q.  Now,  what  happened  thereafter  with  respect 
to  Holland?  A.  Well,  Mackay  nevertheless  entered  into 
negotiations  with  the  Dutch  in  the  hope  that  we  might 
obtain  their  agreement  to  the  operation  of  a  circuit  with 
Mackay  since  the  Board  of  War  Communications  had  in 
September  1944  authorized  such  negotiations, 
j  It  was  found  in  our  early  negotiations  that  Holland  was 
in  dire  need  of  equipment  in(prder  to  restore  its  external 
communications  services.  Mackay  undertook  to  assist  and 
arranged  through  the  Paris  factory  of  the  IT&T  French 
affiliate,  to  make  available  as  early  as  was  then  possible 
some  transmitting  equipment. 

",v  In  October  1945  we  proposed  to  the  Administration  the 
establishment  of  a  circuit  between  the  AH  America  station 
in  Lima  and  the  Amsterdam  station,  as  well  as  requesting 
further  consideration  of  the  proposed  circuit  with  Mackay 
at  [506]  New  York.  ‘ 

,#  ..  -  •  .  •  •  •  • 

...  [509]  In  the  negotiations  that  followed  it  was  learned 
.  that  the  Dutch  were  seriously  considering  the  elimination 
of  all  canvassing  in  Holland,  increasing  the  efficiency  of 
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wireless  operations  and  the  distribution  of  traffic  between 
cable  and  radio  routes  by  formula.  '  :  '  " ;  ..  . 


[510]  Q.  As  a  result  of  what  yon  heard  from  the  com¬ 
pany’s  representative  in  Holland,  yon  obtained  and  sent 
to  Holland  a  certified  copy  of  the  ECA  waiver,  is  that  the 
factt  A.  Yes,  it  is.  *  .  '  ^  ^ 

Q.  Now,  will  yon  continue  with  your  negotiations  with 
Holland,  beginning  there  in  February  19461  -  A.  On  Feb¬ 
ruary  28,  1946,  we  proposed  terms  for  an  agreement  to 
govern  the  operation  of  a  Mackay  Amsterdam  circuit  on  the 
basis  that  Mackay  would  transmit  over  the  circuit  all  AC&R 
system  traffic — except  Latin  American  traffic  and  mes¬ 
sages  otherwise  routed — for  all  points  in  Holland  beyond 
Rotterdam,  but  that  should  canvassing  in  Holland  be  dis¬ 
continued  and  outbound  messages  distributed  by  formula 
we  would  make  the  circuit  the  normal  via  for  all  Holland 
traffic.  * •-  -  ’  •  f’  i/’  . I..-1 r  • 


•  -  On  June  8,  1946,  the  Administration  advised  that  the 
terms  submitted  were  not  acceptable. 

’  ~*On  September  19,  1946,  the  Director  in  Chief  of  TeLe- 
[511]  communications  advised  a  Mackay  engineer,  then 
in  Paris,  that  before  a  formal  agreement  for  the  operation 
of  the  circuit  could  be  signed,  the  following  points  must  be 
settled:'  *  *  *  -V 

(1)  Circuit  must  handle  all  system  traffic  to  points 

beyond  Rotterdam  plus  Mackay ’s  routed  traffic  to  Rotter- 

dam.  -  ,  •, ,  ;  •  •  ,  ... 

„  ...  '  •;  . . 

-  (2)  The  volume  of  traffic  must  equal  an  agreed  per¬ 
centage  of  the  system’s  total  Dutch  traffic  and  if  necessary 
to  reach  this  percentage  a  part  of  the  Commercial  Cable 
Company’s  traffic  to  Rotterdam  must  be  added,  r  .. 

(3)  Westbound  traffic  must  be  handled  in  such  a  manner 
as  to  take  into  consideration  the  interests  of  RCA. 


i 
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On  the  same  day,  PTT  advised  its  willingness  to  estab¬ 
lish  the  circuit  provided  a  satisfactory  agreement  could  be 
arrived  at 

*  Q  What  happened  next?  A.  On  October  24,  1946,  we 
.advised  that  we  were  prepared  to  guarantee  the  volume 
of  traffic  put  over  the  circuit  would  be  at  least  50  per  cent 
of  the  total  Dutch  traffic  in  the  control  of  Commercial  Cable 
Company  and  Maekay. .  > 

.  /  On  December  24, 1946,  the  Director  General  advised  that 
the  Administration  was  in  general  willing  to  establish  a 
radiotelegraph  circuit  with  Maekay  and  requested  a  favor¬ 
able  and  early  reply.  Maekay  replied  that  it  would  apply 
£512]  immediately  for  the  necessary  license. 

On  January  .22,  1947,  Maekay  proposed  new  terms  to 
govern  the  operation  of  circuit,  among  which  was  the  pro¬ 
vision  that  all  CCC  unrouted  traffic  to  points  beyond  -Rotter¬ 
dam  and  all  Maekay  traffic  not  otherwise  routed,  together 
with  so  much  of  CCC’s  traffic  to  Rotterdam  as  required  to 
bring  the  volume  of  traffic  up  to  a  volume  equal  at  least  to 
50  per  cent  of  the  total  volume  of  Maekay ’s  and  CCC’s 
Holland  traffic  would  be  transmitted  over  the  proposed 
circuit,  with  the  understanding  that  Maekay  would  receive 
a  proportionate  return  of  westbound  traffic. 

JEn  'February  1947,  Maekay  again  applied  to  the  Com¬ 
mission  for  authorization  to  communicate  with  Holland  as 
well  as  to  the  other  points  involved  in  this  hearing  which 
authorization  was  denied  in  June  1947. 

On  July  8,  1947,  the  Director  in  Chief  stated  PTT’s 
desire  for  an  additional  direct  radio  circuit  to  New  York 
as  isoon  as  possible  and  asked  if  the  iFCC  license  could  not 
be  expedited. 

-  On  reconsideration  in  ‘October  1947,  the  Commission 
granted  ua  temporary  authorization,  whereupon  on  October 
46,  1947,  we  advised  Holland  of  our  ability  to  .open  the 
circuit  immediately. 
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On  November  29, 1947,  the  Administration  advised  that 
[513J  on  account  of  personnel  difficulties  it  would  be  neces¬ 
sary  to  delay  opening.  ' 

On  November  20,  1947  the  Director  in  Chief  suggested 
working  via  Tangier  in  order  to  circumvent  the  personnel 
and  equipment  difficulties,  and  we  replied  that  Mackay 
would  take  the  necessary  steps  to  permit  of  this  method 
ot  wonting'.  ?  •  « t 

The  necessary  engineering  was  completed  at  Tangier 
and  on  December  8,  application  was  made  for  an  FCC 
license  to  operate  the  Amsterdam  circuit  via  Tangier. 

On  December  15,  1947,  the  Administration  advised  it 
would  be  ready  to  open  via  Tangier  on  January  1,  1948. 
Trials  between  Tangier  and  Amsterdam  commenced  Janu¬ 
ary  30, 1948  and  continued  until  February  10, 1948. 

On  February  12,  1948,  Mackay  advised  Holland  of  the 
Commission’s  refusal  to  renew  its  license. 

"  Q.  Mr.  McPherson,  does  Mackay  have  any  formal  agree¬ 
ment  with  Holland  Radio  for  the  operation  of  its  proposed 
circuit?  A.  No,  not  a  formal  agreement  but  as  in  the  case 
of  Portugal  an  understanding  based  upon  an  exchange  of 
correspondence  setting  forth  the  general  details,  . 

Q.  I  believe  that  correspondence  is  covered  by  the  next 
series  of  exhibits.  Will  you  turn  to  Exhibit  128  and 
describe  it? 

[514  J  A.  Exhibit  128  is  the  first  document  in  the  series. 
It  is  a  copy  of  letter  dated  October  24,  1946  to  the  Post¬ 
master  General  at  The  Hague,  The  Netherlands,  signed  by 
Forest  L.  Henderson,  setting  forth  the  proposal  relating  to 
exchange  of  traffic  for  the  Mackay  New  York  Amsterdam 
circuit  * 

The  next  document,  Exhibit  129,  is  a  copy  of  letter  from 
The  Netherlands  PTT,  dated  December  24, 1946,  indicating 
PTT’s  willingness  to  establish  a  circuit  \  .  v 

Exhibit  No.  130  is  Mr.  Henderson’s  letter  dated  Janu¬ 
ary  22,  1947  to  The  Hague,  setting  forth  details  as  to 
exchange  of  traffic,  rates  and  settlements. 
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Vj  Exhibit  No.  131  is  a  copy  of  a  message  dated  October 
17, 1947  to  Mr.  Van  der  Toora  aboard  the  SS.  Veendcm, 
reporting  that  FCC  has  licensed  Mackay  to  communicate 
with  Holland  and  onr  readiness  to  open  service  on  the 
bams  of  present  rates,  division  of  tolls,  accounting  and 
settlement,  the  same  as  in  effect  with  RCA.  .  . 

'  Exhibit  No.  132  is  Mr.  Van  der  Toora ’s  message  of 
October  22,  1947,  from  the  SS.  Veendcm,  acknowledging 
Mr.  Henderson’s  message. 

.  Exhibit  No.  133  is  a  message  from  Mr.  Van  der  Toora 
from  Holland  through  Lima,  dated  November  20,  1947  to 
Mr.  Henderson  suggesting  operation  through  Tangier. 

Exhibit  134  is  a  message  dated  December  16, 1947,  [515] 
over  Mr.  Henderson’s  signature  sent  via  Lima  to  Mr.  Van 
der  Toora,  announcing  that  Mackay  will  be  equipped  to 
operate  through  Tangier  early  in  January  1948. , 

The  last  document  in  the  series  is  Exhibit  No.  135,  a 
message  through  Lima,  January  7, 1948,  to  Mr.  Henderson, 
from  Mr.  Van  der  Toora,  stating  measures  were  in  execu¬ 
tion  to  start  trials  with  Tangier. 

»  .»  ✓  v  *  ’  ►  "  *  4  -  *  •  '*•  *  - 

•  ■  •  ‘  •  .  •  •  -  •  •  - 

* 

Q.  Now,  will  you  turn  to  a  consideration  of  Commercial 
Cable  Company’s  operations,  and  describe  the  operations 
of  that  company  in  Holland?  A.  The  physical  operations 
have  been  described  by  Mr.  Henderson.  The  Commercial 
Cable  Company  first  opened  an  office  in  Holland  in  the 
city  of  Rotterdam  in  1922,  and  in  that  year,  I  believe, 
Western  Union  opened  an  office  in  Amsterdam.  The  radio 
circuit  between  Holland  radio  and  BCA  in  New  York  was 
opened  in  1925.  V  -  -  j 

Commercial  ,  Cables  operations  have  been  conducted 
under  contract  which  has  been  extended  from  time  to  time, 
and  are  presently  conducted  under  a  contract  made  with 
The  Netherlands  Administration  following  the  war  in  1946. 

Q.  Is  Exhibit  marked  as  No.  136  a  copy  of  that  [516] 
contract!  -  A.  Yes,  this  is  a  copy  in  the  Dutch  language, 
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’ '  *  *• 

together  with  a  verified  translation  of  the  contract  between 
commercial  Cable  Company  and  The  Netherlands  Admin¬ 
istration,  dated  July  23, 1946.  J  ^  „ 

Q.  What  does  the  contract  provide  generally  with 
respect  to  Commercial  Cable  Company’s  operations  in  The 
Netherlands!  A.  The  contract  is  largely  self-explanatory, 
and  apart  from  the  provision  limiting  Commercial’s  oper¬ 
ations  to  Rotterdam,  the  use  of  a  circuit  in  the  Anglo-Butch 
cable  and  the  use  of  a  radio  circuit  with  Mackay  in  the 
event  of  interruption  or  delay  on  the  cable  route,  it  will  be 
noted  that  Article  7  requires  The  Commercial  Cable  Com- 
pany  to  pay  over  to  the  Administration  all  charges  which 
the  cable  company  collects  in  The  Netherlands.  ,  t  . 

Under  Articles  10  and  11  the  Dutch  Government  has  free 
and  complete  access  to  all  of  our  accounts  and  records, 
including  not  only  a  knowledge  of  who  our  customers  are, 
but  also  the  actual  amount  of  business  they  are  doing  with 
us.  Accounts  are  kept  by  the  Administration  and  settle¬ 
ments  made  with  the  Company  after  the  Netherlands 
Administration  has  retained  the  amount  due  it  under  the 
contract 

^  V  «  #*  >t 

,  .  *  *  %  ►  ^  ’  »  *  *  *  .  *  *  ^  <  1 

[517]  Mr.  Wendt:  Excuse  me,  Mr.  Gibbons.  The 
contractual  provisions  to  which  you  just  referred 
didn’t  first  appear  in  this  1946  contract,  did  they! 

V'.  The  'Witness:  I  didn’t  hear  the  end  of  that  : 

,  .  '  /  •,  • .  .  4  *  V  «  ,  V  ■«.  » 

Mr.  Wendt:  These  contractual  provisions  to 
which  you  just  testified  were  in  the  1922  contract  as 
.  ,  well  as  the  1946  contract,  weren’t  they!  *■'  . 

The  Witness  r  Not  all  of  them.  . 

, .  Mr.  Wendt:  Which  ones  weren’t!  ;  ..  . 

The  Witness:  The  one  that  occurs  to  me  was  the 
reference  to  the  Lima  circuit  as  an  interruption  route. 

Mr.  Wendt :  Beyond  that,  so  far  as  Commercial ’a 
operations  in  Rotterdam  are  concerned,  the  require¬ 
ment  that  the  money  be  paid  over  to  the  Butch,  and 
that  they  have  access  to  your  records  and  know  who 


j 


k  •  : 
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*.  * 

v. ...  your  easterners:  are  and  all  that,  wasn’t  that  pro**' 
„ :  sion  also  in  the  original  contract  in  1922? 

The  Witness:  1  believe  it  was.  •  - 

•  •  •  •  »  .#*. 

%****’.,.  i  *  '  /  . 

'  „  f519J  Q.  What  is  the  Commercial  Cable  Company’s 

experience  in  the  Netherlands  in  endeavoring  to  solicit  traf¬ 
fic  and  buld  up  patronage  for  its  system?  A.  It  has  been — 
and  hr  these  days  is  becoming — increasingly  difficult  to  con¬ 
tend  with  the  appeal  which  the  Holland  Government  Radio 
makes  to  the  patriotism  of  its  nationals  to  patronize  the 
Government-operated  route.  We  have  some  recent  exam- 
pies  of  this  winch  our  Rotterdam  office  has  sent  to  us. 

Q.  Is  Exhibit  marked  137  for  identification  such  an 
example?  *  A.  Yes.  This  is  an  advertisement  which 
appeared  in  a  Rotterdam  newspaper  on  October  25,  1947 
together  with  a  translation  of  the  advertisement  which 
states: 

-  -  -  -  “Write  on  your  telegrams  for  overseas  destin&r 

tion  ‘via  Hollandradio  PTT’  then  you  are  saying  in 
telegram  style:  ‘I  want  my  telegram  to  be  sent  via 
our  own  national  route’  ”. 

«  *  #  -  *  *  .  •  •  v  •  * 

Q.  Is  Exhibit  marked  No.  138  for  identification  another 
example  of  what  you  have  testified  about?  A.  This  also 
shows  the  strong  appeal  which  the  government  radio  makes. 
This  is  an  advertising  card  distributed  in  The  Netherlands, 
together  with  a  translation  thereof  which  solicits  patronage 
of  the  Hollandradio  PTT  [520]  route  as  the  national  route 
— the  rapid  route.  It  may  be  noted  that  this  advertisement 
shows  that  telegraph  users  in  Rotterdam  may  have  direct 
telephone  connection  with  the  Amsterdam  radio  service  by 
calling  a  special  number  and  that  no  charge  is  made  for 
the  telephone  * ' 


Chauncey  R,  McPherson ,  for  Intervenor — Direct. 

Q.  And  now  Exhibit  139,  Mr.  McPherson?  A.  This  is 
another  advertising  card  which  we  find  being  distributed 
in  The  Netherlands  by  Hollandradio  PTT.  Again,  the 
emphasis  being  placed  upon  the  fact  that  the  [521]  Hol¬ 
landradio  is  the  national  route. 

Mr.  Gibbons:  Before  the  witness  describes  the 
next  exhibit,  may  I  ask,  Mr.  Commissioner,  that  the 
witness  see  the  next  exhibit  T  It  is  the  only  copy 
we  have. 

By  Mr.  Gibbons: 

Q.  Will  yon  describe  Exhibit  1401  A.  Yes.  This  is  very 
interesting.  This  is  the  type  of  telegram  blank  which  the 
PTT  uses  in  The  Netherlands  in  the  delivery  of  messages. 
This  happens  to  be  a  message  which  came  to  the  Commer¬ 
cial  Cable  Company  in  Rotterdam  from  Swakopmnnd,  a 
place  in  Sonth  Africa,  and  it  will  be  noted  that  the  blank 
npon  which  this  message  was  delivered  shows,  in  the  lower 
right  hand  corner,  an  appeal  to  the  addressee  of  the  message 
to  send  his  telegrams  via  Hollandradio  PTT.  And  on  the 
back  of  the  blank  there  is  other  printed  information,  again 
with  emphasis  being  placed  on  Hollandradio  PTT  as  the 
national  route  for  your  telegrams. 

I  am  informed  that  this  is  the  standard  type  of  blank 
nsed  by  the  PTT  in  The  Netherlands  and  that  traffic  which 
the  Commercial  Cable  Company  tnms  over  to  PTT  for 

delivery  is  delivered  on  this  same  type  of  blank. 

* 

Mr.  Werner:  Does  Commercial  Cable  do  any  of 
its  own  delivery  in  Rotterdam? 

The  Witness :  Oh,  yes. 

Mr.  Werner:  It  does. 

[522]  The  Witness:  Practically  alL  > 

*  ■  •  "■  >* 

A.  (continuing)  Now,  it  is  extremely  difficult  for  an  Ameri¬ 
can  Company  which  is  a  foreign  company  in  the  eyes 
of  The  Netherlands  telegraph  user  to  compete  successfully 
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against  the  Government-operated  radio  service  in  the  face 
of  such  a  national  appeal. 

Tae  situation  is  especially  difficult  today  because  our 
agents  tell  us  that  representatives  of  the  Government 
radio  service  discourage  the  use  of  cable  service  from  the 
Netherlands  because  to  do  so  is  unpatriotic. 

.We  have  been  advised  by  our  Botterdam  Superintendent 
that  in  many  cases  when  a  customer  wants  to  file  his  mes¬ 
sage  by  telephone  with  a  Government  post  office  to  be  routed 
“via  Commercial”,  he  is  told  that  he  is  acting  unpatrioti- 
cally,  that  he  is  hurting  his  country,  that  he  is  saving 
foreign  exchange  for  his  country  when  he  files  via  Holland- 
radio  PTT,  the  national  service. 

Mr.  Margraf :  I  object  again  to  that  statement, 
Mr.  Commissioner.  It  is  the  rankest  kind  of  hearsay. 

•  ••••• 

0  » 

— •  [524]  The  Presiding  Officer:  It  would  seem  to  me  that 
the  reports,  with  such  deficiencies  as  they  have,  may  be 
admitted,  but  as  to  the  veracity  of  the  statements  made  to 
customers  and  so  forth  it  would  have  no  standing.  Merely 
from  the  standpoint  of  regular  business  relationships,  if 
this  witness  gets  reports  he  may  furnish  such  reports  in  the 
record,  or  testify  to  the  content  of  the  reports.  - 
•  ••••• 

The  Presiding  Officer:  May  I  make  myself  clear? 

The  statements  attributed  to  some  third  parties 
are  not  proper,  but  the  reports  to  this  agent  or  to 
this  witness,  showing  the  conditions,  might  be  proper 
for  such  [525]  weight  as  they  might  be  given  later. 
As  to  the  weight  of  the  evidence,  that  is  a  matter 
to  be  determined  later. 

•  ••••• 

Q.  What  means  of  access  does  Commercial  Cable  Com¬ 
pany  have  to  telegraph  users  in  and  outside  of  Botterdam? 


Chauncey  B.  McPherson,  for  Intervenor — Direct, 

A.  Apart  from  messenger  delivery  and  pick-up  in  Rot¬ 
terdam,  messages  are  filed  and  delivered  by  telephone  or 
telex,  which  is  The  Netherlands  counterpart  of  the  AT&T 
teletypewriter  service  in  this  country. 

-•  -  »  .  ,i*  , 

Mr.  Margraf:  Did  the  witness  say  those  means 
are  outside  Rotterdam? 

Mr.  Gibbons :  Will  you  repeat  that?  I  didn’t  get 
that 

The  Witness :  Apart  from  the  message  delivery 
and  pick-up  in  Rotterdam,  messages  are  filed  and 
delivered  by  telephone  or  telex. 

Mr.  Wendt:  In  Rotterdam? 

The  Witness:  In  other  words,  in  Rotterdam  we 
have  the  messenger  service  for  both  delivery  and 
pick-up,  and  telephone,  and  the  ordinary  means  of 
collection  and  delivery. 

I  •  v*  ■ 

By  Mr.  Gibbons: 

Q.  With  respect  to  points  outside  of  Rotterdam,  what 
facilities  are  available?  A.  Telephone  and  telex  is  avail¬ 
able.  Other  traffic  is  turned  over  to  us  by  the  Government 
Service. 

[526]  Q.  And  delivered  by  the  Government  too?  A. 
And  delivered. 

Q.  But  you  also  have  telex  available —  A.  That  is  true. 

Q.  — to  customers  outside  of  Rotterdam?  A.  And  tele¬ 
phone.  ’  " 

Q.  Are  there  any  regulations  governing  the  use  of 
telephone  or  telex  connections  between  the  Cable  Company 
and  customers?  A.  Before  the  war,  and  since  the  resump¬ 
tion  of  service  after  the  war,  Commercial  Cable  Company 
— and  I  believe  the  same  rule  applies  to  Western  Union  as 
well  as  the  Government  telegraph  service— is  permitted  to 
offer  to  local  customers — and  in  our  case  this  means  Rot¬ 
terdam — who  file  traffic  to  the  value  of  not  less  than  2500 
florins  yearly,  a  direct  telephone  connection  to  be  paid  for 
by  the  company. 
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In  the  case  of  customers  ontside  the  cities  where  the 
cable  companies  and  Holland  radio  have  offices,  refund  of 
one-half  the  telex  rental  is  permissible  to  customers  who 
file  5,000  florins  worth  of  traffic  yearly,  and  refund  of  the 
foil  amount  of  the  telex  rental  is  permissible  to  customers 
who  file  10,000  or  more  florins  worth  of  traffic. 

...The  effect  of  this  arrangement  is  to  influence  many 
customers  with  moderate  files  to  file  all  of  their  traffic  [527] 
via  Hollandradio,  in  order  to  qualify  for  the  maximum 
refund,  instead  of  splitting  their  traffic,  as  was  the  case  for 
some  years,  before  the  war,  by  giving  the  cable  company 
the  traffic  destined  to  America  and  Hollandradio  the  traffic 
for  other  destinations,  since  the  telegraph  users  cannot 
patronize  the  cable  company  for  telegraph  service  from 
The  Netherlands  to  countries  other  than  America  and 
beyond,  whereas  Hollandradio  is  unrestricted  as  to  destina¬ 
tion  and  can  accept  the  customer’s  traffic  for  all  points, 
including  countries  in  Europe  and  the  Dutch  colonies. 

....  Hr.  Margraf :  Mr.  Commissioner,  I  object  to  the 

1 , ,  first  statement  as  to  the  effect  of  these  arrangements. 

The  Presiding  Officer:  In  the  latter  part  of  the 
answer  there  f 

Mr.  Margraf:  Yes. 

The  Presiding  Officer:  Where  it  refers  to  the 
,  Butch  Communications  System  being  able  to  accept 
,  messages  for  all  parts  of  Europe. 

Mr.  Margraf:  If  I  may,  I  would  like  to  have  the 
•».  answer  read  back  and  I  can  specify  the  portion. 

•.The  Presiding  Officers:  All  right. 

(The  answer  was  read  as  follows) : 

1  ,  ,  T  * 

“The  effect  of  this  arrangement  is  to  influence 
-  many  customers  with  moderate  files  to  file  all  of 
their  [528]  traffic  via  Hollandradio,  in  order  to 
qualify  for  the  maximum  refund,  instead  of  split¬ 
ting  their  traffic,  as  was  the  case  for  some  years 
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t 

before  the  war,  by  giving  the  cable  company  the 
traffic  destined  to  America  and  Hollandradio  the 
traffic  for  other  destinations,  since  the  telegraph 
users  cannot  patronize  the  cable  company  for  tele¬ 
graph  service  from  The  Netherlands  to  countries 
other  than  America  and  beyond,  whereas  Holland¬ 
radio  is  unrestricted  as  to  destination  and  can  accept 
the  customer’s  traffic  for  all  points,  including  conn- 
tries  in  Europe  and  the  Hutch  colonies.” 

Mr.  Margraf :  I  object  to  all  of  the  portion  that 
was  read  by  the  reporter. 

The  Presiding  Officer:  I  will  overrule  the  objec¬ 
tion.  I  think  that  is  a  proper  interpretation  of  the 
business  relationship  in  Holland  of  Commercial 
Cable  Company. 

[530]  Mr.  Werner:  I  would  tike  to  ask  one  ques¬ 
tion,  Mr.  McPherson.  ' 

Does  Commercial  Cable  provide  any  tie  tine  facili¬ 
ties  or  telex  facilities  in  Rotterdam  itself  with  cus- 

•  *  .  -  t  ...  k  ...  J  .  y 

tomers! 

_  _  *  -,4s  i  v  4  -  L 

The  Witness:  Do  we  have  those  connections t 

i  •  .  •  ■  v  t- 

Mr.  Werner:  Do  you  provide  them! 

The  Witness:  Yes,  we  do. 

Mr.  Werner.  Customer  tie  tines  and  call  boxes. 

The  Witness:  When  you  say  “provide”  do  you 
mean  we  pay  the  cost! 

Mr.  Werner:  Yes.  -  ;  .*/ 

The  Witness:  I  don’t  think  so  but  I  wouldn’t  say 
definitely.  We  do  have  the  connections  but  whether 
we  have  any  on  which  we  pay  the  rental  I  am  not 
sure. 

'  *  M  * 

•  •  •  • 

[531]  Q.  Mr.  McPherson,  under  the  contract  between 
Commercial  Cable  Company  and  The  Netherlands  Govern- 
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ment,  what  traffic  is  Commercial  Cable  Company  permitted 
to  originate  and  transmit  ont  of  Hollandt 
.  I  show  you  exhibit  marked  for  identification  No.  136. 
Between  what  countries?  A.  May  I  read  from  article  1 
of  the  contract,  which  states: 

j  -V  '  •  '  •  * 

“The  company  undertakes  to  operate  a  telegraph 

connection  with  London  in  an  office  which  it  will 

”*  * 

establish  in  Rotterdam.  This  telegraph  connection 
shall  be  used  for  no  other  purpose  than  the  follow¬ 
ing: 

_  ( 

“(a)  The  handling  of  traffic  between  The  Nether- 

..  lands  and  other  countries  beyond  The  Netherlands 
on  the  one  hand  (the  latter  on  condition  that  the 
traffic  is  routed  over  the  offices  of  The  Netherlands 
State  Telegraph)  and  on  the  other  hand  America 
and  other  countries  beyond  America  (the  latter  as 
far  as  it  is  or  will  be  agreed  upon  each  time  for 
every  destination  separately).” 

•  i  •  »  -  -  •  * 

Q.  Does  that  mean  that  the  Commercial  Cable  Company 
is  not  permitted  to  handle  traffic  filed  in  Rotterdam, 
destined  to  London,  for  example?  [532]  A.  Yes,  it  does. 

Q.  In  connection  with  the  telex  arrangements  you 
referred  to,  and  the  various  allowances  of  refunds  for  the 
customers  telex  rental,  depending  upon  the  value  of  his 
business,  do  you  see  any  advantage  to  the  customer  who 
elects  to  send  all  of  his  traffic  over  a  telex  connection  with 
tile  Holland  PTT  instead  of  sending  to  the  Commercial 
Cable  Company  such  traffic  as  Commercial  Cable  Company 
can  handle?  A.  Yes,  because  the  limitation  placed  upon 
the  traffic  which  Commercial  may  handle  restricts  his  filing 
with  Commercial  so  that  he  is  less  apt  to  reach  the  mini¬ 
mum  upon  which  he  receives  the  maximum  refund,  and  he 
is  much  more  apt  to  file  all  of  his  traffic,  both  to  points 
which  can  be  served  by  Commercial  and  to  points  which 
Commercial  can’t  serve,  with  the  government,  in  order  to 
secure  the  maximum  refund. 
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Q.  In  your  opinion,  is  it  possible  for  the  Commercial 
Cable  Company  to  compete  on  equal  terms  with  the  Govern¬ 
ment  Radio  Service  in  Holland?  A.  No,  it  is  not. 

Q.  'Will  yon  state  why?  A.  The  situation  is  difficult 
enough  in  Rotterdam  where  the  government  emphasizes 
the  national  appeal  and  where  telephone  connection  with¬ 
out  charge  is  available  to  [533]  the  radio  center  in 
Amsterdam,  but  it  is  virtually  impossible  at  other  points 
where  we  are  unable  to  make  an  effective  canvass. 

•  ••••• 


[562]  Bertram  B.  Tower  was  called  as  a  witness  for 
and  on  behalf  of  Mackay  Radio  and  Telegraph  Company, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

*  ,  ■  r» 

Direct  examination  by  Mr.  Hartman: 

•  .  .  •  •  • 

Q.  Will  yon  identify  yourself  for  the  record  please?  A. 
My  name  is  Bertram  B.  Tower.  I  am  Comptroller  of  The 
American  Cable  &  Radio  Corporation  and  its  subsidiaries, 
All  America  Cables  and  Radio,  Inc^  The  Commercial 
Cable  Company,  and  Mackay  Radio  and  Telegraph  Com¬ 
pany. 

•  ••••• 

>  m  »l  . 

[563]  Q.  Mr.  Tower,  will  you  please  outline  briefly  the 
general  corporate  and  financial  structure  of  the  American 
Cable  and  Radio  System?  A.  American  Cable  and  Radio 
Corporation  is  a  holding  company  holding  100  per  cent  of 
the  outstanding  capital  stock  of  each  of  All  America  Cables 
and  Radio,  Inc.,  the  Commercial  Cable  Company  and 
Mackay  Radio  and  Telegraph  Company,  and  99.98  per  cent 
of  the  capital  stock  of  Sociedad  Anonima  Radio  Argentina, 
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V. 

commonly  referred  to  as  SABA  or  Badiar,  located  in 
Argentina. 

•  •  •  •  •  •  . 

[570]  Q.  Mr.  Tower,  will  yon  turn  to  exhibit  marked 

for  identification  as  Exhibit  No.  155  and  describe  it,  please  f 

» 

•  •  •  •  •  • 

*  *,  *  ,  » 

£571]  As  indicated,  Mackay  had  an  operating  loss  of 
$14-65,000  for  the  year  1947  even  though  the  operating  rev¬ 
enues  were  the  highest  in  the  Company’s  history.  The 
operating  revenues  increased  $1,010,000  as  compared  with 
the  year  1946;  but,  at  the  same  time,  the  operating 
expenses,  represented  primarily  by  wages  and  material 
costs,  were  increased  $1,065,000. 

Q.  Turning  to  the  next  exhibit,  Mr.  Tower,  marked  for 
identification  as  No.  156,  will  you  describe  that  exhibit 
please?  A.  To  show  a  historical  picture  and  exemplify  the 
growth  of  Mackay  Badio  in  the  twenty  years  in  which  it 
has  been  in  existence,  this  analysis  of  total  operating  rev¬ 
enues  of  the  Company  in  that  period  has  been  prepared. 
I  would  like  to  point  out  particularly  the  four  columns 
marked,  “Direct  Circuit  Countries”,  “Messages”, 
“Words”  and  “Bevenues”.  As  explained  in  the  footnote, 
that  column  marked  “Direct  Circuit  Countries”  shows  the 
number  of  countries  in  each  year  with  which  Mackay  oper¬ 
ated  direct  [572]  circuits  for  at  least  six  months  of  that 
year. 

Looking  at  the  year  1937,  for  example,  Mackay  had 
circuits  to  only  seventeen  countries  and  handled  452,000 
messages  and  a  little  over  9,000,000  words.  This  picture, 
obviously,  did  not  change  to  any  appreciable  extent  over 
the  period  of  the  next  five  years. 

However,  from  1942,  Mackay  was  able  to  establish  many 
additional  radiotelegraph  circuits  so  that  in  the  year  1947 
we  find  that  Mackay  now  operates  directly  with  39  coun¬ 
tries,  has  increased  its  message  volume  in  the  ten-year 
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period  from  452,000  to  2^70,000,  and  its  word  volume  has 
increased  more  than  nine  times  to  a  total  of  87,750,000. 

•  •  •  •  •'  ‘  • 

[585]  Q.  Mr.  Tower,  will  you  please  describe  the  exhibit 
which  has  been  marked  for  identification  as  No.  160T  A. 
We  show  here  a  statement  of  all  international  telegraph 
words  to  and  from  the  United  States  segregated  as  between 
cable  and  radio  telegraph  words  for  the  period  of  1936 
through  the  first  six  months  of  1947.  This  exhibit  sum¬ 
marizes  for  convenient  presentation  the  statistics  which 
have  been  compiled  by  the  Commission  and  the  carriers 
for  the  periods  shown,  and  1  think  the  significance  of  it  is 
that  the  volume  of  telegraph  traffic  as  a  whole,  both  by  cable 
and  by  radio  has  shown  a  tremendous  increase  in  the  period 
covered  from  261  million  words  to  almost  700  million 
between  1936  and  1946.  This  also  shows  the  telegraph 
traffic  handled  by  the  three  principal  cable  carriers,  AH 
America,  Commercial  Cable  and  the  Western  Union  Tele¬ 
graph  Company,  and  separately  for  the  radio  telegraph 
carriers  the  total  wordage  of  Mackay  Radio  and  RGAC 
with  all  others  grouped.  ~  •  •  r 

In  the  ten-year  period,  1936  to  1946,  you  will  note  [586] 
that  All  America  and  Western  Union  have  more  than 
doubled  their  word  volumes;  Commercial  Cable  traffic  is 
approximately  2,000,000  words  greater  in  1946  than  in  1936 
and  has  continued  to  increase  proportionately  in  the  first 
six  months  of  1947.  ... 

I  might  note  here  that  during  the  war  years,  particularly 
in  1943, 1944  and  1945,  Commercial  Cable’s  greatly  increased 
volume  was  due  to  the  very  substantial  government  file 
which  it  handled.  During  the  years  1943  to  1946  Commer¬ 
cial’s  public  volume  increased  from  20,500,000  to  approxi¬ 
mately  36,000,000  words,  but  at  the  same  time  its  govern¬ 
ment  volume  dropped  from  30,000,000  to  9,000,000  words. 

Going  over  to  Mackay  Radio,  there  is  shown  an  increased 
word  volume  from  a  total  of  7,050,000  in  1936  to  74^)00^000 
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words  in  1946 — an  increase  of  over  ten  times  and  a  con- 
tinned  increase  in  the  first  six  months  of  1947  in  which 
period  Mackay  handled  45,500,000  words. 

Incidentally,  I  might  add  here  that,  as  shown  on  the 
previous  exhibit — not  on  the  previous  exhibit  but  on  one 
of  the  previous  exhibits — Mackay ’s  total  wordage  for  1947 
was  87,750,000.  ECAC  volume  in  the  same  period  has 
increased  a  little  over  four  times  from  53,600,000  to 
232,700,000,  and  it  would  appear  that  this  carrier  has  shown 
a  slight  drop  in  volume  in  the  first  six  months  of  1947. 

Going  back  to  Mackay,  it  will  be  noted  again  that  the 
[587J  greatest  increase  occurred  during  the  year  1943,  the 
year  during  which  Mackay  opened  new  circuits  with  some 
of  the  more  important  traffic  countries  of  the  world.  You 
will  see  that  Mackay  increased  from  15  million  in  1942  to 
40  million  in  1943. 

•  •  •  .  •  •  • 

[591]  Q.  Will  you  turn,  now,  from  the  graph  to  the 
exhibit  which  has  been  marked  for  identification  as  Exhibit 
No.  162,  and  indicate  what  this  exhibit  shows?  A.  This 
exhibit  shows,  for  the  same  period  as  previously  described, 
the  breakdown  between  cable  and  radio,  separately  as  to 
outbound  and  inbound. 

It  is  interesting  to  note  that,  looking  at  the  cable  tele¬ 
graph  traffic  throughout  the  period,  except  during  the  war 
years,  the  traffic  outbound  from  the  United  States  has 
exceeded  by  substantial  amounts  the  traffic  inbound; 
whereas,  in  the  radiotelegraph  field,  during  the  entire 
period,  the  traffic  is  predominantly  inbound  to  the  United 
States. 

Q.  What  conclusion  would  you  draw  from  this  compari¬ 
son?  A.  Clearly  the  radio  carriers  enjoy  a  much  more 
[592]  advantageous  position  inbound  than  do  the  cable 
carriers.  This  undoubtedly  is  due  to  the  interest  which 
many  foreign  Governments  have  in  their  own  radio  facili¬ 
ties,  with  no  comparable  interest  in  cable  facilities. 
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As  a  result,  their  very  natural  tendency  is  to  use  their 
own  radio  facilities  from  which  they  obtain  substantial 
revenue  for  all  traffic  within  their  control,  which  in  a  large 
number  of  cases  is  virtually  all  traffic  originating  with  the 
landlines  or  domestic  system  within  those  countries. 

•  •  •  •  •  • 

[597]  Q.  'Will  you  repeat  what  you  just  said  in  answer 
to  my  question  as  to  what  your  explanation  was — what  your 
opinion  is  as  to  the  explanation  for  the  comparatively  rapid 
growth  in  Mackay’s  public  volume,  please,  Mr.  Tower  f 

[598]  A.  I  said  that  undoubtedly  there  are  service  con¬ 
siderations,  but  I  think  that  much  of  the  growth,  referring 
back  to  this  Exhibit  No.  156,  must  be  attributable  to  the 
availability  of  traffic  through  direct  circuit  operation. 

You  will  note  that  Mackay’s  growth  in  respect  to  direct 
circuits  has  been  from  18  countries  served  directly  in  1942 
to  23  in  1943,  26  in  1944,  33  in  1945  and  up  to  39  by  1947. 

I  might  note  here  that  included  in  the  new  countries 
involved  are  such  principal  traffic  points  as  the  United 
Kingdom,  France,  India  and  Germany. 

It  is  certainly  obvious  to  me  that,  with  the  operation  of 
such  new  circuits,  Mackay  has  been  placed  in  a  much  more 
favorable  position  both  as  to  competition  in  the  telegraph 

field  and  in  coverage  to  serve  the  public. 

•  «  .  ! 

•  •  •  •  '  •  # 

[599]  Q.  Mr.  Tower,  before  the  recess  you  were  dis¬ 
cussing  Exhibit  No.  165  and  going  to  refer  to  Exhibit  No.  12 
prepared  by  the  Commission  in  connection  with  that 
Would  you  go  ahead  with  your  statement,  please?  A. 
Yes,  sir.  . 

I  will  refer  to  Exhibit  No.  12  here.  Take  the  year  1946, 
for  example,  on  outbound  traffic.  The  cable  carriers 
handled,  as  you  can  see,  a  little  over  60  per  cent  of  the  [600] 
total  telegraph  traffic  to  The  Netherlands.  That  is,  Com¬ 
mercial  Cable  and  Western  Union,  the  two  of  them  had  it 
together. 
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The  Presiding  Officer:  What  year! 

The  Witness:  That  is  1946. 

The  Presiding  Officer:  Proceed. 

A.  (Continuing)  The  radiotelegraph  carriers  handled  the 
balance  of  some  39  per  cent. 

On  the  other  hand,  the  situation  was  completely  reversed, 
going  right  down  below  with  respect  to  the  inbound  traffic, 
with  the  cables  handling  only  39.7  per  cent  of  the  inbound 
traffic,  and  the  radio  handling  60.3  per  cent 

This  contrast  is  evident  through  the  entire  period  and 
indicates  clearly  the  preference  of  the  Dutch  Administra¬ 
tion  for  handling  available  traffic  over  its  own  national 
facilities. 

By  Mr.  Hartman: 

Q.  Mr.  Tower,  I  note  that,  on  these  exhibits,  although 
Mackay,  over  the  period  of  years,  handled  very  little  traffic 
for  The  Netherlands,  in  the  year  1941  it  did  handle  approxi¬ 
mately  17  per  cent  of  the  traffic  to  The  Netherlands,  and 
80.5  per  cent  of  the  traffic  from  The  Netherlands. 

Do  you  know  the  reason  for  this  apparently  abnormal 
(601]  condition  that  year?  A.  It  is  my  understanding  that, 
when  The  Netherlands  was  occupied  by  Germany,  prior  to 
our  entry  into  the  war,  the  Germans’  routing  of  this  traffic 
to  and  from  The  Netherlands  was  via  Vienna,  Austria,  for 
some  traffic  distribution  reason  about  which  I  am  not 
familiar. 

Q.  Mackay  at  that  time  was  operating  the  radio  tele¬ 
graph  circuit  between  New  York  and  Vienna?  A.  Yes,  sir. 

Q.  If  you  are  finished  with  that  exhibit,  Mr.  Tower,  will 
you  please  turn  to  Exhibit  marked  for  identification  as 
No.  166,  showing  similar  information  for  Portugal? 
A  This  exhibit  again  shows  the  advantageous  position 
of  radio  on  inbound  traffic,  here  again  with  respect  to 
Portugal 
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Here  again  I  would  like  to  refer  to  the  FCC  Exhibit 
No.  16,  which  has  compiled  in  columnar  form  the  same 
information  I  have  included  in  Exhibit  166. 

Yon  will  note  that,  with  the  exception  of  the  years  1941, 
1942,  and  1943,  that  the  inbound  traffic  of  the  radio  telegraph 
carriers  was  in  excess,  percentagewise,  of  the  outbound 
traffic  carried,  with  the  reverse  situation  experienced  by 
the  cable  carriers. 

Q.  With  reference  to  this  exhibit,  Mr.  Tower,  did  you 
hear  Mr.  McPherson’s  testimony  concerning  agreement 
[602]  between  Western  Union  and  Eastern  Telegraph,  and 
the  Portuguese  Badio  Company,  and  testimony  as  to  the 
effect  of  that,  and  also  the  effect  of  the  Portuguese  decree 
on  the  year  1940-1941  and  subsequent  years?  A.  Yes,  sir. 

I  think  it  might  be  better  to  look  at  Exhibit  166  on  that. 

Q.  Yes.  I  intended  to  refer  you  to  166.  I  am  sorry.' 

Would  you  indicate  the  relative  position  of  Commercial 
Cable  Company  in  the  year  1940  and  the  two  years  subse¬ 
quent  thereto? 

At  the  same  time,  it  might  be  well  to  indicate  the  posi¬ 
tion  of  Western  Union  and  RCAC.  A.  Yes,  sir. 

On  inbound  traffic,  the  middle  of  the  page,  Commercial 
Cable,  in  1940,  handled  176,000  words,  Western  Union 
146,000  words,  RCA  953,000  words,  inbound  to  the  United 
States. 

In  1941,  Commercial’s  traffic  had  dropped  to  99,000 
words  inbound,  whereas  Western  Union  had  increased  from 
146,000  words  to  1,945,000. 

RCA’s  dropped  from  953,000  to  582,000.  In  1942,  Com¬ 
mercial’s  traffic  had  dropped  further  to  25,000  words 
inbound  from  Portugal 

[603]  Western  Union  had  decreased  to  1,205,000,  and 
RCA ’8  had  increased  to  656,000. 

Q.  In  the  subsequent  years  since  1943,  the  position  in 
regard  to  cable  and  radio  appears  to  be  what  on  an  inbound 
basis?  A.  Cable  traffic  inbound  from  Portugal  has  shown 
a  steady  decrease  throughout  that  period. 


104 


Bertram  B.  Tower,  for  Intervenor — Direct . 

I  am  looking  now  at  the  column  marked  “All  cable 
carriers” — you  will  note  the  percentage  dropped— whereas 
the  reverse  was  true  with  respect  to  the  inbound  traffic 
by  radio. 

Q.  By  further  comparison,  would  you  indicate  for  the 
record,  on  inbound  traffic  of  all  cable  carriers  for  the  years 
from  1941  to  date!  A.  Yes,  sir. 

In  1941,  the  cable  carriers  handled  77.1  per  cent  of  the 
inbound  traffic  from  Portugal. 

In  1942,  65.3  per  cent;  in  1943,  32.8  per  cent;  1944, 
29  per  cent;  1945,  25.3  per  cent;  1946,  22.2  per  cent,  and 
in  the  first  six  months  of  1947, 19.6  per  cent. 

Q.  And  conversely,  of  course,  would  you  indicate  the 
comparable  growth  in  your  inbound  radio?  A.  Yes,  sir. 
In  the  same  period,  all  radio  carriers,  the  percentage  of 
traffic  handled  inbound  to  the  United  States  was  22.9  per 
cent  in  1941,  34.7  per  cent  in  1942,  [604]  67.2  in  1943, 
71  per  cent  in  1944,  74.7  per  cent  in  1945,  77.8  per  cent  in 
1946,  and  80.4  per  cent  in  the  first  six  months  of  1947. 

Q.  Looking  solely  at  the  RCA  Communications,  Inc. 
column,  Mr.  Tower,  it  would  appear,  would  it  not,  that 
those  figures  you  have  just  read  for  all  radio  carriers  are 
substantially  the  same  as  those  shown  for  RCA  Communi¬ 
cations,  Inc.?  A.  Yes,  sir,  substantially. 

Q.  So  that,  when  we  speak  of  all  radio  carriers,  in 
respect  to  inbound  traffic  from  Portugal,  we  are  substan¬ 
tially  talking  about  RCAC,  are  we  not?  A.  We  are. 

•  ••••• 

[606]  Q.  Will  you  turn  now,  please,  to  the  exhibit  which 
has  been  marked  for  indentification  as  No.  168,  and  describe 
that  exhibit,  please?  A.  This  is  a  comparative  statement  of 
traffic  to  and  from  Portugal  for  the  three  months  of  October, 
November,  and  December  of  1947,  showing  the  breakdown 
of  such  traffic  for  Commercial  Cable  Company,  Mackay 
Radio,  RCAC,  and  Western  Union.  Mackay  Radio  opened 
its  direct  circuit  with  Portugal  on  October  20. 
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Looking  now  at  the  message  statistics  at  the  top  of  the 
page  for  ontboimd  traffic  from  the  United  States  to  Por¬ 
tugal,  you  will  note  that  Mackay’s  traffic  in  relation  to  the 
total  traffic  to  Portugal  had  more  than  tripled  in  the  month 
of  December  as  compared  with  October. 

Percentagewise  Mackay  increased  from  3.8  per  cent 
of  the  total  in  October  to  11.4  per  cent  in  December.  There 
was  only  a  slight  decrease  in  volume  of  traffic  handled  by 
Commerical  Cable  in  that  period. 

RCA  *8  volume  for  the  same  period  dropped  from  5&9 
per  cent  of  the  total  to  54.9  per  cent ;  and,  similarly,  Western 
Union  Cable’s  volume  dropped  from  3L5  per  cent  to  2&9 
per  cent. 

The  AC&R  group  combined  almost  doubled  its  traffic 
volume  to  Portugal  It  will  be  noted  that  there  was  a  [607] 
slight  increase  in  over-all  traffic  to  Portugal,  as  between 
the  two  months. 

With  respect  to  the  inbound  volume,  the  second  group 
of  figures  there,  Mackay’s  increase  is  even  more  pro¬ 
nounced,  increasing  from  a  percentage  of  3.9  per  cent  in 
October  to  22.3  per  cent  in  December. 

Here,  again.  Commercial’s  volume  of  inbound  from 
Portugal  remained  virtually  the  same,  whereas  RCA  traffic 
showed  a  considerable  decrease  percentagewise  from  85.3 
per  cent  to  68.7  per  cent. 

Western  Union  decreased  from  9.2  per  cent  to  7.7  per 
cent.  The  AC&R  System  traffic  increased  more  than  four 
times,  although  there  was  a  slight  decrease  in  the  over-all 
total  volume  inbound  for  Portugal 

Mr.  Werner:  When  was  your  circuit  with  Por¬ 
tugal  opened? 

The  Witness:  October  20. 

By  Mr.  Hartman: 

,*  i 

Q.  So  that,  in  the  period  from  October  to  December,  the 
AC&R  group  improved  its  position  from  5.5  inbound  to 
23.6  inbound;  is  that  correct?  A.  Yes,  sir. 
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Q.  Or  approximately  four  times  its  traffic  volume  as  of 
October?  A.  That  is  right 

"£608}  Q.  That  was,  of  course,  while  the  Mackay  direct 
circuit  was  in  operation?  A.  That  is  right 

Q.  That  is,  it  was  in  operation  throughout  the  month 
of  December,  was  it  not?  A.  That  is  right 

•  •  •  •  •  • 

.  •  * 

£610]  By  Mr.  Hartman: 

Q.  Mr.  Tower,  will  you  go  on  to  exhibit  marked  for 
identification  as  No.  170  and  indicate  what  that  exhibit 
shows?  A.  This  statement  shows  the  relative  telegraphic 
importance  of  The  Netherlands  as  compared,  first  with 
the  general  area  in  which  the  Netherlands  is  located,  and 
secondly,  with  respect  to  the  entire  world,  for  each  of  the 
years  1936  through  1946  and  the  first  six  months  of  1947. 

I  believe  the  different  columns  are  self-explanatory,  but 
I  might  comment  that  the  percentage  shown  in  the  fourth 
column  indicates  the  percentage  of  the  messages  between 
the  United  States  and  The  Netherlands  in  relation  to  the 
limited  area  indicated,  namely  Europe,  Africa,  and  the  Near 
East,  as  grouped  by  the  Commission  in  its  exhibits  con¬ 
tained  in  Senate  Resolution  187. 

We  have  excluded  from  that  area  grouping  the  United 
Kingdom  and  Eire,  since  that  traffic  consistently  consti¬ 
tutes  such  a  high  proportion  of  the  total  United  States 
traffic  that  it  cannot  be  reasonably  compared  with  other 
countries. 

The  fifth  column,  headed  “Relative  Position”  indicates 
the  relative  importance  of  The  Netherlands  with  respect 
to  all  other  countries  in  the  area,  again  excluding  the  United 
£611]  Kingdom  and  Eire. 

For  purposes  of  percentages  and  relative  position  as 
indicated  in  the  seventh  and  eighth  columns,  the  entire 
world  has  been  used  as  the  basis,  including  the  United 
Kingdom  and  Eire. 
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* 

Ton  will  note  that  in  the  three  pre-war  years— 1936, 
1937  and  1938 — The  Netherlands  provided  over  13.5  percent 
of  the  traffic  between  its  area  and  the  United  States,  and 
five  percent  of  the  total  traffic  between  the  United  States 
and  the  rest  of  the  world.  Its  relative  position  in  respect 
to  other  countries  in  its  area  daring  those  three  pre-war 
years  was  third,  and  in  relation  to  the  entire  world,  includ¬ 
ing  the  United  Kingdom  and  Eire,  the  Netherlands  ranked 
fourth.  During  the  war,  of  course,  the  picture  is  obviously 
abnormal.  In  the  first  six  months  of  1947,  traffic  with  The 
Netherlands  constituted  6.5  percent  of  the  total  traffic  in  its 
area  and  2.2  percent  of  the  total  world  traffic.  Similarly, 
its  relative  position,  both  in  relation  to  the  area  and  the 
world,  appears  to  be  less  impressive  than  it  was  in  pre-war. 
The  trend  during  the  period  from  1945  through  the  first 
six  months  of  1947,  however,  indicates  that  the  traffic  with 
the  Netherlands  is  rapidly  moving  toward  its  pre-war  impor¬ 
tance  as  shown  by  its  improving  percentage  and  relative 
position. 

[612]  I  might  note  that  the  opportunity  to  compete 
effectively  for  2J2  per  cent  of  the  entire  world  traffic  is 
involved  in  Mackay’s  application  for  a  direct  circuit  to  The 
Netherlands  and,  unquestionably,  that  percentage  will  con¬ 
tinue  to  increase  substantially,  whether  or  not  it  achieves 
its  normal  pre-war  level  of  five  per  cent. 

£613]  Q.  'Will  you  go  on,  Mr.  Tower,  to  Exhibit  No.  171 
and  discuss  the  similar  table  for  Portugal  pleasef  A.  This 
chart  contains  similar  information  to  that  just  described 
to  reflect  telegraphic  importance  of  Portugal  I  do  not 
believe  the  exhibit  requires  any  detailed  analysis,  but  might 
note  that  in  the  first  six  months  of  1947  Portugal  stood 
thirteenth  in  its  area  and  twenty-ninth  in  its  relative  world 
position. 

Although  the  overall  traffic  volume  is  not  as  great  with 
Portugal  as  the  volume  with  the  Netherlands,  it  is  obvious 
that  any  radiotelegraph  carrier  must  serve  countries  of 
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the  importance  of  Portugal  as  well  as  the  Netherlands  if 
it  can  hope  to  compete  effectively  in  the  telegraph  field  on 
a  world-wide  basis.  ! 
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J616.1  Whereupon  Thompson  EL  Mitchell  called  as  a 
witness  for  and  on  behalf  of  RCA,  having  been  first  duly 

sworn,  was  examined  and  testified  as  follows: 

**  »  4 

Direct  examination: 

t  *  * .  >.^j  • 


£619]  By  Mr.  Margraf: 


;  <  Q.  What  is  your  position  with  BCA  Communications, 
Inc?  A.  Executive  vice  president  in  charge  of  operations. 

*■  Q.  How  long  have  yon  held  that  position?  A.  Since 
-  July  24, 1944.  >  - 

Q.  How  long  have  yon  been  engaged  in  communications 
work?  A.  I  received  my  basic  training  in  communications 
.  engineering  from  the  United  States  Naval  Academy,  from 
.  [620]  which  I  was  graduated  in  1925. 

I  resigned  from  the  Navy  in  1927,  and,  during  that  year, 
I  went  with  the  engineering  department  of  Badio  Corpo¬ 
ration  of  America.  "  ’* 


’■  I  have  been  with  BCA  ever  since,  except  for  the  period 
'  a  !  between  early  1942  and  July  24, 1944,  when  I  was  on  leave 
of  absence  for  military  duty. 

>  ‘  While  in  the  army  I  was  in  charge  of  operational  engi¬ 
neering,  Army  Communications  Service,  under  General 
Stoner. 

”  y  t 

•  ->>  ”•  ’  '  '  • 

•  •  •  •  •  • 

.  J  •  •  ■  ' .  •  1  , ,  ‘  *  ,  *  *  * 

[625]  Q.  Now,  Mr.  Mitchell,  what  effect  did  the 
entrance  of  BCA  into  the  international  radiotelegraph  field 
have  upon  rates  on  transoceanic  service?— I  will  have  to 


r  -r  *  *  •  .  -r.  .1  -r  -  •  V*  v.  s  ..  — r.  -  >.:”’**»%  <i.V‘^V-  ■»  ■  h  f  <*’  ■  7*. -*-  V 

-  1.  **•-*- '*^%;  ,  *•  *t  » i  •  J.>  —  ,*■*  ,v*  xf  It  'v^-^V/  ♦.  i  'r  .'*"■;  -f  " 

*  k  *  •  .  w1,  \  £*  '  f>  j^.  ^  ♦-  1  S'  *f  '•  ,  —  v1  V'«  * •  , 1 1“".  .  k  */*  '.  .w**  k  r»V  .  1  -  *  .*  ¥  ’"'  '**►'  *i  >  '•  “  *•/ .'  J .  -  l,  ,«*  ,  ■ 

Y  *•  1  •  ■>'**  ’  »  *  ^  *J  ,i  A  I  t  I  «•  ,  »"*i  *  t  ,  ",  **j  .  K  *  "  v,’,**  '  %►.%*!*,  f  "*,  «  'V*  ,'*<*■  <<  ,  *  .*  %  .{A  ' 

*  ♦•  *i  -  *  ,  s  - .  * 1  •  -, ,  ..  <  j  **  ,  •-•;#'  *- v  •  -  *  *,sv . .  *v  ^  "/•'*. 

•  .-t  *  ’  *  .  '  H  r  -JV’*  -  *  V‘  *  ■+.+  **  ■■  •*  N*  ..*'  #  '  P  vj  ■  A  • 

,  ’.V  A  .,  VV  •<  r  "  *  *  V  ,  .  *  *  ♦*■*!  »  *•/  *  i  ^ 


Thompson  E.  Mitchell,  for  Appellant— Direct. 


say  there:  the  Badio  Corporation  of  America.  -  A.  The 
immediate  effect  was  reduction  in  rates.  When  the  Badio 
Corporation  of  America  began  its  radiotelegraph  oper¬ 
ations  there  had  been  no  reduction  in  Atlantic  cable  rates 
for  over  30  years. ;  ■  ^  :  /.  .,{ 

.  The  Badio  Corporation  of  America  circuit  to  France 
was  opened  at  the  rate  of  20  cents  a  word,  as  against,  a 
cable  rate  of  25  cents.  ,  ?.*  >T  .  .  u. 

The  opening  Badio  Corporation  of  America  rate  to 
Great  Britain  was  17  cents,  as  against  a  cable  rate  of  25 
cents.  *  './•  *  ^  _ 

.  "  .To  Norway,  it  was  24  cents  as  against  a  cable  rate  of  35 
cents.  .  '  ■<•■  1  ■  *  v'  ^  ■» . ,  j ^  1 

;  In  1921,  Badio  Corporation  of  America  reduced,  its  rate 
to  Germany  to  25  cents  a  word,  as  against  a  cable  rate  of 
36  cents.  ..  *  .  .  :zi'-  *  -  .r:..  -  J 

The  Poland  circuit  was  opened  at  a  rate  of  25  cents, 
compared  with  a  32-cent  cable  rate,  v  ...  , ...  :  /•  .  /  x 
As  Badio  Corporation  of  America  opened  other  circuits 
[626J  to  Europe  and  elsewhere,  rates  were  established 
equal  to  or  below  the  prevailing  cable  rates,  r:  . ! 

.  Q.  Were  the  early  rate  reductions  made  >by  the  Badio 
Corporation  of  America  without  the  existence  of  competi¬ 
tion  from  direct  circuits  by  other  radiotelegraph  carriers  t 
A.  Yes,  sir.  At  that  time  there  were  no  other  radiotele¬ 
graph  carriers  in  existence  providing  service  to  European 
points.  ,  .r:  ■  V  , 

<  The  record  will  show  that  many  rate  reductions  were 
made  by  the  Badio  Corporation  of  America  during  the  20fe 

when  there  was  no  competition  by  other  radiotelegraph 

»  *  _  •  »  »■  ,  *  **  ’■« 

earners.  * ^  <•  •» » 

These  reductions  occurred  when  the  carriers  were  rela¬ 
tively  unrestricted  as  to  the  rate  they  would  charge./  •:  '  •"  " 
Q.  Did  the  rate  reductions  reflect  the  existence  of  com¬ 
petition  between  the  Badio  Corporation  of  America  and 
the  cable  companies?  A.  Yes,  sir.  At  that  time,  just  as 
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’«  V  y  r  '  »•»  '“  .  J  ♦•►'pi  *,  1 

.  «  ‘  *  1  t  *♦-  »  ■  •  » 

;;  Mr.  Werner:  Did  yon  mention  the  year  that  . 
these  negotiations  took  place?  X-  ;  - Zr-J'^r 

The  Witness:  It  is  my  recollection  that  the  nego-  » 
tiations  took  place  in  1945  or  1946.  w  ~  .  -  ;  - . 


-  ,  -r  .  «  •  -  ’■  •  t  4.  »  «■  »  r 

By  Mr.  Margraf:  -  ,  ;;  •;••;  ....  .  ; 

1  *  ,  ,  ■  *  ’  y 

Q.  Was  the  circuit  ever  operated  commercially  on  a 
printer  basis?  A.  Yes,  sir.  Printer  operation  between 
New  York  and  Lisbon  was  started  on  July  30,  1947,  and 
continued  untS^about  the  time  the  Mackay  circuit  was 
authorized.  RCA  was  then  asked  by  Portugal  to  revert  to 
the  old-fashioned  morse  operation.  *  “  *  C\  -  *  V 

r"  Our  argument  was  to  no  avail,  although  the  Portuguese 
expressed  a  desire  to  retain  the  printer  equipment  with 
the  intention  ultimately  of  using  H  again.  «  ’r-v  /%. 

Q.  Did  you  later  learn  the  reason  for  Portugal's  [629] 
reversion  to  the  morse  method?  A.  Yes,  sir,'  When  I 
visited  the  Portuguese  company  on  November  11, 1947,  one 
of  my  primary  objectives  was  to  persuade  the  Portuguese 
management  again  to  resume  the  more  modern  and  efficient 
form  of  operation.  ^  .  \ 

I  was  unable  to  accomplish  this  objective,  because  I 
found  the  Portuguese  using  the  same  transmission,  recep¬ 
tion,  and  terminal  equipment  for  their  operations,  both  with 
RCA  and  the  Mackay  Company,  and  because  the  Mackay 
Company  did  not  have  equipment  which  would  cooperate 
with  that  in  Lisbon,  it  was  necessary  for  Lisbon  to  work 
both  circuits  by  the  old-fashioned  morse  method  which  both 
of  its  correspondents  were  equipped  to  employ.  ^ 

Q.  Have  you  any  indication  whether  Portugal  will 
resume  operation  with  printer  equipment?  A.  Yes.  The 
Portuguese  officials  expressed  to  me  unqualified  preference 
for  the  radioteletypewriter  form  of  operation,  and  cited  to 
me  the  fact  that  they  had  already  placed  on  order,  with 
vendors  in  the  United  States,  not  only  a  considerable  addi¬ 
tional  quantity  of  printer  equipment,  but  also  frequency 
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shift  key  era  and  other  station  apparatus  designed  to 

improve  the  quality  of  the  fundamental  circuit 

V  -It  was  admitted  by  them,  however,  that  even  with  this 

additional  equipment  they  would  be  unable  to  operate  by 

[630]  the  printer  method  with  us  if  they  were  going  to  be 

required  to  operate  with  Mackay  on  a  Morse  basis. 

-  Q.  What  is  the  status  of  the  printer  equipment  to  the 
Portuguese?  A.  It  was  shipped  several  weeks  ago  and 
should  be  in  the  process  of  installation  now.  :v 

:  Q.  Do  you  anticipate  that  the  printer  equipment  will  be 
placed  in  operation  as  soon  as  possible  after  it  is  installed 
in  Portugal.  A.  I  hope  that  that  will  be  done.  However, 
if  Mackay  should  be  permitted  to  operate  a  direct  circuit  to 
Portugal,  I  am  afraid  that  it  will  not  be  possible  for  RCA 
to  operate  on  a  printer  basis  with  Portugal, 
r;.  Portugal  undoubtedly  would  want  to  use  the  same 
equipment  to  operate  with  both  RCA  and  Mackay,  so  it 
would  be  necessary  for  us  to  use  morse  equipment 

**  I-  •. _  ^  - 

v'Mr*  Werner:  May  I  interpose  a  question  there? 
1  •  Why  couldn’t  Portuguese  Administration  oper¬ 
ate  with  both  you  and  Mackay  on  printer  equipment? 
-  "  vThe  Witness:  They  can  if  Mackay  is  equipped 
v  -  to  operate  with  printer  equipment  At  the  time  I 

-  ■ \  was  there  I  was  told  they  were  not 


t  .  *•  (*♦ 

*  +*  +*  . 


By  Mr.  Margraf: 

I  Q.  Will  you  explain  your  last  answer  to  my  last  ques¬ 
tion?  Why  do  you  believe  that  is  so?  [631]  A.  Because 
they  propose  to  use  the  same  transmission  and  reception 
facilities  to  operate  with  us  both.  This  would,  of  course, 
degrade  the  service,  but  the  only  alternative  would  be  com¬ 
plete  duplication  of  facilities,  and  this  would  be  too 
expensive  for  them. 

'Jv!  Q.  What  classes  of  service  are  available  to  RCA  for 
traffic  with  Portugal?  A.  Telegraph,  program  transmis¬ 
sion  service,  and  unilateral  press. 
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Q.  Has  BCA  bad  any  discussion  'with  Portugal  for 
institation  of  other  classes  of  service!  A.  Yes,  sir.  When, 
as,  and  if  the  printer  operation  is  permanently  established 
between  Portugal  and  the  United  States  it  will  be  possible 
to  inaugurate  volume  press  service  and  conference  service. 

Furthermore,  it  is  contemplated  that  radiophoto  ser¬ 
vice  will  be  inaugurated  after  technical  standards  have 
been  established  at  the  international  conferences  now  in 
progress  in  Europe.  .u  ^ 

:  We  have  contemplated  establishment  of  radiophoto  ser¬ 
vice  with  Portugal  for  several  years.  Very  satisfactory 
tests  were  conducted  with  them  during  the  latter  part  of 

1946.’'r  * .  ■  *«■»<• 

_  * 

-  While  we  do  not  anticipate  a  great  volume  of  traffic,  the 

service,  nevertheless,  will  be  available  to  the  public; 

-  ■  »  *  ♦  *  *•  • 


[633]  Q.  When  did  BCA  inaugurate  direct  radiotele¬ 
graph  service  with  The  Netherlands!  A.  Direct  radiotele¬ 
graph  service  was  inaugurated  by  Badio  Corporation  of 
America  in  New  York  and  the  Postal  Telecommunications 
services  of  The  Netherlands  Government  on  November  1, 
1926,  or  22  years  ago.  Except  for  the  enforced  cessation  of 
operations  during  the  three  war  years,  it  has  continued 

■  ■*  '  '  »  •  O  ♦  v  .  *  t  f  V  ^  .  ,  .  *  '  V  *  •  ~  ■  •  •  «  *  *  ■ 

ever  since.  .  ^  .  « 

Q.  Will  you  discuss  the  method  of  transmission  which 
was  used  at  first  and  the  steps  which  were  taken  later  to 
improve  the  service!  A.  This  circuit  initially  utilized  the 
costly  long-wave  method  of  transmission  and  reception 
which  was  the  accepted  medium  of  transmission  over  such 

"■  •»  •  #«!_  a  *1  ..  .  ‘  '  *  .  A  I  „  A  y  +  V,  *  r  %  '■  . 

circuits  m  that  day.  .  %  , . 

Morse  code  was  used  exclusively,  and  while  the  anto- 
matic  mode  of  transmission  was  employed,  reception  con- 
sisted  of  a  combination  of  aural  and  tape  transcription. 
Prior  to  the  inauguration  of  this  service,  Holland’s  radio 
activities  had  been  primarily  in  the  marine  field.  .Because 
of  this,  BCA  arranged  for  a  representative  of  The  Nether- 
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lands  Government  to  visit  the  United  States  and  to  observe 
its  methods,  practices,  and  procedures. 

[634]  Upon  the  return  of  this  representative,  the  BOA 
methods  and  practices  were  adopted,  with  a  resultant  great 
improvement  in  operating  conditions. 

~ :  ..Traffic  began  to  flow  freely  with  a  minimum  of  delay. 
During  this  period  of  long-wave  operation,  BOA  was  busy 
pioneering  in  the  field  of  short-wave  transmission,  and  as 
quickly  as  the  new  facilities  and  techniques  had  been  reason¬ 
ably  developed,  this  form  of  operation  was  introduced  in 
the  Holland  circuit.  ■  ■  * 

.o  The  public  acceptance  of  this  service  indicated  the  desir¬ 
ability  of  increased  circuit  capacity,  and  on  December  16, 
1937,  about  11  year  ago,  multiplex  tests  were  commenced 
between  New  York  and  Amsterdam.  These  tests  employed 
equipment  which  had  been  developed  in  the  BCA  labor¬ 
atories.  ' 

V  After  demonstration  of  the  satisfactory  operation  of 
the  multiplex  equipment,  traffic  was  handled  over  this 
equipment  commencing  January  11,  1938,  about  ten  years 

'  . . .  t  ,  r  »  *-  >  *''*  •«  :  • 

ago- 

r.  This  method  of  operation  continued  until  The  Nether¬ 
lands  was  overrun  by  the  Nazis  in  the  spring  of  1940. 
During  the  ensning  war  years,  our  cooperation  with  the 
Dutch  was  necessarily  limited  to  those  of  their  colonies 
which,  had  not  been  invaded,  and  to  such  of  their  repre¬ 
sentatives  as  were  in  exile  in  England  or  in  The  Nether¬ 
lands  [635]  Embassy  in  Washington. 

Q.  Will  you  describe  the  steps  which  were  taken  by  BCA 
to  restore  radiotelegraph  service  to  The  Netherlands,  as 
the  war  drew  to  a  close?  A.  Foreseeing  the  early  liberation 
of  the  Lowlands  we  addressed  a  letter  on  September  6, 1944, 
to  the  Board  of  War  Communications,  advising  them  of  our 
readiness  and  desire  to  resume  operation  with  our  former 
correspondents,  and  requesting  authority  of  the  Board  to 
enter  into  the  necessary  negotiations  to  accomplish  this. 
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•  The  Board  of  War  Communications,  by  its  letter  of 
September  18, 1944,  granted  this  authority,  with  the  under¬ 
standing  that  the  Board  was  not  at  that  time  deciding  that 
such  service  was  yet  desirable. 

We  promptly  commenced  our  negotiations,  however,  and 
on  September  20, 1  sent  a  message  to  Mr.  H.  Van  der  Veen 
of  The  Netherlands  Ministry  of  Colonies,  then  situated  at 
Mexborough  House,  17  Berkeley  Street,  London,  the  perti¬ 
nent  portion  of  which  follows: 

...  *  .  , 

“We  have  now  been  authorized  by  our  govern¬ 
ment  to  open  negotiations  looking  to  the  eventual 
re-establishment  of  New  York-Netherlands  direct 
radio  circuit  whenever  it  may  become  practicable. 
We  shall,  of  course,  be  most  happy  to  resume  the 
cordial  and  cooperative  relations  which  existed 
between  [636]  BCA  Communications  and  The 
"  Netherlands  Administration  for  so  many  years  and 
-  to  do  everything  in  our  power  to  assure  a  direct  oom- 
^  nranieations  circuit  between  New  York  and  The 
*  Netherlands,  even  more  efficient  than  before.  Our 
V'  authorization  to  negotiate  does  not  mean  that  we 
have  been  licensed  by  the  FCC  to  communicate  with 
The  Netherlands,  nor  does  it  mean  that  the  question 
as  to  the  desirability  of  a  circuit  has  been  determined 
by  the  relevant  authority.” 


A.  (continuing)  On  September  28,  1944,  we  received, 
through  The  Netherlands  Embassy  in  Washington,  a  tele¬ 
gram  from  The  Netherlands  Minister  of  Home  Affairs,  the 

pertinent  part  of  which  follows: 

,  ,  •  <  •  —  . 

“The  Netherlands  Government  is  anxious,  in  view 
of  many  years  of  cordial  relations,  to  cooperate  in 
re-establishing  the  direct  communications  circuit 
between  The  Netherlands-United  States,  based  on 
pre-war  agreement  with  BCA  Communications,  as 
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~  t  £637]  soon  as  conditions  permit  I  will  advise  yon 
- . when  suitable  time  arrives  for  resumptions.” 

•'7i  *  ’  * 

'  Subsequently,  The  Netherlands  Government  authorities 
on  November  6,  1944,  advised  that  The  Netherlands  Min¬ 
ister  for  General  Affairs  “has  applied  for  commission  and 
frequency  assignments  for  resuming  service.” 

. ;  nit  was  our  understanding  that  this  request  was  then 
pending  before  the  Allied  Military  Authorities,  and  that 
resumption  of  the  direct  service  would  be  through  tempo¬ 
rary  radio  stations  located  in  the  then  liberated  portion  of 
The  Netherlands. 

This  information  was  communicated  by  letter  on  Decem¬ 
ber  10, 1944,  to  the  Board  of  War  Communications. 

7  j,  .  • 

By  Mr.  Margraf:  -* 

Q.  What  did  RCA  do  to  help  the  Dutch  obtain  equip¬ 
ment  for  restoration  of  the  service!  A  At  this  stage  of 
the  war  RCA  Communications  was  operating  several  tem¬ 
porary  stations  in  Europe  at  the  request  of  the  United 
States  military  authorities.  The  European  manager  of 
RCA,  Mr.  Thomas  D.  Meola,  a  competent  engineer,  who  had 
general  supervision  over  all  of  the  Company’s  activities  in 
Europe,  was  instructed  to  proceed  to  the  liberated  portion 
of  The  Netherlands,  if  possible,  and  to  obtain  from  the 
Dutch  authorities  information  as  to  what  they  needed  in 
the  way  of  technical  and  material  [638]  assistance. 

Early  in  February,  1945,  through  the  cooperation  of 
the  Public  Relations  Division,  and  with  the  approval  of  the 
Supreme  Headquarters,  Allied  Expeditionary  Forces,  Mr. 
Meola  succeeded  in  obtaining  aerial  transportation  to  the 
vicinity  of  Eindhoven,  Holland,  where  he  established  con¬ 
tact  with'  the  then  telecommunications  director  of  The 
Netherlands  Mr.  Van  der  Linder  and  several  members  of* 
his  staff  who  were  directly  concerned  with  re-establishment 
of  external  communications  from  that  country.  ' 


tjt 


nr 


patched  by  BCA  to  Gentel,  Eindhoven:  ....  ,  .  r 

“Anticipating  eventual  traffic  vohnne  similar  to 
pre-war  load,  we  are  somewhat  disturbed  at  the 
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*•  >-*•  ,  *  .  *  # 

understanding  that  yon  are  rather  handicapped  as 

_  to  high  speed  terminal  apparatus.  4 

.  z</  “We  have,  at  our  Paris  office,  latest  modernized 
:  >  printer  terminal,  complete  for  immediate  installa¬ 
tion,  and  with  concurrence  of  military  authorities 
[640]  would  be  glad  to  permit  installation  at  your 
end,  if  that  would  assist. 

“Have  no  doubt  as  to  its  effective  operation  over 
existing  New  York-HoHand  circuit  Kindly  confer 

with  military  authorities  and  advise.” 

••  .  . . •  >  .  ^  *  *  -  • 

On  March  21, 1945,  we  received  a  message  from  Gentel, 

Eindhoven,  containing  the  following: 

.  v  * 

...  “Be  your  A-3.  Kindly  accept  your  offer  for 
terminal  apparatus.  Will  connect  with  military 
authorities  for  transport  from  Paris  to  Eindhoven. 

“Signed,  Director  General,  PTT,  in  the  Nether¬ 
lands.” 

On  March  27, 1945,  we  instructed  our  manager  in  Paris, 
Mr.  W.  Y.  Moore,  to  see  that  the  desperately-needed  equip¬ 
ment  was  transported  to  Holland,  and,  on  April  6,  we  were 
telegraphically  advised  by  him  that  transportation  had  been 
arranged,  and  that  he  personally  would  accompany  the 
shipment. 

Accordingly,  the  equipment  was  sent  to  Holland  and  was 
installed.  !  ,  ; 

I  shall  not  burden  the  record  with  the  details  of  the 
personal  and  material  assistance  which  was  given  there¬ 
after.  •' 

:  Suffice  it  to  say  that  there  was  much  of  both,  and  some 
of  it  was  accomplished  at  considerable  personal  risk  [641] 
on  the  part  of  the  individuals  concerned.  V 

Q.  When  was  the  service  with  the  Netherlands  finally 
restored  f  A.  Morse  operations  were  resumed  on  March  5, 
1945.  On  May  30,  1945,  printer  tests  were  started,  and 
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shortly  thereafter  regular  printer  operation  again  am a 
established.  '  .  <  V>; 

i  * 

Q.  Have  there  been  any  recent  developments  in  the 
method  of  transmission  used  in  The  Netherlands!  A.  Yes, 
sir.  RCA  last  year  began  operation  in  each  direction  of  its 
circuit  with  The  Netherlands,  with  a  new  development 
known  as  T.  O.  hL,  which  stands  for  “telex  on  nmltxplfix”. 

In  the  detecting  and  correcting  of  errors,  this  method 
is  an  improvement,  even  on  the  conventional  sevenmmt 
error-detecting  system.  y 

Q.  Before  you  describe  the  operation  of  T.  O.  M.— orwe 
will  refer  to  this  as  TOM,  for  brevity’s  sake — will  yon 
explain  the  conventional  seven-unit  system!  A.  The  seven- 
unit  system  was  developed  by  RCA  as  a  means  for  detect¬ 
ing  errors  that  occurred  due  to  causes  such  as  fading,  static, 
interfering  signals,  and  other  disturbances. 

Such  errors  may  occur  in  any  method  of  transmission, 
whether  printer  or  Morse. 

[642]  When  such  a  failure  occurs  on  a  morse  or  a  five- 
unit  printer  circuit,  an  incorrect  letter  may  be  recorded  at 

the  receiving  end.  r  -  . 

-  *  When  such  failure  occurs  on  a  conventional  seven-unit 
circuit,  however,  an  appropriate  symbol  is  printed  and  a 
bell  is  rung.  .  •  \  1 

The  operator  at  the  receiving  end  is  thus  informed  of 
the  existence  of  an  error.  When  this  happens,  the  operator 
immediately  dials  for  a  rerun  or  a  pull-back  on  the  tape- 
stop  unit  which  is  a  part  of  the  seven-unit  equipment,  and 
r which  permits  the  request  to  be  forwarded  to  the  foreign 
terminal  without  interrupting  regular  outbound  message 
traffic.  i  "  i  t  : 

The  correction  is  then  made  by  the  sending  operator 
repeating  the  previously  garbled  character. 

Q.  Now,  will  you  explain  how  TOM  improves  upon  the 
conventional  seven-unit  system!  A.  In  effect,  TOM  causes 
correction  of  a  mutilated  signal  to  be  made  automatically 


Thompson  H.  MitcheU ,  for  Appellant — Direct . 

instead  of  by  the  work  of  the  receiving  and  sending  oper¬ 
ators. 

In  the  conventional  seven-unit  operation,  errors  are 
merely  detected  and  called  to  the  attention  of  the  operator. 
Correction  is  made  by  the  request  of  the  receiving  operator 
for  repetition  of  the  signal,  and  by  the  sending  operator 
repeating  the  signal 

[643]  "With  TOM,  the  error  is  detected  and  correction  is 
made  automatically. 

Q.  'Will  you  explain  briefly,  Mr.  MitcheU,  how  this 
system  works?  A.  Briefly,  the  system  involves  the  trans¬ 
mission  of  intelligence  over  the  radio  path  in  both  direc¬ 
tions  keyed  in  the  mutilation— indicating  seven-unit  code. 
The  code  arrangement  is  such  that  every  translatable  char¬ 
acter  is  represented  by  a  combination  of  three  marking  and 
four  spacing  elements. 

'  Any  signal  distortion  or  mutilation  of  different  aggre¬ 
gate  composition  causes  a  request  for  repetition  antomati- 
caUy  to  be  transmitted  over  the  return  channels  to  the 
originating  equipment. 

The  mutilated  character  is  not  printed,  but  a  repetition 
of  this  character  is  automatically  transmitted,  and  it  is 
printed. 

In  order  to  gain  the  further  advantage  of  tape  relay 
operation,  the  keying  elements,  as  employed  in  the  seven- 
unit  circuit,  are  fed  through  a  converting  medium  from 
five-unit  terminal  equipment. 

Similar  media  effect  a  reciprocal  translation  at  the 
receiving  terminal. 

Q.  Is  the  TOM  system  used  on  any  other  BCA  circuits? 
[644]  A.  No,  but  we  are  investigating  the  desirabiUty 
of  using  TOM  on  those  of  our  circuits  where  transmission 
conditions  are  most  difficult. 

•  •  •  '  •  •  • 

1649]  Q.  Will  you  describe  in  general  terms  the  work 
which  BCA  has  done  to  convert  its  operations  from  morse 
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to  printer?  A.  BCA  has  consistently  led  this  industry  both 
at  home  and  abroad  in  technological  advancement,  operat¬ 
ing  techniques,  service  improvements  and  rate  reductions. 

We  inaugurated  the  first  commercially  operated  radio- 
teletypewriter  hack  in  1932  between  San  Francisco  and 
Honolulu. 

In  the  years  that  followed,  similar  operation  was  insti¬ 
tuted  between  a  number  of  BCA  points  until  at  the  begin¬ 
ning  of  the  war  communications  between  points  under  BCA 
control  were  mostly  by  the  printer  method. 

During  the  war,  BCA,  like  other  commercial  companies, 
contributed  its  know-how,  manpower,  and  equipment  toward 
the  Army  development  of  the  globe-encircling  Army  com¬ 
munications  service. 

>  All  of  us  learned  from  this  experience,  in  which  the 
[650]  advantages  of  printer  operation  and  semi-automatic 
tape  relay  methods  were  demonstrated. 

Immediately  upon  my  return  from  military  duty  late  in 
1944  BCA  set  about  to  accomplish  a  commercial  version 
of  this  fine  system  in  order  that  it  might  achieve  greater 
speed,  accuracy,  and  efficiency  of  operation. 

The  plan  envisioned  standardization  of  operations  on 
a  printer  basis  with  facilities  for  automatic  and  semi-auto¬ 
matic  relay  of  traffic  at  strategically  chosen  points  within 
our  system  and  at  an  additional  station  to  be  built  in 
Tangier. 

This  has  largely  been  accomplished.  Approximately  70 
per  cent  of  our  traffic  out  of  New  York  and  over  80  per 
cent  of  our  traffic  out  of  San  Francisco  now  circulates  via 
printer. 

Q.  Will  you  list  the  BCA  circuits  which  have  been 
printerized?  A.  The  following  circuits  are  now  operated 
by  the  printer  method  in  both  directions  between  San 
Francisco  and  New  York,  and  between  the  United  States 
and  the  following  countries:  Switzerland,  Italy,  Cuba, 
Tangier,  Bussia,  Portugal,  Haiti,  Surinam,  Dominican 
Bepublic,  Colombia,  Mexico,  Sweden,  Brazil,  Germany, 
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Curacao,  Canada,  Argentine,  Australia,  Venezuela,  Hawaii, 
Jugoslavia, — the  Jugoslavia  station  is  operated  intermit¬ 
tently  because  of  lack  of  £651]  sufficient  equipment  in 
Jugoslavia.  However,  it  is  operated  by  the  printer. 

;  England,  France, — and  I  will  list  Portugal,  although  it 
has  temporarily  been  suspended — Spain,  westbound  only 
at  present,  Geneva — that  is,  the  United  Nations  circuit— 
The  Netherlands,  Egypt — and  this  one  again  is  operated 
intermittently  due  to  the  necessity  for  forked  operation 
from  Egypt  with  Mackay  in  New  York — Australia,  Oki¬ 
nawa,  Korea,  Philippine  Islands,  and  China. 

Some  of  the  foregoing  were  installed  in  1945,  but  most 
of  the  installations  were  in  1946. 

Q.  Mr.  Mitchell,  I  think  you  read  Australia  twice.  Bid 
you  mean  Austria  as  one  of  those?  A.  I  meant  Austria,  if 
I  said  Australia. 

Q.  Is  it  a  fact  that  the  circuit  to  Austria  is  printerizedf 
A.  Yes,  sir.  A  substantial  proportion  of  the  essential 
equipment  has  been  delivered  and  installed  in  the  following 
countries  and  printer  operation  is  expected  during  1948. 

Norway,  Chile,  Poland,  Iceland,  Greenland.  It  is 
expected  that  equipment  will  be  provided  and  printer  ser¬ 
vice  may  possibly  commence  during  1948  with  the  follow¬ 
ing  countries:  Panama,  Turkey,  Greece,  Finland,  Siam, 
French  Indo  China,  Japan,  and  Iran. 

£652]  Q.  "Will  you  tell  us  on  what  RCA  circuits  multi¬ 
plexing  is  employed?  A.  The  multiplex  method  is  employed 
between  San  Francisco  and  New  York,  and  between  the 
United  States  and  the  following  countries:  Switzerland, 
Italy,  Tangier,  Argentina,  England,  The  Netherlands, 
Hawaii,  Philippine  Islands,  Australia,  China,  and  France. 

Q.  How  long  has  RCA  used  multiplex?  A.  RCA  com¬ 
pleted  its  original  design  of  the  time  division  multiplex 
equipment  in  1934.  Installations  within  the  system  com¬ 
menced  shortly  thereafter  and  continued  until  the  last 
which  was  installed  in  Tangier  in  1947. 
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Q.  Does  RCA  liave  plans  for  use  of  multiplexingon  cir¬ 
cuits  in  addition  to  those  that  yon  have  named?  A.  Tea. 
There  are  several  heavy  circuits  to  which  we  expect  to 
apply  the  method  when  equipment  becomes  available. 

Q.  On  what  BCA  circuits  is  frequency  shift  keying 
employed?  A.  Frequency  shift  keying  is  now  employed 
between  New  York  and  the  following  points:  Cuba,  Switzer¬ 
land,  England,  Tangier,  Haiti,  Dominican  Republic, 
Sweden,  Argentina,  Brazil,  Puerto  Rico,  San  Francisco, 
The  Netherlands,  Spain,  and  Geneva. 

Frequency  shift  keying  is  likewise  now  employed 
between  [653]  San  Francisco  and  the  following  points: 
Manila,  Hawaii,  China,  Korea  and  Japan. 

Also  frequency  shift  keying  is  employed  from  our  Tan¬ 
gier  station.  In  other  words,  it  is  now  being  employed 
between  all  points  over  which  BCA  has  control,  and  with 
those  of  its  correspondents  who  have  been  able  to  obtain 
and  install  such  equipment 

Q.  Does  RCA  have  plans  to  use  frequency  shift  keying 
on  additional  circuits?  A.  Yes.  Just  as  quickly  as  the 
necessary  equipment  now  in  the  process  of  manufacture 
becomes  available. 

Q.  What  is  the  method  of  reception  used  on  RCA  cir¬ 
cuits?  A.  We  employ  the  method  of  space  diversity  recep¬ 
tion.  - 

Q.  Would  you  describe  in  general  terms  how  space 
diversity  reception  operates,  and  tell  its  advantages  over 
other  methods  of  reception?  A.  Space  diversity  reception 
takes  advantage  of  the  fact  that  fading  of  the  received 
signal  does  not  occur  uniformly  in  fairly  closely  separated 
geographical  locations. 

Q.  Why  does  RCA  use  diversity  reception?  A.  Because, 
in  the  employment  of  short  wave  signals,  fading  occurs 
both  frequently  and  drastically.  When  this  happens,  the 
signal  at  a  given  point  of  reception  drops  to  a  level  where 
it  ceases  to  be  useful.  One  of  the  charac-  [654]  teristics 
of  short  wave  propagation  is  that  at  a  nearby  point  the 
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signal  does  not  necessarily  fade  simultaneously  to  the  same 


,*■  Space  diversity  reception  takes  advantage  of  this  phe¬ 
nomenon  and  combines  the  received  signals  from  three 
points  spaced  approximately  1,000  feet  apart,  providing  a 
resultant  signal  which  is  of  uniform  intensity. 

..The  advantage  of  diversity  reception  therefore  is  to 
make  possible  uninterrupted  reception  of  signals  from  a 
distant  point  for  the  effective  period  of  usefulness  of  the 
particular  frequency.., 

Q.  By  whom  was  diversity  reception  invented  and  by 
whom  was  it  developed!  A.  The  principle  was  first  con¬ 
ceived  by  Dr.  H.  H.  Beveridge,  an  BCA  engineer,  in  the 
1920s.,  ►  »  / 

‘  Dr.  Beveridge  ,  is  now  Vice  President  in  Charge  of 
Research  and  Development  of  RCA  Communications,  Inc. 
The  method  has  been  in  use  by  RCA  ever  since. 

Q.  Mr.  Mitchell,  would  you  describe  very  briefly  the 
types  of  antennas  generally  >  used  by  RCA — receiving 
antennas!  A.  We  use  the  fishbone  antenna  on  the  most 
difficult  circuits.  We  use  rhombic  antennas  quite  extensively 
where  they  are  applicable.  Those  are  the  two  types  of 
antennas  that  we  principally  use.  ,  ;  r 


[6573  Q*  You  have  discussed  the  conversion  from 
morse  to  printer,  Mr.  Mitchell,  would  you  describe,  for  the 
record,  the  method  of  operation  of  the  printer  tape  relay 
system!  [658]  A.  It  is  a  system  by  which  radio  messages 
may  be  relayed  from  one  point  to  another  without  manual 
reprocessing.  Once  the  message  has  been  processed  into 
the  form  of  five-unit  tape,  it  need  not  be  typed  again. 

At  each  receiving  station  along  the  route,  the  receiving 
apparatus  reperforates  the  tape  in  five-unit  code  which  is 
then  fed  into  other  apparatus  for  virtually  instantaneous 
transmission  to  the  next  relay  point. 
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The  advantages  of  such  a  system  in  speed  of  service 
and  economy  of  trained  personnel  are  obvious.  -  Accuracy 
is  also  greatly  improved  because  of  the  elimination  of 
manual  processing,  and  the  human  errors  which  creep  into 
each  such  reprocessing.  v  1 

Q.  Would  you  show,  by  an  example,  the  advantages 
inherent  in  the  printer  tape  relay  system  over  morse  f 
A.  Let  us  consider  a  hypothetical  case  employing  each  of 
the  techniques. For  example,  suppose  a  message  originates 
in  The  Hague  and  is  destined  to  the  State  Department  in 
Washington.  If  the  morse  system  is  used  the  message 
would  receive  the  following  handling:  it  would  be  trans¬ 
mitted  by  hand  from  The  Hague,  received  by  another  oper¬ 
ator  in  Amsterdam,  transmitted  by  another  operator  in 
Amsterdam,  received  by  yet  another  operator  in  New  York, 
transmitted  by  still  another  operator  in  New  York,  received 
by  one  more  operator  in  Washington,  then  delivered  by  a 
messenger  or  [659]  transmitted  by  a  direct  tie  line  into  the 
State  Department,  in  which  case  the  message  would  have 
been  transmitted  by  at  least  four  different  operators,  and 
received  by  at  least  three  different  operators.  *i 

In  other  words,  this  poor  little  message  would  have 
been  subjected  to  at  least  seven  excellent  opportunities  for 
mutilation  through  human  error,  to  say  nothing  of  the  time 

delay  which  inevitably  would  accrue. ' '  “4  y  ’  v‘  ; 

•  \  ..  :  • ;  ,  •  *'*  *  r  .  .  *•'  •  ■'*  •* 

•  •  •  •  •  .  •  . 

A.  (Continuing)  Now,  if  this  same  message  were  handled 
through  the  printer  semi-automatic  tape  relay  system  it 
would  be  hand  processed — that  is,  transmitted  only  once, 
and  that  would  be  at  its  origin  in  The  Hague.  Thereafter 
the  product  of  the  reception  facilities  at  each  of  the  inter¬ 
mediate  points,  namely  a  typed  reperforated  tape,  would 
be  fed  into  the  transmitting  position  at  each  of  these  points 
until  ultimately  the  message  would  appear  in  page  copy , 
form  on  the  machine  in  the  State  Department.  It  would 
have  been  [660]  exposed  to  human  mutilation  only  once. 
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•  '  \  '  t 

.  %  •  A  4  f  ’ 

bound.  On-off  keying  is  being  used  to  Surinam  and  to 
Portugal.  ^ "  V  *  v  . . 

Q.  Does  BOA  have  plans  for  employing  frequency 
shift  keying  entirely  to  these  points?  [663]  A.  Yea.  There 
are  plans  for  replacing  on-off  keying  with  frequency  shift 
Keying.  ■  x  -  —  : 

Q.  'What  is  the  advantage  of  frequency  shift  keying? 
A.  Frequency  shift  keying  improves  the  quality  of  the 
reception  by  lessening  the  effect  of  signal  disturbances 
due  to  fading,  static,  or  many  other  causes. 

Under  conditions  of  such  circumstances,  reception  with 
on-off  keying  may  be  subject  to  so  many  errors  that 
the  circuit  becomes  unworkable  for  a  time.  '  - 

Frequency  shift  keying  permits  reception  with  such 
improved  quality  that  under  many  similar  conditions  the 
circuit  can  be  kept  in  operation.  With  on-off  keying,  a 
space  between  dots  and  dashes,  for  example,  is  transmitted 
by  the  transmitter  going  off  the  air  for  a  fraction  of  a 
second.  Dots  or  dashes  are  indicated  by  the  length  of 
interval  that  the  transmitter  remains  on  the  air.-;  Magnetic 
disturbance  may  cause  a  crackle  when  the  transmitter  is 
off,  causing  the  receiver  to  record  a  signal.  This  may  create 
dots  where  there  would  be  none,  or  lengthen  dots  into 
dashes,  thus  creating  errors.  V  ‘  •  .  *  -  -  r~ 

Q.  How  does  frequency  shift  keying  correct  this  con¬ 
dition?  A  By  sending  signals,  whether  dots  or  dashes,  in . 
one  frequency,  and  spaces  in  another  slightly  different 
frequency,  magnetic  disturbances  are  considerably  over¬ 
come.  The  dis-  [664]  turbance  might  lengthen  the  signal 
for  a  space,  for  example,  but  because  such  a  signal  comes 
in  on  only  one  frequency,  it  can’t  result  in  substituting  a 
dot  for  a  dash  or  a  space  or  a  dash  for  a  dot. 

.*  Q.  When  do  you  anticipate  that  frequency  shift  keying 
will  be  used  on  these  three  circuits  about  which  we  have 
been  talking?  A  Surinam  and  Portugal  have  both  ordered 
the  frequency  shift  equipment  and  as  soon  as  they  receive 
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it  to  expect  that  they  will  use  that  method  of  operation. 
It  is  expected  that  Holland  'will  likewise  change  from  west¬ 
bound  on-off  keying  to  frequency  shifting  keying  in  the 
near  future.  _ 

;:.;  Q.;How  might  the  grant  of  the  Mackay  applications 
affect  the  time  schedule  for  employment  of  frequency  shift 
keying!  •*'  A.  Where  the  foreign  correspondent  and  BCA 
are  equipped  to  operate  with  frequency  shift  keying  and 
the  Mackay  Company  is  not  so  equipped,  it  is  practically 
certain  that  the  foreign  correspondent  who  would  be 
required  to  work  with  both  Mackay  and  BCA  would  insist 
upon  reverting  to  the  less  efficient  on-off  method,  and  BCA 
would,  of  necessity,  have  to.  follow  suit. 

Q.  Now,  Mr.  Mitchell,  will  you  describe  your  present 
operations  with  the  Netherlands!  A.  In  our  normal  opera¬ 
tions,  with  Amsterdam  we  utilize  one  channel  of  a  four- 
channel  BCA  time  division  multiplex  [665]  system.  For 
the  present  we  are  also  using  an  additional  morse  circuit 
for  the  reason  that  the  Dutch  are  inadequately  snpplied 
with  printer  terminal  equipment  which  would  permit  them 
to  utilize  the  remaining  three  channels  of  the  multiplex. 

.  Likewise,  it  is  presently  necessary  for  us  to  operate 
by  the  morse  system  during  the  night  hours,  because  of  a 
shortage  of  technically  trained  personnel  in  Holland.  The 
Dutch  have  assured  us  that  they  have  adequate  personnel 
in  training  to  rectify  this  situation.  There  is  no  question 
in  my  mind  but  that  as  quickly  as  they  are  adequately 
supplied  with  equipment  and  technically  trained  personnel, 
the  multiplex  system  will  be  used  exclusively. 

Q.  Is  the  present  method  of  combination  of  morse  and 
multiplex  the  most  efficient  kind  of  operation!  A.  No.  It  is 
not.  It  is  simply  a  temporary  expedient. 

...  Q.  What  do  you  mean  by  that!  A.  Simultaneous  oper¬ 
ation  by  the  two  methods  requires  two  full  complements 
of  frequencies  in  each  direction,  duplication  of  transmitters 
and  receivers  and  their  associated  antenna  facilities.  The 
more  highly  skilled  and  expensive  radio  operator  class  of 
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operating  personnel  is  required  in  addition  to  the  multiplex 
operators  nsed  with  the  preferable  system.  '  f s '  " • 

Q.  How  might  the  grant  of  the  Mackay  application  for 
[666]  a  circuit  to  the  Netherlands  affect  the  ultimate  con¬ 
version  to  exclusive  printer  operation?  A.  It  is  my  belief 
that  it  wonld  retard  such  single  type  of  operation,  if  not 
permanently  forestall  it 

«  '  Q.  What  is  your  reason  for  that  statement  ?  "  A.  If  the 
Dntch  find  it  necessary  to  operate  on  a  forked  basis  with 
Mackay  and  ourselves,  and  Mackay  is  not  technically  fitted 
to  operate  by  the  multiplex  method,  it  will  be  necessary  for 
the  Dutch  to  work  by  the  method  which  each  of  us  can 
operate,  which  is  the  old  fashioned  morse  method. 

Q.  Will  you  describe  your  present  operation  at  Por¬ 
tugal?  A.  At  present,  we  are  working  with  Lisbon  with 
a  high' speed  morse  circuit.  The  circuit  is  open  on  a  24-hour 
basis.  As  I  have  said,  we  operated  with  printer  until 
about  the  time  the  Mackay  circuit  was  authorized.  Since 
Portugal  operated  a  forked  circuit  with  Mackay  and  BCA 
during  the  period  of  Mackay ’s  operation  it  was  necessary 

to  revert  to  morse.  v ' 

_  .  *  -*  *  * 

We  look  forward  to  restoring  the  printer  operation  soon 
unless  the  Mackay  application  is  granted.  "  k 


[667]  By  Mr.  Margraf:  . 

Q.  Will  you  refer  to  173.  Was  this  exhibit  prepared 
under  your  supervision  and  direction,  Mr.  Mitchell?  A. 

YT  •  *  •  *  <"+%  -'i 

Yes,  sir. 

Q.  Is  it  true  and  correct  to  the  best  of  your  knowledge? 
A.  Yes,  sir.  -y  S  ?  . 

Q.  What  does  Exhibit  173  show?  A.  It  shows  the  capac¬ 
ity  of  BOA  circuits  to  The  Netherlands,  Portugal,  and 
Surinam.  It  shows  the  hours  of  operation,  the  method  of 
operation,  the  capacity  in  words  per  hours,  the  average 
present  traffic,  the  excess  or  reserve  capacity,  the  industry 
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traffic,  BCA  participation,  and  the  percentage  of  Hie  BCA 
participation  to  the  volume  of  the  industry.  , 

[668]  Q.  Are  these  things  shown  separately  for  inbound 
and  outbound  operation  of  circuits!  A.  Yes.  -  Two  pages. 

Q.  Turning  to  the  exhibit,  Mr.  Mitchell,  under  the  col¬ 
umn  “capacity”  and  then  in  parentheses  “words  per  hour” 
and  parentheses  again  “60  per  cent”,  what  is  the  meaning 
of  that  heading! .  A.  At  an  agreement  which  was  reached 
betweenstaff  members  of  the  FCC  and  representatives  of 
the  operating  companies,  it  was  agreed  that  60  per  cent  of 
.the  theoretical  capacity  of  a  printer  channel  would  be  used 
in  estimating  its  effective  capacity.  .  ,  ,  r 

In  Hie  column  there  which  shows  words  per  hour,  in  the 

case  of  The  Netherlands,  for  instance -  k  v;  - 

Q.  This  is  Netherlands  outbound!  A.  Netherlands  out¬ 
bound,  yes.  That  takes  four  printer  channels  at  60  words 
per  minute,  and  one  morse  channel  which  has  been  assumed 
to  operate  at  that  same  speed,  although  of  course  it  is 
capable  of  operating  at  a  higher  speed,  and  takes  60  per  cent 
of  the  theoretical  capacity,  and  arrives  at  a  figure  of  10,800 
words  per  hour  effective  capacity  of  the  five  channels. 

. .  *  ;  Mr.  Werner  r  You  took  the  capacity  of  all  five 

channels.^  l*  ; ' '  ■  *  *  * '-  > 

The  Witness:  Yes. 

By  Mr.  Margraf : 

**  »«*  **  f*  >  4  I  I 

7  [669]  Q.  60  per  cent  of  the  theoretical  capacity!  A. 
60  per  cent  of  the  theoretical  capacity. 

Mr.  Werner:  But  you  don’t  use  the  three  remain¬ 
ing  channels  of  your  four  mux  channels  at  all! 

*  The  Witness :  Not  at  the  moment  but  it  could  be. 
v"'  /  The  channels  are  there  and  they  could  be  used. 

.  \  r  >  Mr.  Gibbons:  May  I  ask  a  clarifying  question  at 
vr< that  point! 

n; i  i  The  Witness:  Yes,  sir.  • 
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,  Mr.  Gibbons:  Are  those  channels  in  that  max 
used  for  communication  with  places  other  than 
Amsterdam?  '  '  >  "  ’  ,  v 

The  Witness:  No.  Not  at  the  moment 
Mr.  Gibbons:  They  could  be,  though.  ' 

,  The  Witness:  They  could  be. 

.  ...  u  .  ..■*  ri\ 

By  Mr.  Margraf :  ,  ^  ■  „  .. 

*■  '«  *  i  ,  **■ 

Q.  Are  the  other  figures  in  that  column  and  in  the  corre¬ 
sponding  column  on  page  2  of  the  exhibit  obtained  through 
the  same  method?  A.  Similar  computation,  yes. 

Q.  How  were  the  figures  in  the  column  headed,  “Aver¬ 
age  present  traffic,  words  per  hour,  6  am./6  pm.” 
obtained?  - 

In  order  to  explain  that  I  think  you  will  have  to  refer  "to 
Exhibits  174  and  175  which  have  been  marked  for  identifica¬ 
tion.  A.  These  exhibits  174  and  175  tabulate  the  hourly 
[670J  movement  of  traffic  on  BOA  circuits  to  Netherlands, 
Portugal,  and  Surinam,  on  the  two  dates  of  March  3, 1948, 
and  April  16,  1948.  On  the  basis  of  these  average  hourly 
figures,  we  have  arrived  at  the  average  hourly  figure  which 
appears  in  the  column  which  you  have  mentioned.  In  the 
case  of  The  Netherlands,  there  it  is  704  words  per  hour. 

Q.  This  is  outbound?  A.  Yes. 

-  Q.  As  indicated  on  page  1  of  Exhibit  173?  A.  Yes,  air. 
It  is  interesting  to  note  there  that  with  BCA’s  percentage 
of  the  industry  volume  which  is  29.8 — or  let’s  call  it  30  per 
cent,  or  a  third — that  if  we  multiply  the  704  average  words 
which  it  now  handles  by  three,  we  get  2112  words,  which 
is  considerably  less  than  the  capacity — that  is,  would  repre¬ 
sent  the  capacity— of  the  entire  industry  and  it  is  very 
considerably  less  than  the  reserve  capacity,  which  BOA 
already  has  to  The  Netherlands.  .....  ; 

Q.  And  that  reserve  capacity  is  shown,  is  it  not,  Mr. 
Mitchell,  on  the  fourth  from  the  last  column?  A.  That 
is  correct. 
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Q.  On  each  of  these  two  pages?  A.  That  is  right.  In 
:  that  particular  case,  10,096  being  simply  the  difference 
between  the  10,800  and  the  704  words  which  are  the  average 
j  handled,  leaving  the  reserve  £671]  capacity  of  10,096. 

Q.  Is  it  your  conclusion  from  what  you  have  said,  Mr. 
Mitchell,  that  from  the  standpoint  of  technical  equipment, 
that  RCA  could  handle  the  entire  industry  volume  of  traffic? 
A.  The  exhibit  clearly  indicates  that  RCA  now  has  adequate 
reserve  capacity  for  this  purpose. 

•  ,  •  •  •  ••  • 

[674]  Q.  Turning  to  Exhibits  174  and  175,  it  is  shown 
i  on  the  face  of  the  exhibits,  of  course,  that  174  relates  to 
hourly  movement  of  traffic  on  March  3,  1948  and  that  175 
relates  to  hourly  movement  of  traffic  on  April  16,  1948. 

From  an  observation  of  these  two  exhibits,  Mr.  Mitchell, 
^  what  do  you  have  to  say  about  the  peak  load  conditions  on 
these  three  circuits  ?  A.  I  think  the  exhibit  clearly  indicates 
that  RCA  now  has  adequate  reserve  capacity  to  handle  all 
of  the  traffic  even  in  the  case  of  peak  loads. 

Q.  Do  these  exhibits  not  show  the  peak  periods  during 
the  day  when  traffic  flows?  A.  Yes,  they  do. 

Q.  Do  you  have  any  observation  to  make  on  the  ability 
of  RCA  to  handle  the  entire,  or  a  substantial  portion  of 
the  entire  industry  traffic  even  during  peak  periods?  A. 
Yes.  '  I  should  say  even  within  the  foreseeable  [675] 
future  that  that  would  be  true.  None  of  the  circuits  is 
operating  at  near  capacity  at  the  present  time.  While 
The  Netherlands  is  a  fairly  busy  one  we  have  much  reserve 
capacity.  There  is  also  much  reserve  capacity  on  the  other 
circuits. 

Q.  If  the  traffic  to  these  points  should  increase  on  any 
of  these  circuits  to  such  an  extent  that  the  present  capacity 
is  exceeded,  Mr.  Mitchell,  would  RCA  enlarge  the  capacity 
to  meet  the  demand?  A.  RCA  would  certainly  do  that  I 
don’t  anticipate  that  it  win  be  necessary,  however. 
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:i\  [684]  Q.  Did  you  make  a  trip  abroad  last  year,  Mr. 
Mitchell,  during  which  yon  visited  the  Netherlands  and 
Portugal?  A.  Yes,  sir.  "'\r 

Q.  During  that  trip,  did  you  observe  the  commercial 
activities  of  BCA’s  competitors  in  The  Netherlands  and 
Portugal?  A.  Yes,  I  did. 

"  .  Q.  Will  you  discuss  the  commercial  practices  of  BCA’s 
competitors  in  The  Netherlands?  A.  The  cable  companies, 
both  Western  Union  and  Com-  [685]  mercial  Cable  Com¬ 
pany,  have  offices  in  The  Netherlands.  Western  Union 
maintains  a  public  office  in  Amsterdam  to  which  there 
extends  from  England  a  wire  connection  and  a  Western 
Union  submarine  cable  from  the  United  States.  Having  a 
public  office  in  Amsterdam,  Western  Union  retains  its 
commercial  identity.  It  distributes  its  own  blanks  and 
has  a  team  of  salesmen  operating  in  the  city.  It  performs 
its  own  pickup  and  delivery  service  in  Amsterdam  and 
renders  its  own  bills  to  its  customers  for  the  services 
rendered.  .  *  , 

I  understand  that  Western  Union  has  one  or  two  sales¬ 
men  operating  also  in  each  of  the  cities  of  Botterdam  and 

The  Hague.  /  .  ,  . 

Commercial  Cable  Company  maintains  a  public  office 
in  Botterdam.  Its  commercial  activities  there  are  much 


the  same  as  the  activities  of  Western  Union  in  Amsterdam. 
I  believe  that  Commercial  has  one  or  two  salesmen  in 
Amsterdam  and  The  Hague.  All  of  the  telegraph  carriers 
in  The  Netherlands  conduct  active  solicitation  for  traffic. 
I  understand  that  each  of  the  commercial  companies  pays  a 
commission  to  agencies.  This  has  resulted  in  the  inevitable 
racketeering  by  such  people  as  hotel  employees  who  accept 
traffic  from  the  public  and  route  it  as  they  see  fit  Where 
this  occurs,  it  is  neither  the  user  nor  the  carrier  which 
routes  the  traffic,  but  a  third  party  in  the  person  of  a  hotel 
employee.  [686]  The  commercial  activities  of  BCA’s 
competitors  in  The  Netherlands  result  in  intensive  competi¬ 
tion  for  the  telegraph  traffic. 
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Q.  Upon  the  basis  of  your  observations  in  Portugal 
will  yon  discuss  the  commercial  activities  of  RCA’s  com¬ 
petitors  there?  A  Although  neither  Western  Union  nor 
Commercial  maintains  its  own  commercial  office  in  Portu¬ 
gal,  both  of  them  employ  solicitors  for  traffic  to  be  routed 
over  their  respective  systems. 

While  the  commercial  activities  of  these  companies  are 
not  as  extensive  in  Portugal  as  they  are  in  the  Netherlands 
their  activities  in  soliciting  traffic  contribute  to  the  mainte¬ 
nance  of  competition  for  the  telegraph  business. 

From  the  knowledge  which  I  have  about  the  intensive 
efforts  which  are  made  by  the  carriers  to  obtain  the  tele¬ 
graph  traffic  with  these  countries,  I  can  say  most  definitely 
that  any  impression  which  may  exist  that  RCA  has  no 
competition  is  completely  fallacious. 

•  •  •  ■  •  •  •  • 

[681]  Q.  Mr.  Mitchell,  do  you  have  any  information 
on  the  attitude  of  foreign  administrations,  as  to  whether 
during  the  1920s  and  1930s  these  administrations  preferred 
to  work  with  one  or  two  American  carriers?  [692]  A 
Yes.  It  is  my  belief  that  there  generally  prevailed  among 
foreign  administrations  a  preference  to  work  with  one 
American  carrier  rather  than  with  two  or  more  American 
carriers.  The  contracts  between  RCA  and  its  foreign  corre¬ 
spondents  will  show  that  many  of  them  either  expired  or 
were  terminable  at  the  option  of  the  foreign  correspondent 
prior  to  the  entry  of  the  consent  decree  to  which  reference 
has  been  made. 

For  example,  the  following  contracts  either  expired  or 
could  be  terminated  by  the  foreign  correspondent  at  the 
date  indicated:  Russia,  April  18, 1930;  Holland,  November 
15, 1931;  Dutch  East  Indies,  February  20, 1931 ;  Venezuela, 
November,  1933;  Surinam,  November,  1933;  Japan,  Decem¬ 
ber,  1933. 

With  the  exception  of  Japan,  Mackay  did  not  succeed 
in  opening  a  circuit  to  any  of  these  countries  prior  to  the 
renewal  of  the  agreement  with  RCA 
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Q.  Did  they  open  a  circuit  to  any  of  the  countries,  with 
the  exception  of  Japan?  A.  In  the  case  of  Japan,  Mackay 
did  open  a  circuit  in  1934.  It  is  reasonable  to  conclude  that 
if  the  other  countries  which  I  have  named  desired  to  oper¬ 
ate  with  two  American  carriers  Mackay  would  have  been 
able  to  open  circuits  with  them. 

•  •  •  •  # 


[694]  Lon  A  Ceakley,  was  called  as  a  witness  for  and 
on  behalf  of  BOA  Communications,  having  been  previously 
sworn,  was  examined  and  testified  as  follows: 

'  ■  + 

Direct  examination  by  Mr.  Hafokvns: 

Q.  Mr.  Cearley,  will  you  state  your  full  name  and  posi¬ 
tion  with  BCA  Communications?  A  My  name  is  Lon  A 
Cearley.  I  am  controller  of  BCA  Communications,  Inc. 

Q.  What  are  your  duties  as  controller?  A  As  con¬ 
troller,  I  am  responsible  for  the  maintenance  of  all  account¬ 
ing  records  of  the  company,  am  required  to  prepare  and 
interpret  all  financial  statements  of  the  company  and  to 
consult  with  and  advise  management  on  all  matters  affect¬ 
ing  the  financial  position  of  the  company. 

•  •  •  •  •  • 

[697]  Q.  Exhibits  27  and  29  are  in  effect  a  study  of 
the  operation  of  the  circuit,  are  they  not?  A  That  is  true, 
because  these  two  exhibits  show  what  the  radiotelegraph 
circuit  of  BCA  Communications  actually  handled  in  the 
way  of  traffic  between  the  United  States  and  Portugal, 
including  transmitting  traffic  during  the  period  indicated. 

[698]  Q.  From  these  two  exhibits,  can  you  give  an 
estimate  of  the  amount  of  traffic  diverted  from  BCA  Com¬ 
munications  to  the  Mackay  circuit  during  the  time  it  was  in 
operation?  A  From  these  statistics  alone  it  is  my  opinion 
that  no  such  determination  could  be  made.  In  the  first 
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place  traffic  results  for  each  of  the  four  months  are  not 
necessarily  comparable  with  each  other. -  Therefore,  a  com¬ 
parison  of  the  results  for  any  one  of  the  months  with  any 
other  month  shown  on  the  exhibit  would  not  establish 
accurately  such  diversion,  and  secondly,  the  amount  of 
traffic  that  might  be  diverted  during  a  short  initial  period 
of  operation  would  obviously  be  less  than  might  be  expected 
to  be  diverted  if  operations  were  continued  over  a  period 
of  years. 

Some  indication  might  be  gathered  by  taking  the  entire 

[699]  traffic  of  the  industry  and  on  a  percentage  basis 

determine  the  relative  percentage  of  each  of  the  carriers 

in  the  total  volume  before,  during  and  after  the  period, 

when  Mackay’s  circuit  was  in  operation. 

-  ’  '  ♦  . 

•  •  •  •  •  '  • 

£719]  Q.  Mr.  Cearley,  for  the  purpose  of  this  proceed¬ 
ing,  have  you  prepared  in  exhibit  form  a  rate  history  of 
the  points  served  directly  by  BCA  Communications  and 
Mackay?  A.  Yes.  That  exhibit  has  been  identified  as 
Exhibit  No.  190. 

Q.  Will  you  refer  to  this  exhibit  and  indicate  briefly 
what  it  shows  ?  A.  The  exhibit  shows  in  the  left  column  all 
points  served  directly  on  February  1,  1948,  and  points 
formerly  served  directly  by  BCA  Communications  and 
Mackay. 

...  The  second  column  indicates  the  dates  direct  radio 
circuits  of  BCA  Communications  or  Mackay,  as  the  case 
may  be,  were  opened,  and  shows  certain  direct  circuits 
which  have  now  been  dosed.  ' 

#  .  i  .  ^  :  *  •  >  '  *  •  ,, 

•  •  •  • 

•’  £721]  Q.  What  does  the  exhibit  indicate  for  the  period 
shown,  with  respect  to  rate  benefits  from  duplication  of 
circuits,  or  the  operation  of  split  circuits,  by  BCA  Com¬ 
munications  and  Mackay  t 

.  '  .  * 

•  •  •  •  •  • 

,,/V  y*  *  •  0  *  *  - 1  k  ] 

[723]  A.  This  exhibit  shows  that  the  public  has  received 
the  benefits  of  rate  reductions  without  regard  to  the  exist- 
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ence  or  non-existence  of  competition  among  radiotelegraph 
carriers  over  direct  circuits.  .  ,  v  .. 

In  short,  one  of  the  benefits  which  is  usually  considered 
to  result  from  competition,  namely  cheaper  prices  to  the 
public,  has  been  received  by  the  public,  even  though  com¬ 
petition  among  radiotelegraph  carriers  in  furnishing  direct 
service  was  not  present  .  •  i 

[724]  The  exhibit  shows  that  no  greater  benefits  in  the 
form  of  reduction  in  price  has  been  received  by  the  public 
in  instances  where  there  is  competition  among  radio¬ 
telegraph  carriers  with  direct  circuits  than  where  there  is 
not  such  competition.  •  t  /  :  t  > 

'  ’  •  •  - "  '  •  •  • '  i  '  ■■  •  “ 

*  -  ♦  1 

[726]  Q.  Mr.  Cearley,  I  would  like  to  ask  you  some 
questions  concerning  your  traffic  agreements  and  other 
financial  arrangements  with  foreign  correspondent  of  BCA 
Communications  in  each  of  these  three  countries.  It  is 
true,  is  it  not,  that  [727]  in  each  of' the  three  countries, 
Portugal,  Surinam  and  The  Netherlands,  that  Mackay,  if 
granted  authority  to  establish  circuits  would  operate  with 
the  same  foreign  correspondents  with  which  BCA  Com¬ 
munications  now  operates?  A.  Yes.  The  effect  of  licensing 
Mackay,  as  I  said  a  few  minutes  ago,  as  I  understand  it, 
would  establish  a  split  circuit  operation.  : 

Q.  In  general,  would  you  say  that  traffic  settlements  and 
other  financial  arrangements  by  BCAC  with  its  foreign 
correspondents  in  each  of  these  three  countries  are  made 
on  the  same  basis!  A.  Yes,  they  are  similar  in  that  they 
are  all  on  a  fifty-fifty  basis  of  division  of  a  gold  franc  rate. 
However,  for  traffic  terminating  or  originating  in  Holland 
and  the  United  States  the  net  gold  franc  balance  due  to 
either  party  is  settled  on  a  basis  of  5.1825  gold  francs  equal 
one  U.  S.  dollar,  while  in  the  case  of  Portugal  and  Surinam, 
such  net  gold  franc  balance  is  settled  on  a  basis  of  3.061 
gold  francs  equal  one  U.  S.  dollar.  .  j;  • 
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[728]  Q.  It  is  true,  is  it  not,  that  the  collection  rate 
charged  to  the  public  may  be  different  from  the  rate  used 
by  the  parties  to  settle  traffic  balances?  A.  Yes.  The 
significance  of  this  is  that  regardless  of  what  adjustments 
may  be  made  in  the  collection  rate  to  the  public  as  a  result 
of  action  by  the  carrier  or  by  the  Federal  Communications 
Commission,  it  still  remains  a  question  of  settlement  with 
the  foreign  correspondent. 

Q.  Over  a  period  of  years,  are  there  many  occasions 
to  settle  with  foreign  correspondents  matters  concerning 
rates,  division  of  tolls  and  other  matters  related  to  circuit 
operation?  A.  Yes,  and  in  so  doing  there  are  many  things 
that  could  be  done  to  favor  one  carrier  as  against  the  other. 

[729]  Q.  Under  such  circumstances,  what  has,  on  occa¬ 
sions  happened  to  American  carriers?  A.  It  is  possible 
for  the  foreign  correspondent  to  drive  a  bargain  with  one 
carrier  at  the  expense  of  the  other,  or  both  American 
carriers,  and  ultimately  to  the  detriment  of  the  American 
Communications  System  and  to  the  public. 

In  my  opinion  this  point  cannot  be  stressed  too  strongly 
in  a  split  circuit  case  such  as  this  case.  Where  the  foreign 
administration  controls  the  bulk  of  the  outgoing  interna¬ 
tional  traffic  from  its  country  it  can  route  the  traffic  at  will 
Where  the  Administration  has  a  choice  of  two  competing 
direct  radio  circuits,  it  is  only  natural  to  expect  that  it 
would  favor  the  circuit  from  which  it  would  derive  the 
greater  financial  advantage. 

Q.  Would  you  say  that  to  expect  such  a  telegraph  admin¬ 
istration  to  {day  the  competing  carriers  against  each  other 
is  simply  to  expect  that  such  Administration  would  be 
headed  by  good  businessmen  loyal  to  the  national  interests? 
A.  Yes.  Of  course,  under  such  circumstances  the  maximum 
concession  which  one  American  radio  carrier  makes  to  a 
foreign  administration  becomes  the  minimum  which  any 
other  competitor  can  make  to  that  Administration,  if  it 
expects  to  continue  to  receive  a  substantial  proportion  of 
the  outgoing  traffic  from  such  country. 


Lon  A .  Cearley,  for  Appellant- — Direct. 

Q.  Has  tiie  position  of  BOA  Oommnmcations  been 
made  [730]  qnite  dear  in  past  hearings  starting  with  the 
Oslo  case?  A.  Yes.  We  do  not  believe  now,  nor  have  we 
ever  believed,  that  it  is  in  the  United  States  public  interest 
to  have  two  United  States  radiotelegraph  carriers  in  com¬ 
munication  with  a  single  foreign  administration  in  any 
foreign  country  so  as  to  permit  the  playing  off  of  one 
radiotelegraph  carrier  against  the  other  to  the  detriment 
of  the  individual  carrier  and  to  the  American  communica¬ 
tions  system  as  a  whole.  i 

Q.  Where  a  split  circuit  has  been  established,  what 
position  does  the  foreign  correspondent  or  administration 
invariably  take  in  dealing  with  the  two  American  carriers  t 
A  Experience  has  shown  that  the  foreign  correspondent 
takes  the  position  that  the  two  American  companies  are 
competitors  with  each  other  for  traffic  originating  with 
that  correspondent  in  the  foreign  country,  and  that  it  is  not 
only  within  the  capability  of  the  telegraph  administration 
of  that  country,  bnt  is  also  a  national  duty  of  the  Telegraph 

Administration  officials  to  obtain  from  either  of  the  com- 

% 

panics  whatever  they  can  of  material  advantage  to  their 
own  country,,  either  in  making  an  original  contract  and 
operating  under  that  contract,  or  in  negotiating  with  either 
company  for  the  renewal  of  that  contract. 

•  •  • 

1731}  Q.  WiH  yon  continue  your  explanation  of  some 
of  the  disadvantages  of  split  circuits  from  this  viewpoint! 
A  Since  there  are  a  number  of  ways  in  which  a  concession 
can  be  made,  either  of  the  two  American  carriers  is  at  a 
serious  disadvantage  in  negotiating  with  a  foreign  corre¬ 
spondent  operating  split  circuits. 

A  carrier  cannot  advance  a  position  consistent  with 
[732]  the  interest  of  the  American  carrier  and  the  United 
States  public  without  running  the  risk  that  the  second 
carrier  will  not  go  along.  '  '  •  1 

Qi  Without  going  into  detail,  would  you  indicate  briefly 
some  of  the  experiences  of  RCA  Communications  with  split 
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—  '  f  *  <  *  T 

circuits?  *  A.  I  might  refer  first  to  a  situation  that  occurred 
with  the  Japanese  Administration.  For  several  years  prior 
to  the  expiration  of  our  contract  and  its  renewal,  and  in 
1935,  a  circuit  was  operated  by  BCA  Communications  with 
the  Japanese  Administration.  A  contract  was  entered  into 
by  that  Administration  with  Mackay  for  the  operation  of  a 
split  circuit  between  Japan  and  the  United  States. 

Subsequently  it  was  found  that  the  Mackay  contract  was 
more  favorable  financially  to  Japan  than  that  of  BCA  Com¬ 
munications.  The  Japanese  served  notice  upon  BCA  Com¬ 
munications  that  they  desired  to  negotiate  a  new  contract 
and  insisted  upon  the  same  financial  terms  which  they  had 
received  from  Mackay.  • 

Had  it  not  been  for  the  fact  that  the  Mackay  circuit  had 
been  established,  BCA  Communications  could  have  resisted 
the  efforts  of  the  Japanese  Administration.  However,  the 
establishment  of  the  Mackay  circuit  with  Japan  under  a 
more  favorable  basis  to  the  Japanese  placed  the  Japanese 
Administration  in  a  dominant  position  of  being  able  to 
dictate  to  [733]  BCA  the  conditions  under  which  the  circuit 
should  be  operated,  and  placed  control"  of  the  situation 
squarely  in  the  hands  of  the  Japanese  Administration  and 
resulted  in  a  loss  of  considerable  revenue  to  the  American 
carriers. 


•  *  0'  ,  0  0  '  0  0  “ 

Q.  Has  a  somewhat  similar  situation  occurred  with 
[734]  respect  to  Egypt  in  recent  years?  A.  Beginning 
in  1940  BCA  Communications  opened  a  direct  circuit 
between  New  York  and  Cairo,  Egypt  No  formal  traffic 
agreement  was  executed  but  under  an  informal  operating 
arrangement  the  tolls  were  divided  on  a  fifty-fifty  basis. 
This  division  of  tolls  was  suggested  by  the  Egyptian 
Company.  * 

In  1942  Mackay  instituted  negotiations  for  the  opening 
of  a  split  circuit  Before  such  arrangements  were  com¬ 
pleted  BCA  Communications  was  approached  by  the  Egyp- 


,  K. 


'•-  '  ■*'  W  r  iV.v'c.V  ‘  >*V)  V  ’■>•. ■  **'  „.VJ.',,'.-r:V  <*”  'r*T  •.'”■•*' 

*  <  *  f  »  ,*•  „  4  .  '  *'*  **  t  '  u  *  '  *  /  *“  '  •  r  '  *'  W*  *'  1 

■  a  ■  .  >  :  ■*  •*  .v  /  ■'  ^  *■*  ■  •  •  .v?-  *■/?•  .  ■  j 


>«  .  -  1  - 


.  ;;u. 


Lon  A.  Cearley,  for  AppeUcmt— Direct. 


tian  Company  with  a  proposal  to  change  from  a  fifty-fifty  ~  ^ 

division  of  tolls  to  a  two-thirds/one-third  division  ~ .  r  *  r  ,  I 
..  This  BCA  Communications  declined  to  do.  ...The  situ-  *  k\ .  :  ’< 

i  1#,  %  .  .  .  • 

ation  was  at  that  time  uncomplicated  by  the  existence  of  a  .  .4 

split  circuit  and  the  Egyptian  Company  was  unable  to  bring*  *, .  ’  f  ’  V- 
any  pressure  to  bear  to  enforce  its  proposal.  The  fifty-  ;  / 

fifty  division  of  tolls  was  therefore  maintained.  •  '  Jf 

Mr.  Gibbons :  May  I  interrupt?  l  *  f  [  -  :  f  > 

What  did  you  mean  by  the  two-thirds/one-third  1- 
divisiont  ■  v ' ;  ■,  ■■  v.*f 

* '•  r  _  The  Witness:  That  was  on  traffic  originating  with  <  ' “  X  >'  w: 
the  Egyptian  Administration  or  company.  They  ;  . 
demanded  two-thirds  of  the  international  tolls,  giv-  ^  r  i  .r jX 
ing  to  the  receiving  company  one-third.  ■  \ 

Mr.  Gibbons :  And  what  would  the  receiving  com-  * ‘.j '  ,>.v  , 

•  '  ::  pany  or  the  American  company  obtain  from  traffic  '? . !  :.r 

"  in  the  other direction?  /  ■; '  *'*  :  ' ;*  .+  .> fe, ; 

£735]  The  Witness:  They  could  retain  two-thirdB  1  -vi 
-  of  the  outbound  traffic  and  give  to  the  receiving  :  -  [  • 

administration  one-third.  .  '  ,  “ 

Mr.  Gibbons:  So  what  you  mean  by  the  two- 
thirds/one-third  division  is  that  two-thirds  of  the  !  " 

toll  would  be  held  by  the  sending  station  and  one-  -1  ;  : 
third  would  go  to  the  receiving  station.  u  .  .  :  i  4  ‘ 

The  Witness:  That  is  correct  ?  1 

Mr.  Gibbons:  In  both  directions t  *  'r 

The  Witness:  That  is  right  *  •,[. 


■  J  * 


•3  *.  f?‘ 

1  T> 


ByMr.Ha^ins:  v  *  *  1  :  •  -  *  " 

Q.  Will  you  continue  with  your  explanation?  A.  Early 
in  1943  however  after  the  Machay  split  circuit  had  been  in 
operation  for  several  months  BCA  Communications  was 
again  approached  by  the  Egyptian  Company  with  a  pro¬ 
posal  to  substitute  a  two-thirds/one-third  division  of  tolls 
for  the  fifty-fifty  arrangement  which  had  been  in  effect 
since  the  opening  of  the  BCA  circuit  in  1940. 


*  > 
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.  Due  to  the  ratio  of  dollars  and  pounds  sterling  settle¬ 
ment  on  this  basis  would  be  a  substantial  benefit  to  C&W. 

Q.  Was  tins  matter  called  to  the  attention  of  the  Federal 
Communications  Commission?  A.  Yes.  :The  matter  was 
referred  to  the  Commission.  After  an  investigation  of  the  . 
matter  by  the  FCC  Mackay  and  RCA  were  inatiucted  to  r 
negotiate  with  a  common  point  of  view.  -*  ,  .  .  v. 

Q.  What  was  the  final  outcome  of  this  dispute?  A.  The 
dispute  was  settled  during  the  year  1947  by  a  concession 
being  granted  to  C&W  insofar  as  settlements  for  the  year 
1946  were  concerned.  A  new  basis  of  contract  was  agreed 
upon  for  future  periods  beginning  with  January  1,  1947. 
The  American  carriers  lost  considerable  revenue  in  the 
settlement  of  the  dispute.  This  situation  indicates  what 
may  happen  to  one  or  both  carriers  where  they  work  a  split 
circuit  with  a  foreign  administration.  ~  ;  ■ 

*  Q.  The  Commission  could  exercise  control  over  nego-  - 
tiations  and  settlements  in  other  similar  situations  as  it 
has  exercised  in  the  C&W  matter,  could  it  not?  A.  Yes,  it ; 
could;  »  **•  •  ^  ‘  •'.**»  •. ; 

v  Q.  What  is  your  opinion  as  to  whether  or  not  such  con- : 
trol  would  be  completely  effective?  [738}  A.  The  Commis-  7 
sion  could  require  that  all  traffic  contracts  entered  into  by 
any  carrier  with  a  foreign  terminal  be  immediately  made 
public  and  available  to  all  carriers.  This  would  improve  , 
the  situation  somewhat  However,  it  would  not  completely 
obviate  the  difficulties  for  the  reason  that  many  negotia- 
tions  are  carried  on  with  a  foreign  Correspondent  from 
time  to  time  in  adjustment  of  rates  and  tariff  matters.  r  1 
In  addition,  there  is  always  the  opportunity  for  the 
foreign  carrier  to  route  the  traffic  either  originating  or 
transmitting  as  it  chooses.  There  are  many  other  situa¬ 
tions  that  arise  in  the  day  to  day  operation  of  an  inter¬ 
national  radio  circuit  which  provide  opportunity  for  the 
playing  off  df  one  camer  against  another.  ■ ,  ■  f,  - 

Mr.  Werner:  What  hind  of  situations  do  you 
.  have  in  mind?  Yon  say  there  are inany  other  situa- 

tinnst  ^  1 
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V  £740]  Regardless  of  what  common  point  of  view  may  ~ 
ultimately  be  established,  and  the  care  taken  in  dealing 
with  a  foreign  administration  operating  a  split  circuit,  the  » 
mere  fact  that  a  split  circuit  exists  creates  a  situation  for 
opportunity  to  play  one  American  carrier  off  against  the 
other  to  the  detriment  of  the  carrier  and.  the  American 
public.  1  •.  ' 

"  *  Mr.  Werner:  I  am  not  dear  on  your  testimony 
there.  I  wonder  if  I  could  just  get  dear  in  my  mind. 

I  think  you  said  first  there  were  objections  to  split  X, 
circuits  because  of  the  ability  of  the  foreign  adminis¬ 
tration  to  play  off  one  American  carrier  against  the 
.  other,  and  you  said  that  if  the  Commission  were  to, . 
by  some  proper  provision,  order  the  carriers  not  to  ; 

.  give  a  foreign  administration  a  better  break  than 
the  competing  carrier,  that  that  would  not  be  effec¬ 
tive  completely,  is  that  the  sense  of  your  testimony  f 
The  Witness:  I  think  I  can  clarify  my  thinking — 
at  least  what  I  am  trying  to  put  on  the  record  here. 
That  is,  where  you  have  one  foreign  administration 
dealing  with  two  carriers,  regardless  of  your  con- . 
tractual  relations,  anything  that  may  come  up 
wherein  the  foreign  administration  may  feel  that 
they  get  an  advantage  from  one  carrier,  they  then  1 
can  take  advantage  of  that  ~  X  X 

Mr.  Gibbons:  Can  you  identify  any  such  thingf 
The  Witness:  Recently,  in  the  discussion  of  our 
division  of  tolls  with  Cable  and  Wireless,  I  think  is 
a  good  illns-  [741]  tration  at  point  One  carrier 
.  cannot  take  the  position: 

“No,  I  will  not  divide  the  increased  rates  with 
C&W”,  for  the  simple  reason  that  the  other  carrier 
has  the  opportunity,  if  it  were  so  indined,  to  say: 
“Well,  if  that  were  left  to  me  I  would  make  the 
division.”’  k  ?  -./-V/vA  y 
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Lon  A.  Ctarlep,  for  AppeBarif— Direct. 

(744}  Q.  Have  you  made  a  study  to1  determine  the 
effect  upon  the  net  operating  results  of  RCA  Communica¬ 
tions  if  Mackay  is  authorized  to  establish  split  circuits  with 
The*  Netherlands,  Surinam,  and  Portugal.  A.  Tes.  The 
results  of  the  study  are  shows  in  Exhibit  191. 

•  .  Q.  Your  study,  as  shown  in  Exhibit  191,  was  based  on 
data  for  what  period?  A.  Based  on  data;  for  the  fret  six 
months  of  1947  and  the  amounts  shown  on  this  statement 
are  for  the  first  six-month  period  only." 

Q,  Why  did  you  take  the  first  six  months  of  1 5MBT  to 
study  1  JL  This  period  covered  the  agreed  upon  tame- for 
such  a  study  to  be  made  in  the  General  circuits  ease  and  in 
preparing  for  that  case  we  developed  data  that  could  be 
used  here. 

_  s.  « 

Q.  Will  you  refer  to  the  exhibit  and  explain  how  you 
arrived  at  the  computations  shown  T  A.  Column  “A”  of 
the  exhibit  indicates  the  circuits  for  which  the  related  fig¬ 
ures  apply.  Column  “B”  shows  the  number  of  equated 
paid  words  handled-  over  each  of  the  circuits,  including 
transiting  traffic  during  the  six-month  period  shown  sepa¬ 
rately  outbound  and  inbound  {745}  words  and  separately 
for  the  three  circuits.  To  arrive  at  the  total  equated  words 
shown  on  the  exhibit  separate  computation  was  made  of 
wordage  traffic  terminating  in  either  the  United  States  or 
Portugal,  and  in  addition  separately  for  each  country 
served  via-  any  of  the  three  circuits. 

Column  of  the  exhibit  indicates  the  revenue  to 
BOA  at  rates  effective  April  28,  1948  in  accordance  with 
the  recent  decision  of  the  Commission  in  Bucket  No.  8230. 
The  dollar  amounts  shown  in  column  C  were  determined  by 
taking  the  number  of  equated  words  in  cohmm  B  and 
applying  the  net  retention  to  RCA  under  rates  and  division 
of  tollsnow  in  effect 

In  tins  computation  the  net  to  RCA  was  based  oU  its 
retention  of  the  gross  international  tolls  for  traffic  origi¬ 
nated  or  terminated  by  RCA.  This  w&s  done  for  each  of 
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.  Lon  A.  Cearley,  for  Appellant— Direct.  - 

-  '  '  .  -  •  , . 

decreased  by  the  land  line  proportions  to  Western  Union 
'  where  the  traffic  is  either  received  from  Western  Union  or 
turned  over  to  Western  Union  for  delivery.  ;  ...  •  ~  • 

Q.  Will  yon  continue  your  explanation  with  respect  to 
Column  “D”  of  the  Exhibit!  A.  Column  “D”  of  the 
exhibit  sets  forth  the  cost  to  RCA  of  operating  its  circuits 
to  each  of  the  three  points  as  indicated  on  the  exhibit. 

[746]  Q.  Will  you  explain  in  detail  the  manner  in 
which  you  arrived  at  the  cost  figures  as  indicated!  A.  In 
August  1947  at  a  prehearing  conference  in  the  General 
circuits  case,  Docket  No.  7974,  a  discussion  was  held  con¬ 
cerning  the  allocation  of  costs  to  circuits.  Subsequently 
at  the  suggestion  of  the  Commission’s  staff,  a  meeting  was 
held  at  the  Commission’s  New  Tork  accounting  office.  At 
this  meeting  the  carriers  were  represented.  Subsequently, 
as  a  result  of  this  conference  and  discussions  thereafter,  a 
letter  was  written  by  the  Commission  dated  September  15, 
1947  to  each  of  the  carriers  setting  forth  the  manner  in 

which  costs  shall  be  allocated  to  circuits. 

•  •  •  .  •  :•  • 

—  >L; '  V  f  t  ■  —  *  •  ' 

'  ,  [752]  Q.  Mr.  Cearley,  for  the  record  will  you  indicate 
whether  or  not  any  adjustments  have  been  made  in  the 
actual  recorded  operating  costs  for  the  first  six  months  of 
1947  which  were  used  in  the  allocations  made  to  The  Nether¬ 
lands,  Surinam,  and  Portugal  circuits!  A.  Yes.  An  adjust¬ 
ment  was  made  to  the  actual  operating  expenses  for  the 
-  first  three  months  of  1947  of  the  amount  of  wage  increases 
taking  effect  as  of  April  1, 1947.  Also  there  was  included 
the  effect  of  a  wage  increase  that  became  effective  November 
1,  1947. 

:  Q.  Will  you  explain  why  it  was  necessary  to  make  these 
adjustments!  A.  It  was  necessary  to  make  these  adjust¬ 
ments  in  order  to  present  accurately  the  cost  of  operation 
of  the  circuit  for  a  six-month  period.  It  will  be  recalled 
that  to  make  these  adjustments  is  consistent  with  the  adjust¬ 
ment  I  have  made  in  Column  “C”,  where  I  included  revenue 
that  would  accrue  to  RCA  Communications  had  the  rates 
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^  •  1  ’  1  * 

-  <1  What  does  Cohmm  “Ew  show!  A.  Cohmm  “E* 
reflects  the  gain  or  loss  that  would  accrue  to  BCA  Commu- 
ideations  from  operating  single  circuits  to  the  points  under 
discussion.  The  amounts  are  arrived  at  by  subtraction  of 
the  figure  in  Column  from  those  in  Column.  “C". 

<J.  Wffl  you  continue  with  respect  to  Cohmm  “F”f f  A. 
Column:  shows  the  estimated  percentage  of  revenue 

that  would  be  diverted  to  Mackay  Badio  if  Mackay  were 
granted  license  to  operate  spKt  circuits  to  the  points.  This 
pertes&ago  was  determined,  based  upon  the  percentage 
participation  of  Maekay  in  word  traffic  to  and  from  all 
foreign  countries  where  split  circuits  are  operated. 

Q.  Where  are  those  computations  shown!  A.  Thb com¬ 
putations  are  detailed  on  Exhibit  192.  They  were  based 
upon  the  number  of  paid  words  outbound  and  inbound 
traffic  as  reported  to  the  Commission  under  £755]  Order 

85  for  the  first  six  months  of  1947. 

-  «  -  •  •  '  -  “* 

•  •  -  «  * .  • 

Mr.  Wendt:  Column  “F”,  Mr.  Cearley,  with 
respect  to  the  percentage  figures  shown  there,  are 
those  percentages  of  the  total  traffic  to  and  from  The 
Netherlands — that  is,  estimated1  that  Mackay  will 
handle— are  thoee  percentage  figures  percentages  of 
,  <  traffic  which  BCA  alone  will  lose! 

Mr.  Hawkins?  I  am1  sure  that  tins  is  a  proper 
question,  Mr.  Commissioner,  and  I  don’t  want  to  cut 
him  eft  But  I  think  if  the  witness  continues  this 
will  all  dear  up. 

Mr.  Wendt:  Fine.  I  will  wait. 

►  * 


H 


By  Mr.  Hawkins: 


Q.  Beturning  again  to  Exhibit  No.  191,  will  you  con- 


tinue  your  explanation  with  reference  to  Columns  “G”  and 
“H”f  A.  Column  tx4Jt”  is  the  estimated  loss  of  revenue 
by  BCA  if  Mackay  operates  direct  circuits  with  these  three 


Lon  A.  Cearley,  for  Appellant — Direct. 

;  •  by  radio,  and  on  that  basis  I  presume  that  BCA 
Communications  would  lose. 

v Mr.  Kennedy:  So  you  presume  from  that  exhibit 
that  what  traffic  Mackay  gets  will  be  taken  from  BCA. 
Is  that  correct? 

-  *  The  Witness:  From  the  radio  carriers,  yes. 

.r  ;a  Mr.  Gibbons:  I  am  not  clear  on  this,  Mr.  Cearley. 
Take  Surinam  here  on  Exhibt  191  and  relate  that  to 

-  Exhibit  192.  Now,  as  I  understand  it,  in  Exhibit 
.! 192,  showing  the  traffic  which  both  radio  companies 

.  , .  handled  to  and  from  these  countries,  it  appears  that 
'  Mackay  handles  inbound  from  these  countries,  37.6 
percent  of  the  total  on  Exhibt  192.  Is  that  right? 
The  Witness:  That  is  right 
Mr.  Gibbons :  Then  you  assume  here  with  respect 
to  inbound  traffic  from  Surinam  that  Mackay  will 
.*  handle  37.6  of  the  inbound  traffic  from  Surinam  which 

now - 

*..•  The  Witness:  Of  the  total  radio  traffic  inbound, 

if  they  were  operating  a  direct  circuit 

Mr.  Gibbons:  In  other  words,  on  the  basis  of  this 
analysis  shown  on  192,  you  have  carried  it  over 
;  here  into  Column  “F”  of  19L  '  **• 

_  „  The  Witness:  That  is  correct 

[758]  Mr.  Gibbons :  And  you  have  applied  that 
.  ;  theory  here  even  though  as  you  are  aware  the  record 
;  shows  that  Mackay  will  handle  inbound  from  Suri¬ 
nam  only  such  traffic  as  is  specifically  routed. 

-  •••••• 

4*  •  -  ^  .  **  '  »  , 

♦  r'  *  ' 

j c  ■  . 

[759]  By  Mr.  Hawkins: 

*  * 

Q.  Ton  did  not  intend  by  this  exhibit  to  show  what  the 

loss  would  be  to  the  other  carriers  such  as  Western  Union 
or  Commercial  This  is  merely  intended  to  be  what  the  loss 
to  BCA  would  be.  A.  This  is  intended  to  reflect  the  esti¬ 
mate  of  the  loss  to  BCA. 


Lon  A.  Cearley,  for  Appellant— Direct. 

Mr.  Werner:  Didn’t  you  say,  Mr.  Cearley,  that, 
on  the  basis  of  this  exhibit,  there  would  be  no  loss  to 
any  other  carrier  other  than  BOAT 

The  Witness:  I  did  not  presume  any  loss. 

Mr.  Werner:  That  is  what  I  mean. 

The  Witness:  That  is  correct. 

Mr.  Werner:  You  assume  no  loss  to  Western 
Union  and  Commercial  Cable,  and  you  assumed  that 
what  loss  would  [760]  occur  would  be  from  BOAT 

The  Witness:  That  is  correct. 

Mr.  Gibbons:  That  assumption  being  invoked 
even  though  traffic  which  Mackay  might  get  might 
conceivably  come  from  some  other  carrier. 

The  Witness:  I  don’t  believe  I  understand  your 

•  »  question. 

•  •  •  ■  •  •  • 

f  /•  V  ' 

Q.  Just  a  couple  more  questions,  Mr.  Cearley.  You 
don’t  intend  by  this  exhibit  to  show  what  the  loss  would  be 
to  Western  Union?  This  is  intended  merely  to  show  the 
diversion  from.BCA  of  the  radio  volume.  A.  That  is  cor¬ 
rect  That  is  what  I  estimate  would  be  the  loss  to  BCA 
Communications.' 

[761]  Mr.  Wendt:  There  may  be  additional 
losses  to  Western  Union  and  Commercial.  "  .  r 

-  4  The  Witness:  Could  be. 

By  Mr.  Hawkins: 

Q.  Will  you  indicate  separately  for  each  of  the  three 
countries  the  estimated  effect  on  circuit  net  operating 
results?  A.  For  The  Netherlands  the  effect  would  be  to 
entirely  eliminate  a  present  gain  of  approximately  $49,700 
and  leave  a  loss  from  circuit  operations  of  approximately 
$10,000. 

For  Portugal,  the  effect  would  be  to  cause  a  gain  from 
the  circuit  of  approximately  $25,000  to  become  a  loss  of 
approximately  $14,000. 


Lo»  jL  Ceartey,  far  ApptUaat — Direct, 

*•  '  j  .  •  ^ 

'  "With  respect  to  Surinam  the  lose  from  circuit  operations 
would  be  increased  from  $£500  to  approximately  $5,300. 
The  over-all  effect  for  the  three  circuits  would  be  to  create 
a  loss  of  approximately  $29,000  from  these  circuit  oper¬ 
ations.  Compared  to  a  gain  at  the  new  rates  of  approxi¬ 
mately  $72,000.  , 

.  Q.  What  period  of  time  does  this  computation  covert 
A.  The  expected  operating  results  that  I  have  related  are 
for  an  operating  period  of  six  monlbs  under  present  con¬ 
ditions. 

•  *  >  f 762]  Q.  What  would  be  the  effect  on  an  annual  basis  ? 
A.  On  an  annual  basis,  multiplying  the  above  amounts  by 
2,  would  show  a  loss  to  RCA  of  approximately  $203,000 
ae  compared  to  present  conditions. 

Q.  How  would  this  affect  circuit  operations  from  the 
profit  and  loss  standpoint?  A.  On  an  annual  basis  it  would 
be  a  loss  of  $58,600  from  operations  of  the  three  circuits. 

Q.  With  respect  to  footnote  3,  with  whom  did  yon  confer 
in  arriving  at  this  conclusion?  A.  I  conferred  with  the  vice 
president  in  (barge  of  engineering,  and  with  individuals  in 
the  operations  department  whose  responsibility  it  is  to 
determine  equipment  and  personnel  necessary  for  each  cir¬ 
cuit  operation.  ’ 

Mr-  Cearley,  you  stated  that  yon  used  in  your  study, 
with  respect  to  each  of  the  three  circuits,  the  retained  reve¬ 
nue  per  full  rate  word  to  RCA  Communications  for  traffic 
originating  or  terminating  in  a  gateway  city.  Will  yon 
state  how  using  such  a  rate  per  word  affects  the  revenue  in 
Column  "C”?  A.  It  tends  to  overstate  the  revenue  in  Col¬ 
umn  “C”  for  the  individual  circuits. 
r  Q.  Have  you  made  an  attempt  to  determine  the  extent 
to  which  the  amounts  shown  in  Column  “C”  and  “E”  may 
be  affected?  [7631  A.  Yes. 

Q.  Will  you  explain  how  you  did  this  and  give  the 
amount  with  respect  to  each  circuit?  A.  For  use  in  the 
General  Circuits  case.  Docket  No.  7974,  the  Commission 
requested  that  the  carriers  make  certain  studies  of  traffic 


for  the  month;  of  June  1947.  This  stndywooIdsbBW  the 
percentage  of  total  traffic  handled:  to  .eacfrof  these  three 
com^es^  transferred  to  BC A  CoaaimTincatfona  byWestern 
131000;  j  Th&response  made  to  the  Commiaaifln;  in  thifl  oon* 
neotioxL  shows  that  17.9  percent  of  the traffic handled  ^  out¬ 
bound  te  Holland  by  BCA  originated  withWestem  Union* 
that  .31  percent:  of  the  traffic  handled  to  Portugal  by.BCA 
originated  with  Western Union,  and  that  1&3  pezeeot  of 
the  traffic;  bandied  tor  Surinam;  by  BCA.  originated  mQt 
'Western  Union,  s  .  /  . 

For  the  purpose  of  approximating  the  effect  upont  the? 
revenue  of  BCA  for.  both  outbound  and  inbound  traffic 
received  from  or  transferred  to  Western.  Union  it  was 
assumed  that  the  same  percentage  applicable  to  outbound 
traffic  would  be  applicable  to  inbound  traffic  since  file 
results  ofino  special  study  for  inbound  traffic  were,  available. 

:  These  percentages  were  applied,  to  the  equated  . words 
stated  in  Cahnnn.^B”  of.  the  exhibitta  approximate  the 
munber-of  reqoated  words  which  would  bave  originated  with 
or  transferred  to  Western  Union. 


[764J  To  the  total  of  equated  words  computed,  sepa¬ 
rately  for  each  circuit  there  was  applied  the  full  rate  per 
word  fcmdlme  toll  Of  4'  cents.  The  result  of  our  determina¬ 
tions  shows  that  approximately  $8£62  would  be  the  pay¬ 
outs  to  or  retention  by  Western  Union  for- traffic- destined 
to  or  received  from  The*  Netherlands.  *■' 

$9,670  for  traffic- destined  to or  received  from  Portugal; 
$427  for  traffic  destined  to  orreceived  from  Surinam,  or  a 
total  of  $1^659  for  the  three  circuits  combined.  '  ; 

Assuming  then  that  the  estimated  volume  of  traffic  to 
be  lost-  to  Mackay  would  have  the  same  ratio  of-  traffic 
handled’  by  Western  Union  land’  lines,  a  division  of  the 
amount  of  pay-outs  to  or  retention  by  Western  Union  was 
allocated  to  the  loss  of  revenue  estimated  to  Be  diverted 
to  Mackay  from  each  circuit  The  result  was,  of  the  $$562* 
estimated  to  brpaxcT-to  or  retained  by  Western  Umon  bmd 
lines  from  The  Netherlands  circuit,  $3489  should  be  applied 
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Lo*  A.  Cearley,  for  Appellant— Direct. 

.  ■» 

■>  j  •  * 

to  Column  MG”  and  the  remaining  portion,  or  $5^73  aTymM 
be  applied  to  Column  “H”.i>  :.*  .'*. 

n~  Of  the  $9,670  applicable  to  the  Portugal  circuit,  $3^28 
should  be  applied  to  Colnmn  “G”  and  $6,342  to  Column 
“H’Av  Of  the  $427-  applicable  to  the  Surinam  circuit,  $149 
should  be  applied  to  Column  “G”  and  $278  to  Column  “H”. 
AT  Giving  effect  to  the  adjustments  described  the  total 
[7651  of  Column  ^C”  would  be  reduced  by  a  total  for  the 
three  circuits  of  $18,659,  leaving  a  total  of  $153,651. 

Column  “G”  would  be  reduced  by  a  total  for  the  three 


Mr.  Werner:  You  mean  253,  don’t  you? 


*  -  * 
m*  *  *•  1 


*' « r* 

+A  1  V  '  •  X.’ 


Mr.  Hawkins:  It  should  be  253. 

f  rv  •  *  ">  *  •  •*  <i 

The  Witness:  253.  I  beg  your  pardon. 


'  "  (Continuing) :  Column  **G”  would  be  reduced  by  a  total 
for  the  three  circuits  of  $6,666  leaving  a  total  of  $94,794. 
?  Colmnn  “H”  will  be  changed  by  a  total  for  the  three 
circuits  of  $11^93,  leaving  an  adjusted  loss  of  $41,407. 

*s  1  i  t  *  r  *  l '  *  M  *■  *  ■*  *  * 

By  Mr.  Hawkins : 

^  k  «  *  I  r  .  >  J 

«  :  k ,  'T T  *  i  *.  #  .  4  *  1 4  **1  j  •  *  '  '  •  *•  t  *  • 

.  Q.  After  applying  these  adjustments  to  amounts  indi¬ 
cated  in  Exhibit  191,  what  would  be  the  annual  results  from 
operation  of  the  three  circuits  as  split  circuits?  A.  On  an 
annual  basis,  determined  by  multiplying  by  2,  the  adjusted 
results  of  operations  for  the  three  circuits  would  be  a  loss 
of  revenue  as  compared  to  present  conditions  of  $189,588. 

The  net  result  of  operating  the  circuits  as  forked  circuits 
would  be  a  net  estimated  loss  of  $82^14. 

~;Q.  Mr.  Cearley,  have  you  carried  this  one  step  further 
to  show  what  necessary  adjustments  must  be  made  in  the 
rates  between  the  United  States  and  each  of  the  three 
countries  to  make  up  this  loss?  You  might  state  first  the 
[766]  present  rate  and  the  required  rate.  A.  I  have  esti¬ 
mated  the  rate  increase  that  would  be  necessary  to  over- 
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LawA.  Cearley,  for  Appellant*— Direct* 

*  #  1  , 

•  *  r 

- ;,  Q,  WThatin  your  judgment  would  be  the  effect  on  inde¬ 
pendent  radio  coranumicatioua  and  BCA  Communications 
if  Mackey  continues  its  plan  foe  duplication  of  circuits! 

•  '  •  •  ,  •  Mi  ♦  ' 

|7681  Q.  Mr.  Cearley,  what  inyonr  judgment  will  be 
the  effect  on  independent  radio  communications  ■  and  BCA 
Communications  if  Mackay  continues  its  plan  for  duplica¬ 
tion  of  circuits* 


Mr.  Werner:  For  my  own  benefit,  so  that  I  can 
understand  the  answer,  I  would  like  to  know  what 
Mr.  Hawkins  means  by  “independent”! 

Mr.  Hawkins :  I  am  not  a  witness,  but  I  will  define 
[769J  the  term. 

Mr.  Werner:  I  mean  define  your  question  so  I 
cant  understand  the  answer. 

Mr.  Hawkins :  “Independent”  refers  to  any  com¬ 
pany  or  combination  of  companies  including  only 
radio,  and  it  means  disassociated  with  cables. 

:  Mr.  Werner:  X  see.  All  Tight. 

The  Witness :  The  picture  for  the  communications 
industry  and  BCA,  in  my  opinion,  the  results  would 
be  disastrous.  If  duplicate  circuits  are  authorized  to 
Mackay  to  all  the  places  in  Europe  now  served 
directly  by  BCA  and  in  addition  it  continues  to 
expand  elsewhere  throughout  the  world,  it  is  not  dif¬ 
ficult  to  visualize  within  a  reasonably  short  time 
that  a  very  substantial  portion  of  the  business  now 
handled  by  BCA  Communications  will  be  diverted  to 
those  circuits  with  the  resulting  adverse  effect  to  the 
public  interest 


,  Mr.  Kennedy:  Mr.  Commissioner,  I  think  I  will 
have  to  ebjectrto  this  public  interest  at  the  conclusion 
of  his  answer  there. That  certainly  is  a  far-fetched 


Lon  A.  Cearlcy,  for  Appellant— Direct. 

.  .  *  *  ■  r  *■*'•  -*  .  *  " 

conclusion  and  I  don’t  think  this  witness  can  answer  ' 
in  that  way. 

[770]  Mr.  Hawkins:  Mr.  Oommissioser,  1  think 
;  the  witness  is  an  expert  witness.  He  is  familiar  with 
•financial  matters  within  the  industry,  and  I  believe 
that  he  is  qualified  to  make  that  statement 

Mr.  Kennedy :  If  that  is  just  an  opinion  of  Ms  I 
am  willing  to  withdraw  the  objection.' 

The  Presiding  Officer:  Proceed.  Objection: with¬ 
drawn. 


By  Mr.  Hawkins:  s 

Q.  If  that  should  happen  what  would  be  the  result  on 
RCA  Communications  T  A.  Based  upon  my  experience  as 
Controller,  particularly  the  last  two  years,  when  BCA 
Communications  along  with  the  industry  went  through  two 
?rate  proceedings  in  this  Commission  it  is  my  considered 
judgment  that  steps  would  have  to  be  taken  to  curtail  and 
reduce  the  activities  of  BCA  Communications  substantially. 
If  expenses  should  exceed  revenue  many  of  our  smaller 
circuits  serving  important  sections  of  the  worH,which  we 
.have  opened  and  which  are  important  to  the  countries  they 
serve,  although  at  this  time  not  heavily  occupied  with  traf¬ 
fic,  might  have  to  be  closed. 

We  should  have  to  make  further  economies  wherever 
possible.  No  doubt  we  would  have  to  reduce  or  eliminate 
some  of  our  projects  and  activities  which  have  so  materially 
contributed  to  the  development  of  radio  communication. 

[771]  What  the  ultimate  outcome  might  be  I  do  not 
know  hut  there  is  not  sufficient  business  in  the  world  at  the 
present  time  to  be  carved  up  into  small  pieces  and  enable 
profitable  operations  by  several  carriers,  further  diluting 
the  already  inadequate  revenue. 

Q.  Will  you  carry  that  one  step  further  to  show  how 
ifhe  public  interest  may  be  affectedt 
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1  .i*  *• 

*  ,  f  *  ,  >  »  ' 

_v .  £772]  A.  The  effect  on  world-wide  cozmmmications  and 
in  the  final  analysis  the  effect  on  the  public  generally,  is  the 
ultimate  question.  If  in  any  case  we  have  further  dupli¬ 
cation  of  facilities  performing  the  same  service  that  indi¬ 
vidual  facilities  can  now  render,  one  of  two  things  must 
necessarily  happen:  either  the  public  will  be  forced  to  pay 
a  much  higher  price  for  the  service  that  it  receives,  or  one 
or  both  companies  will  be  forced  to  contract  its  operations 
to  the  extent  that  the  United  States  could  not  have  a  strong 
world-wide  communications  system  which  it  must  have. 

•  ••••• 

£773]  Mr.  Werner:  In  connection  with  the  same 
.  exhibit,  Mr.  Commissioner,  I  would  like  to  ask  some 
r  questions.  In  arriving  at  your  loss  of  $10,034  in  • 
column  H  of  Exhibit  191,  odd  you  go  back  to  your 
.  column  D,  “Cost  of  Operating  Circuit”  and  show  the 
*  reduction  in  cost  which  would  be  £774]  attributable 
,  to  the  diversion  of  traffic  to  Mackayf  As  I  under- 
, .  ■ stand  it  you  arrived  at  the  allocation  figure  in  column 
D  on  the  basis  of  transmitter  hours  and  all  costs 
,  -  involved  in  the  operation.  Now,  if  there  were  a 

.. .  i ,  reduction  in  the  number  of  words  handled  by  BCAC, 
.4  :  on  the  basis  of  the  formula  that  you  used,  would  that 
not  result  in  a  smaller  figure  in  column  D  for  The 
.  Netherlands,  and  a  smaller  figure  for  Portugal  and 

..Surinam  than  is  now  indicated t 

<<  »  *- 

,  The  Witness :  If  that  method  were  followed,  that 
;  is  true,  but  if  you  will  notice,  in  footnote  3  I  say 
..  ,  . .  that  if  Mackay  is  granted  split  circuits  the  cost  of 
,  :  operating  the  circuits  of  BCA  is  expected  to  remain 
as  indicated.  . 

,  -  Mr.  Werner:  Yes,  but  as  I  understand  this 

exhibit,  especially  column  D,  that  is  an  allocation 
..  and  not  an  actual  cost  .  • 

The  Witness:-  That  is  correct  It  was  allocated 
on  the  basis  set  out  in  the  letters. 


?  *  V 


,-z  '  7f  i>‘  *  -*4?r  Cjjw  v*  a.‘“^  <v,  sr,,5£.~  *£•  «v  •M.f-vi"*  xv  > 
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.  .  r  ■•  -  -  .  .-  -  *  *■  ► 

Mr.  Werner:  So  wouldn’t  it  follow  that  when 
your  traffic  factors  change  that,  using  the  same 
formula,  yon  would  come  up  with  a  different  alloca¬ 
tion?  . 

.  I  recognize  that  if  these  were  actual  costs,  that 
may  be  one  thing,  hut  using  a  specific  allocation 
formula,  when  the  factors  change  the  result  of  the 
formula  would  also  change,  would  it  noil  ^ 

[775J  The  Witness:  If  you  followed  through  on 
that  reasoning,  it  would.  I  would  be  glad  to  make 
the  computation  on  that.  However,  I  have  not  con¬ 
sidered  that  there  would  be  that  reduction. 

Mr.  Werner:  Let  me  put  it  this  way,  Mr.  Cear- 
ley:  Let’s  assume  that  you  began  your  allocation 
study  with  a  reduction  in  the  word  volume  which 
you  anticipate  will  occur  if  Macikay’s  applications 
are  granted.  If  you  began  with  that  figure— that 
traffic  figure — your  figures  in  column  D  would  all  be 
different,  would  they  nott  <  '  '  , 

The  Witness:  To  whatever  extent  the  word  allo¬ 
cation  affected  it,  it  would. 

'  Mr.  Werner:  That  is  what  I  mean. 

The  Witness:  But  a  substantial  portion  of  the 
expenses  are  on  other  basis  of  allocation.  To  that 
extent  it  would  not  change  it  v 

Mr.  Werner:  I  realize  that  For  example,  your 
transmitter,  if  it  is  on  24  hours  a  day,  the  cost  of 
operating  that  transmitter  would  be  the  same  regard¬ 
less  of  the  amount  of  traffic  handled  over  that  trans¬ 
mitter.  '  r  '  *i  -  y  ‘  **y  _ 

TheWitness:  That  is  correct 
*Mr.  Werner:  On  the  other  hand  there  may  be  a 
reduction  in  costs  for  operator  hours,  messenger 
pick-up  and  delivery  service,  and  such  items  of  cost 
which  were  included  in  this  allocation  formula  as  I 
understand  it  Bo  I  make  myself  dear?  <  - 


,  »  <u  *• 
V* 


; 162  ■  *  . 

*  .  ^  •  * 
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,  *  *  *  •  *  - 
t  A  ,»  *  r  .  ^  fw-  ’  *;  »*  ' 

[776]  The  Witness:  Yes.4  I  understand  it.  I 
will  be  glad  to  show  yon  the  result  of  that 

•  •  •  •  • 

[7771  ’Mr/Weraer :  One  other  question,  Mr.  Com- 
missioner,  with  respect  to  Exhibit  192.  AH  the 
circuits  to  the  countries  shown  in  that  exhibit  I 
understand  are  split  [778]  or  forked  circuits.  Is 
;  that  correct  T 

The  Witness:  That  is  in  accordance  with  my 
interpretation  Of  what  is  a  split  circuit 

Mr.  Werner : J  On  those  eleven  circuits  shown  on 
'  that  exhibit  have  you  made  an  allocation  study 
*  ‘'similar  to  the  one  made  in  Exhibit  191 1 

The  Witness:  I  have  not 

,  *  (  » _  .jr  «  /<*  •  ,  h  ,  .  ,  ,  *  , 

Mr.  Werner:  Are  you  prepared  to  state  that  all 
the  circuits  shown  on  that  exhibit  are  circuits  on 
winch  BCA  Communications  sustains  losses  in  opera- 
^  tiont  *  .  *'  ■" 

■ '  ''  The  Witness :  I  have  not  made  any  allocation - 

Mr.  Werner :  I  am  not  saying  you  made  that  state¬ 
ment  'l  am  asking  you  if. you  are  prepared  to  make 
that  statement 

The  Witness :  1  am  not  saying  that  we  are  having 
a  loss  on  those  circuits.  I  don’t  know. 


^[791]  Whereupon  HabbyBaaoh  was  called  as  a  witness 
for  and  on  behalf  of  Western  Union  Telegraph^  Company 
and,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows:  . 

»  f*  *  •  v  9  »  4 

Direct  examination  by  Mr,  Wendt: 


Q.  By  whomareyou  employed!  A.  Iam  employed  by 
the  Western  Union  Telegraph  Company. 


Harry  Baack,  for  Wester*  Union 
Telegraph  Company  Direct. 


>£792J  .The  'Presiding  Officer:  Without  objeethm,  Mr. 
Baach’s  qualifications  will  he  Accepted. 


fSOOJ-By  Mr.  Wendt: 

.  -  -  .  •  -  .  .  •  .  t:  •  * 

Q.  Now,Mr.  JBaach,  when  the  messagegets  to  Holland, — 
to  Amsterdam — what  terminal  facilities  are  available  to  the 
Western  Union  for  the  delivery  of  sueh  traffic?  A.  At 
Amsterdam,  we  pick  np  traffic  from  the  centers  by  telex, 
which  has  been  properly  described  as  the  European  equiva¬ 
lent  of  the.  ATT-TWX  in  the  United  States.  We  have  tie¬ 
line  connections.  We  have  the  facility  of  telephone  pick  up 
and  delivery,  and  we  have  messenger  pick  np  and  delivery. 
That  is,  for  Amsterdam. 

Q.  Excnseme,at  that  point.  We  have  onr  own  office  in 
Amsterdam?  A.  Yes,  sir ;  we  have  onr  own  office. 

f801J  Q.  And  the  tie  lines  to  important  cnstomers 
terminate  right  in  the  Western  Union  office  m  Amsterdam? 
A.  Yes,  sir.  Ah  of  the  messages  that  will  be  handled  or 
can  he  handled  through  the  facilities  which  T  have  jnst 
described,  for  pick  up  and  delivery  in  Amsterdam  terminate 
in  onr  own  office,  and  the  messengers  I  referred  to  are  onr 
messengers  picking  up  and  delivering  through  that  office. 

Q.  They  are  Western  Union  employees?  A.  Thatiscor- 
■  recL  >  .  *  . 

Q.  Do  we  have  any  call  boxes?  A.  No,  we  do  not.  We 
haven’t  had  any  need  for  them  so  far.  „ 

Q.  Now,  beyond  Amsterdam,  traffic  destined  to  points  in 
The  Netherlands  other  than  Amsterdam,  how  is  such  traffic 
handled?  A.  At  all  other  points  in  The  Netherlands,  the 
Dutch  Administration  offices  accept  messages  bearing  onr 
routing,  and  transfer  them  to  onr  office  in  Amsterdam, 
whence  all  Western  Union  traffic  is  then  transmitted  directly 
to  New  York  via  London. 

-Incoming  messages  arriving  at  onr  Amsterdam  office  for 
joints  in  the  hinterland  of  The  Netherlands  beyond  onr 
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\  •  ' 

Amsterdam  gateway  are  likewise  delivered  through  trans¬ 
fer  to  the  Dutch  Administration  in  Amsterdam. 

[802]  Q.  In  the  event  that  Mackay  should  he  licensed 
to  communicate  with  Amsterdam,  would  the  terminal  facili¬ 
ties  available  to  it  be  any  different  from  those  available  to 
the  Western  Union  Telegraph  Company  ontside  of  Amster¬ 
dam?  A.  To  the  best  of  my  knowledge  they  wonld  be 
identical  The  same  people  wonld  pick  np  and  deliver  the 
traffic  ontside  of  Amsterdam. 

'*  Q.  In  Amsterdam,  however,  there  wonld  be  a  difference? 
A.  That  is  true.  •  I  do  not  believe  they  will  have  their  own 
messenger  pick-up,  their  own  tie-lines,  direct  telex  connec¬ 
tions,  or  their  own  telephone  switchboard.  They  wonld 
have  to  depend  entirely  npon  the  Dutch  Administration  in 
Amsterdam  for  the  performance  of  equivalent  service. 

s  Q.  Do  yon  have  any  other  comments  yon  care  to  make 
with  respect  to  our  operations  in  The  Netherlands?  A. 
From  a  service  standpoint?  *  - 

> '  Q.  Yes.  A.  Nothing  other  than  our  ability  to  hold  the 
business  indicates  to  me  we  are  performing  an  unusually 
excellent  service  against  most  difficult  odds,  and  I  am  not 
aware  that  the  public  has  complained  about  our  service  and 
the  quality  of  our  service  in  Amsterdam  from  The  Nether¬ 
lands  to  the  United  States,  from  the  United  States  to  [803] 
Amsterdam,  or  from  the  United  States  to  any  point  in  The 
Netherlands. 

Mr.  Werner:  What  did  you  mean  by  your  phrase 
.“against  odds”? 

The  Witness:  Well,  I  can  deal  with  that  at 
greater  length  if  you  wish. 

Mr.  McPherson  has  recited  some  of  the  difficulties 
experienced  by  the  Commercial  I  don’t  look  upon 
those  difficulties  with  the  same  apprehension.  Any 
.  man  in  the  telegraph  business  knows  he  must  slug 
,  for  business. .  We  are  willing  to  slug  for  it,  and  we 


n  *  ...  -  - 

—  ,  ■  t  -  *  *.1  ‘  y  s  * 

.  .  .  f  ‘  *  tm  ■ 
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have  held  our  own  against  those  same  difficulties,  and 
we  are  quite  willing  to  continue  slugging  for  it  ; 

By  Mr.  Wendt:  .  _  r. 

Q.  Bnt  there  is  also  the  difficulty  of  competing  with  a 
nationally-owned  and  operated  radio  company  in  a  foreign 
country  for  inbound  business,  isn’t  there?  Isn’t  that  the 
difficulty?  A.  There  is,  when  you  find  yourself  competing 
with  such  a  national  enterprise  under  the  conditions  that 
currently  prevail. 

•  *  „  s  *  A 

[806]  Q.  Now,  how  is  Western  Union  traffic  handled  in 
Portugal  once  it  arrives  there?  A.  By  the  same  adminis¬ 
tration  that  will  pick  up  and  deliver  for  all  of  the  carriers 
participating  in  this  case,  the  Portuguese  Administration. 

The  same  facilities  of  pick  up  and  delivery  win  be 
employed  by  all  of  ns  through  that  administration,  and  we 
now  employ  those  facilities. 

Q.  Were  you  present  when  Mr.  McPherson  testified 
with  respect  to  the  effect  of  the  1941  decree  of  the  Portu¬ 
guese  Government?  A.  I  was. 

Q.  How  do  you  reconcile  his  testimony  with  the  rise  in 
traffic  from  Portugal  which  Western  Union  experienced  in 
1942,  which  was  after  the  decree  of  1941,  as  shown  on 
Exhibit  No.  16?  A.  Well,  I  think  you  ought  to  go  back  to 
1940  to  obtain  a  thorough  appreciation  of  the  problem.  If 
you  wiU  look  at  Exhibit  16,  which  I  now  have  before  me, 
you  win  see  the  rather  meteoric  rise  which  Western  Union 
enjoyed,  going  from  1940  to  1941,  even  while  BOA  was 
there,  and  in  [807]  the  year  when  that  decree  was  issued — 
and  I  believe  the  exhibit  introduced  through  Mr.  McPherson 
indicated  that  the  Portuguese  decree  was  published  in  the 
latter  part  of  1941 — even  in  that  year  we  rose  to  our  highest 
levels,  and  even  after  it  was  in  fun  effect  in  1942;  we 
enjoyed  those  very  high  levels,  until  late  in  1942,  when 
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competitive  mayhemwas  committed  against  Western  Union 
by  the  Commercial. 

•  •  •  •  •  .• 

[814]  Q.  Mr.  Baach,  dnring  the  conrse  of  Mr.  Mitchell’s 
testimony,  and  again  today,  in  the  form  of  an  exhibit, 
•proof  was  offered  to 'dtow  that  there  have  been  no  rate 
reductions  until » the  radiotelegraph  carriers  entered  the 
field  of  international  communications.  Bo  yon  agree  with 
that  general  -statement!  A.  No,  sir.  I  can  nnderstand  why 
it  was  made,  bnt  I  can’t  agree  with  it 

Q.  What  is  the  fact!  A.  Well,  I  have  high  regard  for 
Mir.  Mitchell,  and  ;  [815]  I  appreciate  his  well-informed 
viewpoint,  bnt,  having  lived  throngh  the  rate-cutting  wars 
of  cables  versus  radio,  and  knowing  that  any  new  business¬ 
man  in  a  new  business  chops  rates  in  order  that  he  can  get 
started  into  . business,  I  can  well  accept  that  with  a  grain  of 
salt,  but  the  statement  that  implied  that  there  had  been 
no  cable  cuts  overlooked  what,  in  my  opinion,  was  the 
greatest  cutin  Tates  ever,  and  it  was  not  a  competitive  rate 
cuieither  :•  it  was  the  business-building  type  of  rate  cat 

It  was  when  the  cables,  and  only  the  cables,  first  intro¬ 
duced  the  night  letter  service  and  the  deferred  service. 

■  That  was  a  rate  reduction  of  the  greatest  moment  It 
produced  business,  it  created  a  new  market,  it  created  new 
volume,  and  the  proof  of  it  today  is  in  the  very  figures  that 
vwe  are  familiar  with,  when  about  80  percent  of  the  load  is 
in  those  two  classifications. 

«  • 

Hr.  Werner;  When  did  that  take  placet 
The  Witness:  About  1912.  Between  1910  and 
1912. 

-By  Mr.  Wendt: 

*  *  *  * 

Q.  And  that  rate  cut  far  antedated  the  entrance  of  any 
radiotelegraph  company  into  business  ?  A.  Oh,  yes.  I  might 


Harry  Booth,  for  Western  Union 

add,  also,  that  there  were  many  cable  eats:  before  radio 
was*  born,  all  prodneed  out  of  thesame  reasoning;  One 
cable  company  was  there,  a  new  [Slfij:  cable  company  came 
in,  and  it  sliced  a  rate  in  order  to  get  going.  So  itwasn’t 
radio:  it  was  just  competitive  aetion. 

Q.  Now,  Mr.  Baach,  is  it  snffideni  to  say  tbat  whew  an 
additional  radio  carrier  is  permitted  to  do:  business-  at  m 
new  point,  that  the  net  proceeds:  to  the  American  carriers 
— what  might  he  termedthe  “pie” — is  thereafter  simply 
divided  four  ways,  when  theretofore  it  had  been  divided 
three  ways!  A.  Well,  it  may  be  true  that  the  pie  is  divided 
by  foar,  bat  the  big  thing  is  we  no  longer  have,  the  same  pie; 
It  is  much  smaller,  because,  to  accomplish  that  farther 
division  of  the  pie,  a  piece  of  the  pie  must  first  be:  donated 
to  a  foreign  administration.  - 

Q.  What:  do  yon  mean  by  that!  Gan  yon.:  give:  ns  an 
example  of  thatf  *  A.  Well,  I  will  give  yon  a  hit  of  an  illne* 
tration,  and  as  an  example,  I  :  will  deal  with  Commercial 
Gable  Company  and  Maekay  Badio,  and  let’s  take  The 
Netherlands.  Let’s  say,  for  the  moment,  that  Commercial 
Gable  Company  enjoys  $100^000  of  revenue  on  traffic  from 
The  Netherlands  to  the  United  States.  Its  associate  Maekay 
Badio  enters  the  field.  Commercial  Cable  Company,  let  ns 
say*  loses  50  percent  of  its  load  to  its  companion  com¬ 
petitor,  and  theoretically  no  harm  has  been  done,  so  we 
hear:  it  goes  [8173  from  one  pocket  into  the  other,  so  the 
story  goes.  Commercial  Cable’s  $100,000  goes  down  to 
$50,000,  but  don’t  think  for  one  moment  that  the  other 
$50,000  goes  to  Maekay  Badio. _ 

That  cut  of  the  pie  has  to  come  into  the  picture.  Maekay 
Badio  has  to  whack  up  with  the  Holland  Administration, 
in  order  to  he  there  in  the  first  instance,  that  $50,000  winch 
it  has  taken  away  from  the  Commercial  Cable  Company; 
and,  roughly,  that  division  is  50  percent,  so  that  the  AC&B 
system,  . in  that 'instance,  having:  started  with  $100^00,  for 
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example,  and  the  Commercial  Cable  Company  ends  np  with 
Commercial  Cable  Company  and  Mackay  Radio  and  $75,000, 
and  the  Dutch  have  been  handed  $25,000. 

'  Q.  Do  yon  recall,  daring  the  hearings  in  Docket  8230, 
that  it  had  been  strongly  nrged  by  the  AC&B  Companies, 
as  well  as  the  other  companies,  that  the  revenue  require¬ 
ments  of  the  American  carriers  as  a  whole  be  the  decisive 
factor  in  determining  upon  the  new  rates;  do  yon  recall 
that?  A.  I  very  well  remember  that. 

Q.  How  can  yon  reconcile  that  principle  of  rate-making, 
so  to  speak,  with  this  practice  of  diluting  the  revenues  of 
the  American  carriers  by  handing  over  additional  money 
to  the  foreigners?  A.  I  think  it  is  quite  obvious  that  a  con¬ 
tinuation  [818]  of  that  practice  will  bring  us  all  to  the 
same  one  end:  revenues  will  be  diluted  from  the  American 
side,  our  tills  will  be  depleted,  we  will  all  be  in  difficulties, 
and  we  will  be  down  here  for  rate  money  from  the  American 
public  in  order  that  it  can  be  parcelled  out  to  the  foreign 
administrations,  so  that  the  foreign  administrations  can 
continue  with  this  so-called  radio  nationalism. 

;  Q.  Then,  is  it  your  position  that  the  only  justification 
for  the  entrance  of  another  carrier  into  an  already  crowded 
field — a  field  with  an  abundance  of  facilities — is  when  it  is 
shown  that  the  entrance  of  such  carrier  will  produce  enough 
new  business  to  offset  the  losses  necessarily  incurred  by 
the  other  carriers  already  there?  A.  That  is  right,  and 
that  new  business  isn’t  here.  The  record  shows  where  busi¬ 
ness  is  moving,  where  it  has  been  moving,  the  testimony  in 
Docket  8230  proved  it,  and  all  this  accomplishes  is  that  we 
go  to  the  Dutch  and  build  up  the  bugaboo  of  radio  national¬ 
ism,  which,  truthfully,  is  only  dollarism,  and  we  say  to  the 
Dutch,  “You  do  business  with  us  on  this  basis  and  we  will 
pay  you  for  it  at  the  expense  of  the  United  States. 

Q.  On  that  point  of  radio  nationalism,  about  which  Mr. 
McPherson  testified  at  length,  is  it  your  opinion  that  there 
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is  any  real  snch  national  preference  for  radio,  or  is  it  the 
natural  preference  that  goes  with  the  [819]  desire  for 
additional  money?  A.  The  good  American  dollar  is  the 
only  answer. 

Q.  Have  we  had  experiences  along  those  lines?  A.  We 
most  certainly  have. 

Q.  Can  yon  give  ns  one?  A.  Yes.  Bight  recently,  Ger¬ 
many. 

Q.  What  happened  in  Germany?  A.  We  have  a  settle¬ 
ment  deal  with  Germany,  or  we  had,  whereby  the  German 
participation  on  onr  through  cable  service  to  and  from 
Germany  and  under  OMGUS,  75  percent  of  the  dough  for 
the  American  carrier  and  the  remaining  25  percent  for  the 
German  side. 

That  is,  on  through  cable  service.  Last  fall  we  found 
that,  if  we  were  to  continue  to  do  business  with  the  rein¬ 
carnated  Beichspost,  now  known  as  the  Deutschpost,  and 
we  wanted  business  from  Germany,  we  could  get  it,  with 
or  without  radio  nationalism,  provided  we  paid  good  Amen- 
can  dollars  and  matched  the  radio  participation,  and  we 
have. 

Q.  What  is  that?  50  percent?  A.  And  we  are  paying 
50  percent,  and  we  are  getting  the  business. 

I  suppose  we  might  do  that  in  Holland  some  day,  if 
we  have  to. 

I  am  opposed  to  it  I  think  it  is  uneconomic;  I  think  it 
is  unAmerican,  and  I  think  it  is  draining  away  good  Ameri¬ 
can  money  in  futile  competition,  with  no  business  in  sight, 
and  in  a  declining  market 

Mr.  Wendt:  That  concludes  our  testimony. 

The  Presiding  Officer:  We  will  resume  at  10:30 
Wednesday  morning. 

(Whereupon,  at  5:10  p.  ul,  the  hearing  was 
recessed,  to  reconvene  at  10:30  a.  ul.  May  5, 1948.) 
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[863]  Kenneth  E.  Stockton  was  recalled  as  a  witness 
for  America  Cable  &  Radio  Company  and,  having  been 
pnevionsly  duly  sworn*  was  examined  and'  testified  as 
follows  r .  ’  - 

1  m+  *  *  W 

Gross  examination  by  Mr.  Margraf:  ■  * 

r  i  '  w  >  » 

Q.  Mr.  Stockton,  what  positions  do  yon  hold  in  the 
L;  K  AT.  System?'  A.  I  am  vice  president  of  the  LT.&  T., 
and  director;  vice  president  and  director  of  the  Inter¬ 
national  Standard  Electric;  and  president  of  American 
Cable  A  Radio,  Commercial  Cable,  and  All  America  Cable 
A  Radio,  and  Director  of  Commercial  Cable,  AH  America, 
and  Mackay  Radio.  ’ 

Q.  Are  yon  an  officer  of  Mackay?  A.  No. 

Q,  How  long  have  yon  been  a  director  of  L  T.  AT.? 
Al.  I  think  it  is  since  about  1939.  I  am  not  sure. 

Q.  What  is  the  scope  of  your  operations,.  your  field,  as 
vice  president  of  X  T.  A  T.f  A.  At  the  present  time,  I  jnst 
try  to  pay  attention. to  American  Cable  A  Radio.  It  is 
advisory  on  other  matters,  and  pnrely  advisory  for.  con¬ 
sultation  on  general  European  matters,  mostly. 

Q.  How  longjhave  yon  been  employed  by  or  an  officer  or 
director  of  X  T.  A  T.?’  [864]  A.  How  long?’ 

.  Q.  Yes.  A.  Since  1925. 

Q.  And  what  was  your  first  position  with  L  T.  A  T.? 
A.  General  attorney  for  International  Standard  Electric 
Corporation. 

Q.  Beginning  in  1925?  A.  Beginning  at  the  end  of  1925. 
I  think  it  was  October,  1925. 

Q.  And  then  what  else  did  yon  do  with  L  T.  A  T.?  A. 
I  was  European  general  attorney  from  1926  to — well,  I  do 
not  know  exactly  when  that  title  stopped,  whether  it  was 
1938  or  1939,  whenever  Mr.  Frangbecaxne  European  coun¬ 
sellor. 

Mr.- Werner:,  Just  to  clarify,  if  you  do  not  mind, 
Mr.  Margraf,  yon  were  general  attorney  for  the 
L  T.  A  T.  System? 
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The  Witness:  I  was  general  Attorney  more  or 
less  for  tiie  International  Standard  Electric,  espe¬ 
cially,  but  handled  also  general  L  T.  &  T.  work  in 
European  negotiations.  W  .  ' 

*  * 

By  Mr.  Margraf : 

Q.  How  long  have  yon  held  positions  with  the  American 
cable  and  radio  companies,  or  any  one  of  themt  ~A.  As 
nearly  as  I  can  recollect,  it  was  right  after  the  completion 
of  the  Postal  reorganization.  I  think  it  was  about  1940,  or 
something  like  that  -  <-* 

•  •  •  •  '•  •  .  •' 

[887]  Q.  Do  yon  have,  in  convenient  form  in  yonr  notes, 
Mr.  Stockton,  the  names  of  the  officers?  •  If  yon  will  just 
read  them  out  A.  Of  the  American  Cable  and  Radio? 

Q.  Yes.  A.  The  officers  are  Wolcott  H.  Pitkin,  Chair¬ 
man  of  the  Board,  Kenneth  E.  Stockton,  President,  Forest 
L.  Henderson,  [888]  Executive  Vice  President,  Barnes  A. 
Kennedy,  Vice  President  and  General  Attorney,  Chauncey 
R.  McPherson,  Vice  President  and  Secretary,  Haraden 
Pratt,  Vice  President  and  Chief  Engineer,  Charles  D. 
Hilles,  Jr.,  Vice  President,  Luke  McNamee,  Vice  President, 
Bertram  B.  Tower,  Comptroller,  Oswald  C.  Buchanan, 
Treasurer.  ....  '  . 

-  Q.  Bo  yon  have  the  directors  of  American  Cable  and 
Radio?  A.  Directors  are  Sosthenes  Behn,  Forest  Hender¬ 
son,  Robert  Lehman,  Luke  McNamee,  Paul  E.  Manheim, 
Warren  Lee  Pierson,  Wolcott  H.  Pitkin,  Kenneth  Stockton, 
George  W.  Weeks. 

.  :  * r  *  •  •  •• 

[890]  AAC&R  Inc.  officers:  - 

J.  L.  Merrill,  Chairman  of  Board 

W.  H.  Pitkin,  Vice  Chairman  of  Board 

K.  E.  Stockton,  President 

F.  L.  Henderson,  Executive  Vice  President 
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i  ’  v ;  J.  A.  Kennedy,  Tice  President  and  General  Attorney 
,  Haraden  Pratt,  Vice  President  &  Chief  Engineer 
‘  >  C.  R.  McPherson,  Vice  President 
B.  Tower,  Comptroller 
O.  C.  Buchanan,  Treasurer 


Directors: 


Merrill,  Pitkin,  Stockton,  Hammond,  Henderson,  Pier¬ 
son,  McPherson,  Boemer,  Roosevelt. 


C.  C.  C.  Officers: 


K.  E.  Stockton,  President 

F.  L.  Henderson,  Executive  Vice  President 

J.  A.  Kennedy,  Vice  President  and  General  Attorney 

CL  B.  McPherson,  Vice  President 

L.  N.  Anderson,  Vice  President 

Jas.  Milne,  Vice  President  .  ... 

Morgan  Heiskell,  Vice  President  ~ 

B..  Tower,  Comptroller 
O.  C.  Buchanan,  Treasurer 


*  4 


7  r+* 


Directors: 


'  C.  Burden,  K.  E.  Stockton,  F.  L.  Henderson,  T.  V. 
Jordan,  [891]  W.  L.  Pierson,  H.  Boemer,  and  W.  H.  Pitkin. 


►i*  *  r» 


MBT  Officers: 


L.  McNamee,  President 

F.  L.  Henderson,  Executive  Vice  President 

J.  A.  Kennedy,  Vice  President  &  General  Attorney 

Haraden  Pratt,  Vice  President  &  Chief  Engineer 

C.  E.  Scholz,  Vice  President  J  *  * 

C.  B.  McPherson,  Vice  President 

C.  C.  Chapman,  Vice  President 

A.  C.  Jorgensen,  Vice  President 

E.  H.  Price,  Vice  President 


mi  rrmiTiH  7  f|T  r  r 


•.  •  r  r 
'*  *’  r*  * 

■  *  f  ■ ,  v  ,  ;v,- 

^  *  *  * .  *  +  - 


,  ■  •  >*'.  '■  *  ‘k  ,  *  •  vV  y.v#^  >.%V  ••  vV*  -  -  h 

-  .  •  ;,v...'* ■■,..>■  •  :.':.:‘V;-.ir',v-  j? .'•'r;-..- ;-K? -  . ;. 

'■..]  r  '  -  * 1"  *•'.*'■  '. .  ..••>•••  ’*'.••  .-..v./ ;  ’.■  *  -'. 


•  ;  r“  ' 


**«  to**  «. 

1  *'•  I  »  4  '  +, 


.'  t>  c  . 
•VJ  i  ~  ■  .  V 

• '  '•  1  •  T 1 

-  I-  ■  '  . 


Kenneth  E.  Stockton,  for  Intervenor — Cross. 

L.  Spangenberg,  Vice  President  v  ■  * 

B.  Tower,  Comptroller  , 

O.  C.  Buchanan,  Treasurer  .  ; 

-  ^  ’  -  i 

Directors: 

Stockton,  Pitkin,  Henderson,  Jorgensen,  McNamee, 
Pierson,  Pratt,  Price  and  Spangenberg. 

CPC  Officers: 

.  •  •  *■  ^ 

Frank  Flynn,  Vice  President 
Mnllabey,  Vice  President  j  ■ 

J.  A.  Kennedy,  General  Attorney 
E.  McKeon,  Treasurer 
T.  V.  Jordan,  Secretary 

•  -  ■*  *  -i  .T» 

Directors: 

'  , .  'f  i ,  '  * . 

Bacon,  Flynn,  Ginman,  Jordan,  B.  Lehman,  0.  Shea, 
[892]  Pitkin  and  McCante. 

•  „  <•  >••'»..*  >  >  •  . 

'  t  **  .  -  /  ,  • 

By  Mr.  Margraf :  ^.1  " 

Q.  Who  is  the  operating  head  of  American  Cable  and 
Badio — are  yonf  A.  I  am  nominally  that,  bnt  Forest  Hen¬ 
derson  probably,  I  would  say,  is  more  nearly  the  operating 
head.  I  decide  questions  of  policy,  but  he  decides  ques¬ 
tions  of  operation — operating  practice.  .  ’ 

Q.  Who  is  the  operating  head  of  All  America?  A.  Mr. 
Henderson.  ~  :  V*. 

Q.  And  Commercial  Cable?  A.  Mr.  Henderson. : ' 

Q.  And  Mackay?  A.  Mr.  Henderson — from  an  opera¬ 
tions  standpoint?  " 

Q.  Yes.  A.  That  is  right 

Q.  Is  Mr.  McNamee — Admiral  McNamee — active  in 

the - A.  He  is  President  of  the  Mackay  Badio  and  I  am 

President  of  all  the  other  companies.  ~ 
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Q.  Is  Admiral  NcNamee  still  active  in  the  operations 
of  Mackay?  A.  I  would  say  not 

Q.  Who  is  the  operating  head  of  Commercial  Pacific? 
A.  Mr.  Frank  Flynn. 

•  •  •  •  •  • 

’{894]  Q.  "Who  decides  such  questions  as  new  circuits 
for  which  Mackay  should  apply?  A.  I  should  say  I  decide 
it  after  consultation  with  the  staff. 

Q.  After  consultation  with  what  staff?  A.  Of  the 
American  Cable  and  Radio:  Mr.  Henderson,  Mr.  Scholz, 
Mr.  McPherson,  Mr.  Tower,  Mr.  Jorgensen.  - 

Q.  Is  there  a  formal  group  which  passes  upon  such 
questions  as  that?  A.  I  wouldn’t  say  so,  no. 

Q.  Who  decides  such  questions  as  the  routing  of  traffic 
among  the  various  AC&R  companies?  A.  That  is  an  oper¬ 
ating  question  that  the  fundamental  principles  are  decided 
by  Mr.  Henderson  in  consultation  with  me,  and  how  those 
principles  are  applied  when  you  get  down  to  details  is  a 
question  for  Mr.  Henderson  and  the  men  in  the  operating 
department  under  him,  probably  Mr.  Wiseman,  Mr. 
Scribner. 


£895]  Q.  When  you  make  a  decision  as  to  the  routing  of 
traffic — for  example,  routing  of  traffic  over  Commerical 
Cable  or  over  Mackay — to  a  point  where  both  companies 
may  serve  directly  or  indirectly,  in  what  capacity  do  you 
act?  Are  you  acting  as  President  of  AC&R  or  as  a  Director 
of  Mackay  or  as  a  President  of  Commercial?  A.  I  am 
probably  acting  in  about  three  capacities,  as  President  of 
AC&R,  and  if  it  is  a  question  of  conflict  between  Mackay 
and  Commercial  Cable  circuits,  as  a  director  of  Mackay 
and  as  a  President  of  Commercial  Cable. 

’  /  Q.  So  that  you  can’t  identify  your  own  position  as  acting 
on  behalf  of  one  of  the  companies  or  another  in  making  such 
a  decision  as  that?  A.  The  decision  is  made  for  generally 
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1  [896]  Q.  When  did  IT&T  acquire  the  Commercial  Cable 
:  Company?  A.  I  think  it  was  about  a  year  later,  in  1928. 
.  'V  Q.  At  the  time  of  that  acquisition  did  Commercial  Cable 
1  Company  or  .411  America  have  affiliated  companies  engaged 
.  in  radio  telegraph  activities?  A  Yes.  At  that  time  it  is 
!  my  understanding  that  when  we  acquired  Commercial  Cable 
they  already  had  taken  some  action  toward  radio  activities. 

Q.  Do  you  know  the  nature  of  those  radio  activities?  A 
-■  It  was  through  the  operating  end  of  what  was  the  Federal 
1  Telegraph  in  California,  and  I  do  not  know  personally 
;  offhand  whether  the  Delaware  Company — the  Delaware 
Mackay  Company — was  formed  before  Commercial  or  after 
the  IT&T  acquired  control  of  Commercial. 

»■?<•  Q.  Had  the  Mackay  Badio  and  Telegraph  Company  of 
t  California  been  formed  by  that  time?  A  I  have  always 
thought  Mackay  Badio  and  Telegraph  was  an  offshoot  of 
the  Federal  Telegraph  of  California. 

:j:  Q.  That  is  Mackay  of  California?  A  That  is  Mackay 
of  California.  So  I  would  think  it  had  been  formed,  or  that 
its  predecessor  company  was  already  in  existence. 

-  Q.  And  by  the  time  IT&T  acquired  Commercial  Cable 
Company,  is  it  not  true  that  Commercial  Wireless,  Ino,  a 
subsidiary  of  Mackay  Companies,  had  been  formed,  to 
engage  [899]  in  radio  telegraph  activities?  A  I  would 
think  so.  '  '' 

Q.  And  Commercial  Wireless,  Inc.  later  became  Mackay 
Badio  and  Telegraph  Company  of  Delaware?  A  That  is 
.  my  recollection.  I  have  been  told  that  is  so.  I  can’t  speak 
from  personal  knowledge. 

Q.  Do  you  know  the  purpose  which  the  parent  companies 
of  the  Commercial  Cable  Company,  had  in  organizing  the 
radio  telegraph  companies  ?  A  I  think  I  know  the  purpose. 

Q.  What  was  the  purpose?  A  I  think  the  purpose  was 
the  realization  that  the  radio  telegraph  of  the  BCA  con¬ 
stituted  a  grave  danger  to  the  cable  business,  that  their 
ability  to  go  out  and  make  deals  with  foreign  administra¬ 
tions  and  give  them  half  of  the  revenue  from  the  operation 
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of  the  telegraph  circuits,  was  going  to  cat  the  cable  com¬ 
panies’  throats  sooner  or  later,  and  that  it  would  be  neces¬ 
sary.  to  protect  themselves  by  organizing  a » competing 
similar  organization  which  would  be  able  to  offer  the  same 
inducement  to  foreign  administrations  that  RCA  did. 

•  •  •  ■  ry. 

[900]  Q.  In  building  up  that  radio  organization  was  it 
the  plan  to  swing  the  traffic  from  cable  to  the  radio  [901] 
companies?  A.  I  don’t  know  whether  it  was  at  that  time  or 
not.  1  think  that  was  something  that  may  have  been  present 
in  their  minds,  but  I  think  they  were  probably  more  con¬ 
cerned  with  the  inevitable  swing  of  the  traffic,  because  of 
the  foreign  administration  to  pass  traffic  it  picked  up  over 
radio  circuits  in  which  it  would  have  an  interest.  ~  • 

Q.  To  what  extent  would  you  say  it  was  the  purpose  of 
the  parent  companies  to  establish  radio  circuits  as  alternate 
routes  to  cable  routes?  A.  I  am  not  qualified  to  say  what 
they  thought  at  that  time.  I  can  tell  you  what  I  think  at 
the  present  time  but  at  that  time  I  was  not  in  New  York. 
I  was  stationed  abroad.  -  »  ■  { 

Would  you  like  me  to  tell  you  what  I  think  they  should 
have  thought?  \  '  <  -  y  . 

Q.  Yes,  I  would  like  you  to.  A.  X  think  they  certainly 
should  have  figured  on  setting  up  a  radio  network  that  would 
be  world-wide,  competing,  if  possible,  with  every  point 
touched  by  their  cable  circuits,  w  . 

Q.  Competing  with  RCA?  A.  And  competing  with  their 
offering  a  duplicate  service  to  their  own  cables. 

.  Q.  At  the  present  time,  Mr.  Stockton,  do  you  concede 
[902]  it  to  be  the  purpose  of  Mackay  to  compete  with  All 
America  and  with  Commercial  Cable?  A.  It  is  not  exactly 
competition.  It  is  the  offering  of  an  alternate  form  of 
service.  I  don’t  know  exactly  that  you  can  call  it  competi¬ 
tion.  We  have  got  two  facilities  which  we  can  offer  to  the 
customer.  •' 

Q.  In  some  instances,  as  I  understand  it,  traffic  which 
is  offered  to  Commercial  Cable  Company,  for  example,  and 
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which  is  unrooted  by  the  sender,  is  sent  oyer  Mackay ’s  dr- 
ouits,  is  that  oorrect?  A.  What  do  yon.  mean  by  “offered 
to  Commercial  Gable  Company  “1  Because  at  the  present 
time  His  a? little  bit  difficult  to  say  if  the  traffic  is  nnronted 
whether  it  is  offered  to.  Commercial  Cable  Company.  It  is 
offered  to  the  AC&B  System  more  or  less. 

Q.  If  a  customer  comes  into  AC&B  office  and  wants  to 
send  a  message  what  kind  of  blank  does  he  get?  A.  He 
oomes  in  an  AC&B  office  ? 

'■  Qv  Yes.  A  He  will  either  offer  them  at  the  present 
time  &  commercial  blank  or  a  Mackay  blank  if  it  is  a  point 
in  Europe,  offer  them  an  All  America  blank  or  a  Mackay 
hlank  to  a  point  in  South  America. 

Q.  Is  he  offered  two  blanks  if  it  is  a  point  in  Europe — 
a  Commercial  and  Mackay  blank?  [903]  A  I. think  all 
those:  offices  are  provided  with  two  blanks  and  there  is  not 
supposed  bo  be  any  effort  to  swing  the  customer’s  desire 
one  way  or  the  other. 

r  Q.  Within  the  system?  A  No.  What  we  want  to  do  is 
to  have  him  mark  it  with  an  AC&B  via,  either  Mackay  or 
Commercial  or:  All  America. 

Q.  Suppose  he  writes  his  message  out  on  a  Commercial 
Hank  and  sends  it  to  the  attendant.  Are  there  instances 
where  under  such  circumstances  the  message  is  sent  over 
the  Mackay  circuit?  A  Surely. 

Q.  Where  that  occurs,  da  you  conceive  that  Mackay  is 
competing:  with  Commercial?  A  No.  Where  it  is  sent 
under  such  circumstances  over  a  Mackay  circuit,  it  is.  be- 
cause  Mackay  can  offer  a  service  that  is  superior  to  Com¬ 
mercial^  either because  it  has  a  direct  route  to  the  point  of 
destination,  or  because  it  can  effect  a  quicker  delivery. 

Qi.  In  the  event  they  are  granted  a  circuit  to  The  Nether¬ 
lands  in  this  case,  as  I  understand  the  testimony,  at  least 
aLoertain  amount  of  the  unrouted  traffic  which  is  offered  to 
Commercial  would  be  sent  over  Mackay,  is  that  correct? 
Althinkso. 
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[904}  Q.  Suppose  such.  &  message,  destined  for  a  city 
in  Holland  which  is  neither  The  Hague  nor  Amsterdam  nor 
Rotterdam,  were  turned  over  to  the  AC&R  System!  A.  I 
forget  what  the  terms  of  the  contract  are,  but  whatever  the 
proposed  Mackay  contract  requires,  we  turn  it  over  to 
Mackay. 

Q  You  don’t  concede  that  Mackay  is  competing  with 
the  other  AC&R  companies  for  that  traffic,  do.  you!  A*  I 
don’t  exactly  feel  it  is  competing,  no. 

-•  ♦  ♦  ♦  *  •  •.  ^  m 

[923 1  Q.  In  your  testimony,  Mr.  Stockton,  there  was  a 
suggestion  to  the  effect,  that.  Mackay  was  prevented  from 
establishing  a  circuit  with  The  Netherlands  because  of 
provisions  in  RCA  contracts.  Ho  you  have  any  explanation 
as  to  why  a  circuit  with  The  Netherlands  was  not  established 
after  the  entrance  of  the  consent  decree  to  which  you 
referred  in  your  direct  testimony — the  consent  decree  of 
1935!  A.  Of  1945! 

Q.  ’35.  A.  No.  Except  I  think  that  was  one  of  the 
countries  influenced  by  the  Oslo  decision. 

Q.  So  you  feel  that  it  was  not  a  provision  of  the  RCA 

contracts  but  rather  a  decision  of  the  Commission -  A. 

That  is  right 

Q.  —which  might  have  influenced  the  Dutchf  [9241 
A.  I  don’t  think,  after  that  final  agreement,  the  RCA  con¬ 
tracts  legally  were  what  stopped  us  at  aH 

Q.  Hid  Mackay  have  a  circuit  with  Portugal  prior  to 
the  last  war!  A.  With  Portugal! 

Q.  Yes.  A.  I  don’t  think  so. 

Q.  Was  it  ever  anthorized  by  the  Commission!  A.  I 
don’t  know. 

Q.  I  refer  you  to  Exhibit  7,  item  153,.  which  indicates 
that  . Mackay  applied  to  the  Commission  ami  was  anthorized 
to  open  a  circuit  with  Portugal  on  May— that  is  the.  applica¬ 
tion  was  granted  on  May  5, 1942,  no  circuit  waa  opened  and 
the  authorization  expired  on  June  1,  1943.  Ho  you  have 
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any  reason  to  doubt  the  accuracy  of  that  item!  A.  No.  I 
suppose  that  was  one.  of  that  whole  batch  that  were  obtained 
at  once,  practically. 

'  Q.  Do  you  know  the  reason  for  your  failure  to  open  the 
circuit  with  Portugal  at  that  time?  A.  No.  1  would  assume 
it  was  the  same  reason  that  applied  with  the  other  circuits 
we  didn’t  open  at  that  time  that  we  had  authority  to  open. 

Q.  Is  it  your  testimony  that  there  was  nothing  in  the 
BCA  contracts  which  prevented  the  opening  of  the  Portugal 
circuit!  [925]  A.  So  far  as  I  know,  nothing. 

Q.  Did  Mackay  ever  have  a  circuit  to  Surinam  prior  to 
the  war!  A.  Wait  a  minute.  To  go  back  to  your  last  ques¬ 
tion:  that  was  before  the  BCA  had  finally  agreed  to  waive 
its  exclusive  right  to  unrouted  traffic,  wasn’t  it!  Then  the 
BCA  contract  may  have  had  an  important  bearing  on 
the - 

7  Q.  As  I  understood  your  testimony  on  direct  examina¬ 
tion,  it  was  that  after  the  entrance  of  the  consent  decree 
inl935  there  was  nothing  to  prevent  a  foreign  correspondent 
from  owning  a  second  circuit  with  the  second  American 
carrier.  Is  that  not  correct!  A.  I  was  wrong  in  that.  I  was 
thinking  that  was  the  last  decree,  but  the  last  decree  was 
in  1942,  wasn’t  it,  or  ’43! 

r  Q.  There  wasn’t  a  decree  in  1942  or  1943.  A.  There 
wasn’t! 

Q.  No.  A.  There  was  a  stipulation. 

Q.  Ton  are  referring  to  action  taken  by  the  Federal 
Communications  Commission!  A.  I  don’t  remember  now. 
I  thought  it  was  taken  with  the  Department  of  Justice 
being  in  on  it.  What  I  am  referring  to  is  when  you  finally 
gave  a  complete  clearance  and  said  that  any  foreign  adminis¬ 
tration  could  handle  non-  [926]  routed  traffic  with  Mackay 
as  well  as  specifically  routed  traffic. 

The  1935  decree,  as  I  recollect,  said  that  you  would  not 
oppose  their  making  contracts  for  routed  traffic.  Personally 
I  think  the  Chinese  arbitration  put  that  out  of  the  way  even 
before  the  decree  did. 
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Q.  So  that  after  the  Chinese  arbitration  there  was  no 
longer  anything  in  the  RCA  contracts  which  would  prevent 
the  opening  of  a  circuit  with  a  second  American  carrier? 
A.  I  think  that  is  why  yon  people  signed  the  decree. 

Q.  Then  yon  are  not  blaming  the  RCA  contracts  for 
the  failure  of  Mackay  to  open  circuits  with  The  Nether¬ 
lands  or  Portugal  at  any  time  after  the  date  of  the  Chinese 
decree,  are  yon?  A.  Yes,  I  do  blame  the  contracts. 

Q.  But  yon  have  said  that  there  is  nothing  in  the  con¬ 
tracts — 

™  '  /  %  4.  «  ”  *  • 

Mr.  Kennedy:  Let  him  finish. 

*  ■  1  *  j  •  •  /  ♦  •  * 

A.  I  said  so  before,  but  I  was  thinking  of  the  time  yon 
really  came  dean  and  agreed  not  to  have  anything  in  the 
contract  opposing.  Yon  got  me  to  say  1935  and  I  shouldn’t 
have  agreed  to  the  ’35  date,  because  under  the  *35  decree — 
after  the  Chinese  arbitration  in  fact — we  had  the  right  to 
try  to  get  an  administration  to  open  a  separate  circuit  with 
us  just  for  routed  traffic. 


[927]  By  Mr.  Margraf : 

s  •  .  . 

Q.  And  there  was  nothing  in  the  contract  which  RCA 
had  with  its  correspondents  which  would  prevent  opening 
of  such  a  circuit?  A.  Nothing  would  prevent  opening  of 
such  a  circuit  except  that  it  was  an  extremely  unremunera- 
tive  and  piddling  kind  of  circuit,  to  put  it  mildly. 

•  •  •  •  •  •  • 

[986]  Q.  Now,  Mr.  Stockton,  will  you  refer  to  Exhibit 
No.  79?  A.  Exhibit  what? 

[987]  Q.  79.  Do  you  have  that?  A.  Yes.  * 

Q.  That  exhibit  recites  a  condition  which  the  Com¬ 
mission  required  International  telegraph  carriers  to  place 
— or  which  was  placed  in  the  licenses  of  international  tele¬ 
graph  carriers,  doesn’t  it?  A.  Right  .  .  ; 

Q.  Was  that  condition  placed  in  the  licenses  issued  to 
the  AC&R  companies?  A.  I  think  it  was,  originally,  yes. 
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Q.  Did  any  of  the  AC&R  companies  send  waiver  pro¬ 
visions  out  to  any  of  its  correspondents  pursuant  to  this 
ruling  of  the  Commission?  A.  I  don’t  know  whether  they 
did  or  not,  but  I  should  think  they  did. 

•  •  •  •  »  • 

Mr.  Margraf :  Will  you  submit  that,  Mr.  Kennedy? 
I  would  Eke  the  record  to  show  whether  any  of  the 
AC&R  companies - 

•  ••••• 

[988]  Mr.  Kennedy:  The  waivers  were  sent  to 
affiliated  companies,  being  so  called  SARA,  and 
CIDRA,  which  is  another  IT&T  subsidiary  in  Buenos 
Aires,  and  to  the  company  known  as  CRIB  in  Bio 
de  Janeiro,  another  IT&T  subsidiary,  and  to  the 
IT&T  subsidiary  in  Santiago,  Chile,  also,  later  on, 
after  the  war,  to  the  Austrian  company,  and  to 
Denmark  and  to  Salvador. 

•  ••••• 

[996]  Q.  Now,  let  me  ask  you,  is  this  theory  of  free  and 
open  competition  which  you  have  expounded,  Mr.  Stockton, 
the  basis  for  the  Mackay  applications  in  this  proceeding? 
A.  I  do  not  know  what  you  mean  by  that  question. 

[997]  Q.  My  question  is  too  broad.  It  is  in  reliance 
upon  that  theory  that  Mackay  is  applying  for  duplicate 
circuits?  A.  Right. 

[998]  Q.  As  I  understand  your  testimony,  Mr.  Stock- 
ton,  you  do  agree  that  Mackay  is  a  strong  competitive  factor 
in  the  telecommunication  industry  today?  A.  Yes,  sir.  I 
am  proud  of  it. 

•  •  •  •  •  •  • 

[1002]  Q.  Now,  is  not  the  AC&R  system,  embracing 
both  radio  and  cable  facilities  of  that  system,  a  very  strong 
competitive  force  in  the  radiotelegraph  industry?  A.  We 
would  like  to  think  so. 
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Q.  Are  yon  not,  as  a  matter  of  factt  A.  1  say,  we  like 
to  think  sa 

Q.  Does  the  parent  of  AC&R,  that  is,  the  IT&T,  and  also 
does  AC&R  represent  that  it  operates  both  the  largest 
American  International  Commonications  network-telephone 
or  telegraph  or  both?  Is  that  representation  made?  A.  I 
think  that  representation  is  made.  I  think  that  is  correct 
•  •  •  •  •  •  • 

Q.  Let  me  continue  on  some  of  these  representations. 

Is  it  true  that  AC&R  companies  represent  that,  “These 
companies  constitute  an  unequaled  international  telegraph 
system  £1003]  under  American  ownership,  offering  assur¬ 
ance  of  speed  of  service  and  reliability  that  only  the  instant 
availability  of  both  cable  and  radiotelegraph  transmission 
is  able  to  provide”?  A.  That  is  right. 

Q.  That  is  on  page  40  of  Exhibit  No.  198,  or  the  animal 
report  of  IT&T  for  1947. 

Now,  that  representation  is  made,  is  it  not?  A.  It  cer¬ 
tainly  is. 

Q.  That  position  is  achieved  without  the  benefit  of  these 
three  circuits  for  Mackay,  was  it  not?  A.  Yes. 

Q.  Now,  is  it  not  true —  A.  But  it  would  never  have 
been  achieved  if  we  had  not  gotten  circuit  after  circuit. 

Q.  Is  it  true  that  the  representation  is  made  by  the 
AC&R  system  that,  “In  the  second  full  post  war  year  the 
AC&R  system  was  the  only  international  telegraph  carrier 
to  show  an  increase  in  the  volume  of  business  handled”! 
A.  That  is  right. 

Q.  That  is  taken  from  page  41  of  Exhibit  No.  198.  That 
representation  is  made,  is  it  not?  A.  Yes,  sir. 

Q.  And  the  AC&R  system  was  able  to  show  that  increase 
without  the  benefit  of  these  three  circuits,  was  it  not?  A. 
That  is  right. 

•  ••••• 

£1009]  Q.  Now,  Mr.  Stockton,  on  page  136  of  the  tran¬ 
script,  you  made  reference  to  “Not  only  these  three,  but 
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other  circuits  that  will  come  up  in  the  future”.  Is  it  the 
'  plan  of  Mackay  to  apply  for  duplication  of  all  BCA  cir¬ 
cuits?  A.  Yes,  sir. .  ; 

'  Q.  To  every  point?  A.  Yes,  sir. 

•  •  • 

[1011]  Q.  Do  you  think  that  even  though  the  ftxi«trng 
carrier  [1012]  is  thrown  into  loss  operations,  the  duplicate 
circuits  should  be  granted?  Is  that  right?  A.  Where  that 
does  not  create  a  monopoly  situation. 

Q.  I  do  not  know  what  you  mean  by  that  A.  I  mean, 
i  supposing  you  have  two  carriers  serving  a  point 

•• '  Q.  No.  We  have  taken  an  example  of  three  carriers.  I 
understand  your  position.  But  let  us  assume  the  position 
!  which  was  last  given  of  only  one  carrier  serving  the  point 
and  the  second  one  seeks  to  come  in.  A.  The  second  one 
i  seeks  to  come  in.  If  that  is  going  to  put  that  particular 
carrier  in  the  red,  I  still  do  not  believe  that  is  any  reason 
for  not  having  the  second  circuit. 

Q.  Now,  should  the  Commission  then  consider  the 
possibility  of  rate  increases  to  that  point  and  permit  the 
carriers  to  re-coup  the  losses  by  rate  increases?  A.  I  think 
that  depends  on  the  circumstances  of  that  particular  point. 

-  If  it  is  a  small  point  it  never  can  be  said  to  stand  on  its  own 
feet,  and  it  is  merely  a  side-feeder  to  a  general  system  of 
communications,  then  I  do  not  know  whether  you  can  say 
i  that  you  were  entitled  to  a  rate  increase  for  each  particular 
point,  because— 

Q.  Suppose  it  is  a  large  point  A.  Let  me  finish.  If  it 
is  a  large  point,  then  I  think,  as  I  understand  public  policy 
to  be  laid  down  by  the  law,  [1013]  which  says,  as  I  under¬ 
stand  it,  to  the  effect  that  the  competition  should  be  fostered, 

!  I  thin lr  the  Commission  should  permit  and  foster  competi¬ 
tion  to  those  large  points  even  if  it  has  to  increase  rates 
to  do  it. 

Q.  Sven  though  the  public  must  pay  the  freight  for  the 
increased  competition?  A.  Paying  the  freight  for  what  it 
has  expressed  the  desire  to  have,  and  that  is  competition. 
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Q.  Yon  do  have  competition  for  these  circuits  'without 
the  presence  of  competition  from  another  radio  carrier, 
do  yon  not,  Mr.  Stockton?  [1014]  A.  Yes,  to  Holland,  i 

Q.  Yon  are  back  to  Holland.  And  to  Portugal  and  to 
Surinam?  A.  I  do  not  think  your  competition  to  Portugal 
is  as  complete  as  it  is  to  Holland. 

Q-  I  just  want  to  say  that  yon  are  not  contending  there 
is  no  competition  in  the  handling  of  telegraph  traffic  to 
those  points,  are  yon?  A.  No,  I  am  not  contending  there 
is  no  competition. 

Q.  So  the  public  has  the  benefit  of  competition  to  these 
points;  is  that  not  it?  A.  Yes,  but  it  is  a  very  in  adequate 
competition,  and  to  limit  it  to  its  present  state  would  be 
inadequate  competition. 

•  •  •  •  • 

t  .  ■  *  * 

[1015]  third  one  does  not,  but  it  gets  it  a  little  closer  to  the 
line,  and  the  fourth  or  the  fifth  or  the  tenth  finally  throws 
it  into  a  loss  operation.  Do  you  think  that  should  continue? 
A.  'Which  operation? 

Q.  It  depends  on  who  is  doing  the  applying.  The  shoe 
may  fit  either  foot,  but  the  point  I  am  asking  is,  is  it  your 
view  that  the  Commission  should  permit  this  increasing 
encroachment  upon  the  earnings  of  the  aviating  carrier, 
whether  it  be  Mackay  or  RCA,  to  continue  and  grant  all 
the  circuits  except,  perhaps,  the  last  one?  A.  I  think  they 
should  grant  them  all. 

Q.  Even  the  last  one?  A.  Absolutely. 

Q.  Which  throws  the —  A.  Throws  what?  That  is 
what  you  do  not  specify.  Whether  it  throws  both  the 
existing  carrier  plus  the  Mackay  into  the  red  or  merely  the 
Mackay,  or  merely  the  existing  carrier?  . 

Q.  Let  us  take  first  the  existing  carrier,  whether  it  be 
Mackay  or  RCA.  It  throws  the  existing  carrier  into  the 
red,  the  last  encroachment  does.  A.  I  should  say  it  should 
be  granted. 

Q,  Now,  suppose  the  new  carrier  should  be  in  the  red 
also  because  it  can  not  make  any  money  out  of  the  circuits? 
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Should  it  *tiH  be  granted?  Should  all  these  applicants  be 
£10161  granted  all  along  the  line?  A.  In  other  words,  yon 
say  if  yon  have  two  complete  radio  networks  covering  the 
whole  world  and  they  are  both  in  the  red - 

<2*  That  is  right,  because  they  are  competing  for  each 
of  the  points.  A.  Because  they  are  competing  for  each  of 
those  points,  should  that  be  permitted? 

Q.  That  is  right.  A.  And  I  say  yes,  because  the  rates 
are  then  obviously  inadequate. 

Q.  And  you  say,  then,  that  the  public  should  make  up 
for  the  expenses  of  that  competition  and  the  rates  should 
be  increased  accordingly;  is  that  right?  A.  Yes.  I  do  not 
believe  that  it  would  be  necessary. 

•  •  «  •  *  • 

[1018]  Q.  So  there  are  some  limits,  then,  on  your  posi¬ 
tion?  A.  No,  there  are  no  limits. 

<}.  On  your  position  that  there  should  be  free  and  open 
and  competition  to  all  points?  A.  There  are  no  limits, 
because  I  say  that  then  the  Commission  should  raise  the 
rates  in  order  to  keep  the  system  of  competition  alive. 

Q.  So  yon  think  the  Commission  should  continue  to  raise 
rates?  Are  any  limits  on  the  rates  that  you  would  put? 
A.  So  long  as  the  public  policy  is  laid  down  that  we  want 
competition  in  the  United  States  and  they  do  not  want  to 
set  up  a  situation  such  as  exists  in  the  telephone  field,  then 
I  think  that  Congress  has  laid  down  that  rule,  and  that  the 
Commission’s  job  is  to  foster  competition  and  not  to  create 
practical  monopoly. 

•  ••••• 

[1022]  Q.  Let  me  read  yon  a  statement  which  seems  to 
express  the  views  of  Mr.  Sosthenes  Behn  on  the  merits  of 
not  dnplicating  operations,  and  the  merits  to  the  pnblic  in 
the  matter  of  rates  from  these  operations,  and  see  if  yon 
agree  with  Mr.  Behn. 

What  position  does  Mr.  Behn  hold  in  the  IT&T  system? 


..**,*  *.'  •  *jiv  ■  ,  i  t  *-  •  -**  ♦  ,/’/ J1  .v^t--  v  icjs'.'  ,  i  _  — 1  *y  ' 
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r  >  *  * 

4  *  *  #  * 

Q.  President  of  the  FF&T?  A.  Yes,  sir.  vU * 

Q.  Is  he  also  Chairman  ofthe  Boardt  A.  Yes. 

Q.  Now,  this  statement  is  from  hearings  on  S6,  the 
Session  of  the  Senate  Interstate  Commerce  Committee,  held 
on  June  17th,  1929,: at  page  1047  of  the  printed transcript 
of  the  hearing.  -  -v  ,  .  v 

Senator  Dill  asks  the  question:  -  '  ■  •  • 

“In  your  statement,  you  recommend  the  repeal  of  Sec¬ 
tion  17  and  give  as  a  reason  that  it  will  bring  lower  rates?’. 

As  l  understand  it.  Section  17  is  now  the-Section  which 
[1023]  became  Section  314  of  the  Present  Act 

Mr.  Behn  answered: 

S.*  .  *%  ^  l  *  ^  • 

-  •  *  * 

i  “WeH,  Senator,  we  will  have  less  expense,  less 
$  overhead  expense.  We  will  nobbe building  upTtfcese 
tremendous  separate  plants  and  investments.  There 
is  not  enough  traffic  to  have 'two  radio  statians  going 
at  the  same  time,  doing  about  the  same  business  gen- 
erally,  and  they  will  have  their  separate  overhead, 
The  Badio  Corporation  will  build  up  thmr  system 
and  we  will  build  up  ours, ;  and  we  will  have  two 
capital  investments.  ” 

Now,  is  not  the  import  of  Mr.  Behn  ’s  testimony  that  the 
public  would  suffer  from  such  competing  operations,  where 
both  companies  are  building  up  their  separate  plants  and 
separate  investments  f  A.  I  would  not  say  it  was.  proper.  I 
would  say  thepnblic  might  pay  more,  but  there  a  lot  of  times 
yon  pay  more  and  get  pleasure  out  of  it,  but  at  least  legis¬ 
latively  you  are  supposed  to.get  pleasure  out  of  it  ; 

Q.  Mr.  Behn,  as  Lnnderstand  his  testimony,  with  recom¬ 
mending  that  the  situation  be  not  created  where  the  public 
is  subject  to  that  disadvantage.  Now,  do  you  disagree  with 
Mr~  Behn’s  attitude  on  that  score?  A.  .No.  I  think  I  should 
goon  and  amplify what  you  did  not  seem  to  have  amplified 
in  explaining  the  quotation,  and  that  is  tbat  this  was  on  a 
hearing  for  a  hill  to  permit  the  f  [1024]  acquisition  of  the 
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m  •*'  r*  - 

*  • 

ECA  by  IT&T,  after  the  BOA  had  agreed  to  sell  out,  and 
subject  to  the  necessary  legislation  being  passed.  It  is 
perfectly  true  that  when  and  if  Congress  decides  that  it  is 
not  in  the  public  interest  to  have  competition  in  the  tele¬ 
graph  field,  it  will  be  probably  be  cheaper  for  the  public  in 
the  way  of  rates  to  have  a  single  entity,  bnt  that  situation, 
which  has  been  attempted  to  be  changed  several  times,  has 
not  been  changed.  The  legislative  position  is  still  the  way 
it  was.  As  I  understand  it,  the  public  policy  rule  is  that 
there  should  be  competition,  and  I  think  it  is  the  duty  of 
this  Commission  to  foster  it. 

Q.  You  said  you  understood  the  Oslo  case,  and  you  have 
said  that  the  Oslo  case  did  not  so  hold.  I  don’t  want  to 
argue  with  yon  as  to  what  the  policy  is,  because  I  think  we 
understand  what  your  view  is,  and  that  your  view  is,  as  you 
have  admitted,  contrary  to  the  view  of  Congress  as  inter¬ 
preted  by  the  Oslo  case.  A.  I  did  not  mention  anything 
about  Congress.  As  interpreted  by  the  particular  court  that 
decided  the  Oslo  case,  I  think  that  its  views  are  not  in 
accord  with  mine  on  certain  points  of  the  public  policy. 

>>  Q.  Nevertheless,  Mr.  Behn  was  pointing  out  disadvan¬ 
tages  from  the  rate  standpoint  of  duplicating  radio  facili¬ 
ties,  was  he  not!  A.  There  is  no  debate  about  it  that  if  you 
eliminated  [1025]  competition  completely,  you  could  reduce 
rates.  *  '  —  " 


[1027]  Q.  I  do  not  want  to  argue  with  you  on  public 
policy,  by  Congress,  because  the  case  will  speak  for  itself. 

Let  me  read  you  this  statement  and  see  your  reaction 
to  it.,,  I  will  say  in  advance  that  this  is  from  a  brief  filed 
on  behalf  of  All  America  Cables  and  Badio,  Inc.,  in  Docket 
[1028]  5890  et  al,  dated  March  27, 1939,  the  Ecuador  case  : 

’  •’>-  “One  school  believes  that  in  the  case  of  regulated 
fv industries  where  price  and  service  are  controlled 
-  by  the  public,  it  is  better  to  have  the  facilities  adjusted 
'  so  that  they  will  be  reasonably  adequate  and  not 
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►  I  (  4  *  .  4  "  ,  >  l’  *  ,  .  « 

Kenneth  E.  Stockton,  for  Intervenpr^—Oross: 

V  *  •  i  *  ’  9* 

~  Q.  Now,  in;  AflAmerica’sstatement,  though,  in  1 939 — 
and  this  immediately  follows  what  appears  on  page  24of 
the  brief,. tbe  part  which  I  just  read— it  says,  “I  think  there 
has  been  a*  shift  of  opinion  in  the  late  years:  towards  the 
first  of  these  theories,’!  which  is  the  opposite  theory  from 
the  one  which  yon  expressed.  A.  That  was  the  Oslo  case? 
Q.  That  is  right  A.  It  certainly  does.  ’  r< "  ,  .;v,v~ 

Q.  Now,  reading  on,  on  page  25,  this  statement  is  made 
by  All  America  cables  and  radio  :  V  .  .  "  ~  .  ?  : 

* *  £  •  i  - 1 4  *  *  ,f  ■  ''&* '  f  ‘  '  *  •  * 

“Would  any  sensible  man  think  that  for  the  sake 
of  getting  competition  we  would  do  well  to  have  a 
second  company-  operating  between  the  same  points 
providing  [1032]  greatly  excessive  capacity  with  the 
result  of  causing  both  competitors  to  do  business  at 
a  loss?'  Intbe  long  run,  the  service  and  the  public 
would  both  suffer.”’  '  .  i 

k  4.* 

.  a.  .  ,  .  r'  v 

,  -  .  .  **.  J  4  •  «  O ' 

The  statement  of  All  America  in  that  case*  was-that  in 
such  a  situation,  the  public  and  the  service  would  both 
suffer.  Now,  we  must  keep’ in  mind  again  that  there  was 
a  case  where  there  was  no  competition  at  all;  and  BOA  was 
seeking  to  establish  the  second  carrier,  which  is  different 
from  .the  present  case  which  we  have;  where  there  iacom* 
petition  to  the  points.  I  take  it  that  yon  wonld  not  go  along 
with  that  statement  today;  yon  would  say  that  a  sensible 
mandoes-think  that  we  ought  to  have  competition.  A.  What 
I  say  is  that  if  the  Commission  is  going  to  adhere  to  the 
rule  of  the  Oslo  case,  then  I  think  that  they  might  as  well 
go  .  the  whole  hog  and;  just  decide  to  establish  a  monopoly 
sooner  or  later.  .  V 

Q.  This  argument  of  Allr  American  continues  on  page 
25:  ',v"‘  ’• 

“Competition  in  unregulated  industries  must  be 
•  preserved;  but  where  we  have  complete  regulation, 
•  the  burden  o&  the  argument  shifts*”  •  '■ 


■'rT  -  -  ,  « i- 


■  S,  •  ” 


Kenneth  E.. Stockton,  for  Intervenor — Cross. 

:s  £1038]  Q.  Mr.  Stockton,,  as  I:  understand  your  re¬ 
sponses  to  my  questions,  yon  were  of  the  opinion  that  the 
Commission  should  permitcompetitiveradio  telegraph  dr- 

•  *  ll  M  1l  1  •  it  •  M  A  I  • 


to  permit  carriers  to  continue  in  the  business.  Now,  do  yon 
ppt  anylimit  on  where  such  increases  are  to  stopT  [1039] 
A.  1  think  I  also  put  a  limit  on  the  amount  .of  competition. 
Lsaid  ifryou  have  complete  competition  and  completely  new 
oompetitiors  coming,  in,  then  they  may  reach  a  point  which 
may  pnt  them  aU  in  the  red,  and  the  Commission  may  say 
that  therates  are  still  proper..  . 

Q.  Too  low! :  A»  No.-  They  may  say  they  are  still 
proper,  because  they  would  support  fewer  competitors. 
But  X  think  that  the  .  rates  should  be  adequate  to  support 
free  competition  between  at  least  two  carriers  who  repre¬ 
sent  both  eable  and  radio. 

— * »  •*  ■  - 

'•*’Mr.  Werner:  You  mean,  two  cable  carriers? 

He  Witness :  Either  one  radio  and  wire,  as  we 
are,  and  a  cable  carrier  and  radio  carrier  against 
us,  or  two  combined  cable  and  radio  carriers.  In  my 
opinion,  that  is  the  modem  picture  of  complete 
vi  ^  communication,  a  combination  of  cable  and  radio. 

r\  *  r-.L.  »  1  .  '  «,  .  •'  ,  'ill,  '  ‘  . 

By  Mr.  Margraf:  ’ 

Q  Ab  I  understand  your  testimony,  you  did  not  place 
the  limit  on  two  of  the  carriers,  but' you  said  more  carriers 
should  be  permitted  ?  ’  A;  That  is  right 

Ahd  if  the  rates  were  too  low  to  permit  carriers 
under  swh  a  condition  of  competitive  operation  to  engage 
in  operations  at  a  profit,  the  rate  should  be  raised?  A. 


rr  [X040]  Mr.  Wendt:  Excuse  me,  Mr.  Margraf.  I 
am  not  sure  that  I  understood  you,  Mr.  Stockton. 
Just  what  type  of  carriers  should  be  there? 

The  Witness:  I  think  there  should  be  two  cable 
competitors  and  two  radio  competitors. 
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Mr.  Wendt;:  Two  cables  and. two  radios T  That 
is  what  Mr.  Werner  asked. 

The  Witness:  There  should  be  two  complete  1 
competitions.  Now,  yon  can  have  other,  radio  car-  i 
riers  comein  and  other  cablescome  in  there,  but  I  do  ; 
not  believe  the  rate  should  be  raised  to  snpport  an  ! 
unlimited  number  of  competitors.  . 

Mr.  Werner  :  Let  ns  see  if  I.  understand  your  j 
answer  correctly.  Yon  say  the.  rates  shonld  only  be  j 
high  enough  to  support  one  radio  carrier  one  one 
cable  carrier? 

The  Witness:  No;  two.  To  support  competition  j 
in  both  fields.  '  . 

Mr.  Werner:  Two  cables  and  two  radios? 

The  Witness:.  Two  cables  and  two  radios,  so  yon  [ 
have  complete  competition  in  both  cable  and  radio.  ! 
But  even  that  is  not  to  any  one  point,  but  only,, for 
example,  to  large  points,  such  as  England. 

Mr.  Wendt  :  Is  not  the  end  result  of  that  theory, 
Mr.  Stockton,  simply  this,  that  we  can  not  have  com-  j 
petition  as  you  want  it  in  the  absence  of  the  American  j 
Cable  &  Radio  Company?  Ton  could  never. have  the  j 
competition  of  which  you  [1041]  speak,  of  two  cable 
carriers  and  two  radio  carriers,  without  having,  the  j 
American  Cable.  &*Badid  at  that  pointT  : " 

The  Witness:  Probably  not  ' 

Mr.  Wendt:  So,  as  I  say,  the  end  result  of  your  j 
theory  is  that  in  the  absence  of  the  presence  of  the  \ 
American  Cable  &  Radio,  in  both  its  forms  of  opera-  j 
tion,  that  is,  cable  and  radio,  we  can  not  have  real  j. 
competition? 

The  Witness:  You  might  have.  Western  Union  i 
might  develop  radio,  too.  It  has  never  done  it  in  the  | 
International  field. 

Mr.  Wendt:  Let  us  just  consider  the  situation  as  j 
it  exists  today. 


i 
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•  '<  -  The  Witness:  As  it  exists  today,  yon  can  not 

have  two  cable  carriers  without  having  American 
•  .  Cable  &  Badio  in  it,  and  yon  can  not  have  two  radio 

■'* •  carriers.  But  I  think  that  to  offer  complete  service 
<  -  to  its  customers,  American  Cable  &  Badio  must  be 
•able  to  offer  full  competition  on  cable  and  full  com¬ 
petition  to  all  radio  points.  I  was  trying  to  answer 
Mr.  Margraf ’s  question  as  to  what  the  limits  on  that 

•  were,  in  my  opinion. 

4  '111'  r 

By  Mr.  Margraf : 

'  Q.  But  yon  would  put  a  limit  now  on  this  free  and  open 
competition;  is  that  right?  1  understood  you  to  say  before 
that  you  would  not  put  any  limit  on  it  A.  The  only  limit 
I  would  put  on  it  is  whether  the  £1042]  Commission  raises 
rates. 

Q.  Now,  within  the  limits  that  you  have  placed  on  it, 
if  circuits  are  duplicated  throughout  the  entire  world,  where 
there  are  circuits  between  radio  and  telegraph  carriers, 

:  would  you  permit  whatever  rate  increases  are  necessary  to 
enable  both  of  the  carriers  to  operate  at  a  profit?  Is  that 
right?  A.  Yes.  , .  . ,  , 

Q.  Without  any  limit?  A.  It  would  be  very  negligible. 
Q.  Now,  do  you  envision  the  possibility,  Mr.  Stockton, 
i  of  increases  of  the  rates  to  a  point  where  the  carriers  would 
!  be,  in  practical  effect,  priced  out  of  business?  Is  that  not 
I  possible?  A.  It  is  possible,  but  then  it  is  a  question  of 
whether  the  carrier  wants  voluntarily  to  get  out  of  business. 
I  do  not  think  that  the  Commission  should  substitute  itself 
;•  for  the  principle  of  competition  and  force  a  carrier  out  of 
business. 

Q.  So  you  would  say,  let  the  Commission  go  ahead  and 
!  duplicate  the  circuits,  permit  duplication  of  the  circuits, 
w  and  permit  corresponding  rate  increases  if  necessary  to 
enable  the  carriers  to  operate  at  a  profit,  notwithstanding 
:  the  fact  that  the  carriers  might  reach  a  point  where  they 
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price  themselves  out  of  business  f  A*  You  win  not  reach 
such  a  point.  t-v  './•  •-  - 


[1046]  Q.  Now,  Mr.  Stockton,  a  little  while  ago  you 
stated  the  purpose  of  the  hearings  on  S-6,  which  were  held 
in  1929.  Is  it  your  understanding  that  Congress  in  the 
Communications  Act  stated  the  policy,  or  rather  has  pro¬ 
hibited  persons  engaged  in  wire  telegraphy  from  operating 
a  radio  telegraph  service  if  the  effect  would  be  substantially 
to  lessen  competition?  Is  that  not  the  purport  of  Section 
314  of  the  Communications  Act  ?  A.  That  is  the  language 
of  the  "White  Act,  is  it  not? 

;  r '  *  * ■  .  ,  ,  I  .  H 

Q.  Now,  is  it  not  true  that  bearings  on  S-6,  which  were 
held  in  1929,  were  for  the  purpose,  or  at  least  partly  for 
the  purpose,  of  considering  the  desirability  of  permitting 
a  merger  of  the  telegraph,  wire,  and  cable,  and  radio  tele¬ 
graph  carriers?  A.  They  were  for  the  purpose  of  permit¬ 
ting  the  acquisition  of  the  RCA,  yes. 

Q.  If  that  legislation  had  been  passed,  it  would  have 
been  possible  for  a  system  engaged  primarily  in  cables  and 
wire  communications  to  acquire  radio  telegraph  facilities; 
is  that  not  true?  [1047]  A.  Or  for  a  system  which  was 
engaged  in  radio  facilities  to  acquire  a  cable  system. 

Q.  Yes.  But  you  say  that  the  thing  that  was  in  the 
works  then  was  the  purchase  of  the  RCA  Radio-Telegraph 
System  by  IT&T?  A.  But  at  that  time,  the  IT&T  included 
a  very  substantial  beginning  of  a  radio  telegraph  system, 
so  that  legislation  was  not  only  for  the  purpose  of  acquisi¬ 
tion  by  cables  of  radio,  but  the  elimination  of  competition 
in  the  telegraph  field,  changing  the  whole  legislative  policy 
theretofore  established.  .....  ,.,1  t.  ^  r. 

Q.  Was  it  the  desire  and  purpose  of  IT&T  at  that  time, 
as  expressed  in  the  testimony  of  Mr.  Behn,  to  acquire  a 
substantial  world-wide  telegraph  system  through  purchase; 
isn’t  that  the  thing  that  was  desired?  A.  Not  only  that. 
It  was  the  desire  of  Mr.  Sarnoff  to  sell  the  world-wide  radio 
telegraph  system. 
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i  Q.  All  right;  But  that  was  the  desire  of '  the  IT&T,  to 
acquire  this  system?  A.  Yes. 

Qe  And  is  it  not  true  that  S-6  was  not  passed  by  Con¬ 
gress?  A.  That  is  right. 

7  Q.  Indicating  a  Congressional  disapproval  of  IT&T’s 
acquisition  of  ' this  world-wide  radio  telegraph  system  in 
that  £1048f  manner?  A.  No.  I  think  it  merely  indicated 
that  the  Congress  stuck  by  its  original  decision  that  public 
pdficy  required  competition.  * 

Q.  Public  policy  as  stated  in  what  is  now  Section  314 
of  the  Act,  required  competition  between  cable  and  radio; 
is  not  that  it?  A.  That  was  stated  at  the  time,  also.  ; 

Q.  If  IT&T  had  acquired  the  radio  telegraph  operations 
ofBCA,  there  would  no  longer  have  been  radio  competition 
between  BCA  and  the  IT&T  cable  system,  would  there? 
A.  And'  between  BCA  and  the  IT&T  radio  telegraph 
system.  v  * 

Q.  That  is  right.  Now,  since  the  hearings  on  S-6,  IT&T 
has,  one  by  one,  and  sometimes  two  by  two  or  four,  by  four 
in  the  war  days*  acquired  more  circuits,  and  it  has  gone  out 
and  expanded' in  the  radio  telegraph  operations,  accom¬ 
plishing, by  indirection  the  same  thing  which  the  Congress 
would  not  ' permit  it  to  accomplish  directly  in  the  legislation 
proposed  in  S-6;  is  that  not  true?  A.  I  think  it  is  absolutely 
contrary  to  fact 

i  Or  Why  is  it?  ;  A.  What  happened  was  that  IT&T  had 
an  existing  radio  telegraph  business  in  1929  and  1930  when 
tins  S-6  was  under  consideration.  It  expanded  that  existing 
radio  £1049]  telegraph  system  business. 

Q.  How  many  circuits  c&d.Mackay  have  in  1929?  A. 
They  had  quite  a  little  business — I  do  not  know  how  many 
circuits — on  the  West  Coast 

Q.  And  it*  was  a  pretty  small  operation  as  compared 
with  present  operations  of.  Mackay,  was  it  not?  A.  That 
is  right 

'  Q.  Would  you  refer  to  Exhibit —  A.  Bnt  I  think  by 
that  time  they  had  acquired  the  Sayville  Station. 
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VQ.-Let  us  look  at  ExhibitNo.157,  Mr.  Stockton.  Ihave 

no  objection  to  counsel's  supplying  or  giving  you  a  paper, 

as  long  as  it  is  not  the  answer  to  the  question  that  I  have 

in 'mind.  ;A.  It  is  a  resume  of  what  I  testified  to  on  my 

direct  -  •  f . 

#  a  *•  * « 

„  Mr.  Margraf :  I  have  no  objections. ' 

The 'Witness:  T  thought  you  might  be  going  to 
_ ,  quote  from  my  direct  I  will  show  you  what  it  is. 

It  is  just  a  list  of  those  things. 

"By  Mr.  Margraf : 

Q.  Will;  you  refer  toyour  Exhibitl57?  A.  Exhibit  157 f 
*Q.  Yes.  Does 'not  that  exhibit  show  that  the  Mackay 
operations  as  of  1929  were  pretty  small,  in  messages  Ism 
[1050J  than.  50,000 f  A.  Yes.  It  was  certainly  relativdy 
very  small  eompared  to  what  it  is  now. 

>Q.  That  is  shown  also  in  Exhibit. 156.  rl  was  looking  at 
•the  chart  on  Exhibit  156.  A.  I  think  they  had  New  York 
mid  San  Francisco,  and  San  Frascisoo-Honoluln,  and  New 
York-Lima. 

Q  So  there  was  notnrachradio  competition  nshtiag 
in:  those  days  between  Mackay  and  RCA,  was  there!  A. 
No,  not  actual,  but  potential.  I  think  that  is  why  Mr. 
Sarnoff  decided  he  was  going  to  sell  out. 

Q.  Now,  if  Mackay  should  be  awarded  duplicating  cir- 
cuits  to  all  points  now  served  directly  by  RCA  and  if  that 
should  residt  ini  putting  RCA  in  sucha  position  that  it  can 
no  <  longer  operate  at  a  profit,  and  the  rates  have  Toadied 
such,  a  level  that  they  could  go  no  higher,  lest  the  carriers 
be  priced  out  of  business,  then  certainly  the  IT&T  system 
would  have  accomplished  at  that  time  everything  that  it 
sought  to  [accomplish  in  Its  support  of  S-6,  would  it  notf 
A.  If  you  assume  all  those  assumptions  that  you  make,  and 
if  .you  .assume  that  RCA  would  go  out  of  business  or  that  . 
the  Commission  would  let  it  go  out  of  business,  and  that  no 
other  competitors  had  arisen  in  the  meantime,  it  would 


Kenneth  E.  Stockton,  for  Intervenor — Cross. 

have  accomplished  the  equivalent  of  buying  the  RCA,  yes, 
sir.  *  *  . 

.  .  .•  •*  •  .•  •  •  •  . 

£1051]  Q.  Now,  Mr.  Stockton,  as  I  understand  the  pur¬ 
port  of  your  testimony  which  you  have  given — and  it  runs 
throughout  your  testimony— the  AC&R  system  feels  that  it 
is  necessary  to  engage  more  and  more  in  the  radio  telegraph 
activities  as  a  protection  to  the  cable  operations;  is  that 
right?  That  is,  you  feel  that  it  is  a  protected  interest? 
A.  That  is  one  of  the  reasons.  And  the  other  reason  is  that 
we  feel  we  must  offer  direct  radio  circuits  to  every  point 
that  RCA  does. 

*  Q.  Isn’t  that  because  you  feel  that  if  you  do  not,  your 
position  commercially  will  worsen?  A.  Our  competitive 
position  will  be  seriously  damaged. 

Q.  So  that  all  gets  back  to  desiring  the  additional  radio 
circuits,  so  that  you  can  protect  the  cable  operations  of  the 
company?  A.  That  is  right.  We  think  that  this  new  com¬ 
bined  alternative  cable  and  radio  service  that  we  can  offer 
is  an  improved  service  over  what  either  a  cable  company 
alone  or  a  radio  company  alone  could  offer. 

::  r*  [1052]  Q.  What  is  your  view  as  to  how  RCA  is  to  match 
this  competitive  advantage  of  the  AC&R  Companies  with¬ 
out  RCA’s  having  any  cables?  A.  Go  right  out  and  buy 
Western  Union  cables.  They  are  required  by  law  to  divest 
themselves  of  it. 

‘T  5  Q.  How  is  Western  Union  to  protect  itself  and  to  get  the 
benefits  of  this  same  kind  of  combined  operation  without 
any  radio  circuits?  A.  It  is  starting  radio  operations  on  its 
lines.  I  do  not  know  why  it  should  not  start  radio  opera¬ 
tions  abroad. 

Q.  Do  you  think  Western  Union  should  be  permitted  to, 
and  should,  as  a  matter  of  business,  seek  radio  circuits 
duplicating  all  of  those  of  the  AC&R  system?  A.  I  can  not 
pretend  to  make  business  decisions  of  what  Western  Union 
should  do.  '  1  • 
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Q.  Would  yon  interpose  any  objection  to  Western  | 
Union’s  seeking  to  do  that!  A.  No,  I  do  not  think  so,  except  - 
that  I  would  he  curious  to  know  what  they  would  say  about 
the  provision  of  the  law  requiring  them  to  divest  themselves 
of  their  cable  properties.  If  they  are  unable  to  divest  them- 
selves  of  their  cable  properties,  as  the  law  now  requires,  ( 
then  I  certainly  think  they  are  entitled  to  do  anything  that 
is  necessary  to  protect  their  cable  position. 

Q.  Now,  as  I  understand  your  testimony,  you  believe 
[1053]  Mackay  should  be  permitted  to  expand  its  radio 
operations  to  afford  protection  to  the  AC&B  system  as  a 
whole  and  protection  against  losses  from  its  cable  system; 
is  that  right?  A.  And  to  enable  us  to  provide  what  we 
regard  as  an  improved  service  to  the  public.  '• 

Q.  That  should  be  permitted,  this  protection  to  the  j 
AC&B  system,  even  though  the  result  of  that  is  to  cause 
the  public  to  pay  more  money  for  its  telegraph  service;  is  ' 
that  your  answer?  A.  I  do  not  think  it  will  cause  the  public 
to  pay  more  money.  , ' 

Q.  Is  not  that  what  it  amounts  to,  though?  You  said 
the  Commission  should  permit  this  to  go  on  even  though 
the  rates  are  raised  higher  and  higher?  A.  I  said  if  those 
theoretical  conditions  occur,  it  is  perfectly  possible  that  j 
the  rates  might  have  to  be  raised,  and  in  such  a  case,  as 
long  as  Congress  wants  competition,  I  think  that  the  rates 
should  be  raised. 

Q.  So  that  on  the  basis  of  the  theoretical  situation  which 
I  have  outlined,  you  feel  that  the  interests  of  AC&B  should 
be  protected,  the  Commission  should  protect  those  interests, 
even  though  the  public  has  to  pay  the  bill  in  the  form  of 
increased  rates?  A.  No,  I  do  not  think  they  are  protecting  $ 

the  inter-  [1054]  ests -  ^  j 

Q.  Isn’t  that  what  your  position  boils  down  to?  A.  No,  f 
it  does  not  boil  down  to  that  at  all.  It  boils  down  to  the 
simple  fact  that  in  my  opinion  the  Commission  should  not 
throttle  the  attempt  of  AC&B  to  develop  as  a  normal  com-  j 
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[[10611  By  Mr.Wemer: 

t  *  *■  •  t  ^  *  . 

Q.  Mr.  Stockton,!  understand  from  both  yonr  testimony 
and  that  of  Mr.  Henderson  that  the  three  AC&R  operating 
companies. have  many  employees  and  perform  many  func¬ 
tions  in  common— integration.  I  believe  yon  referred  to 
:joint  offices,  joint  telephone  rooms,  and  a  joint  service 
department  Do  yon  know  what  other  functions  are  per¬ 
formed  as  a  unit;  that  is,  of  the  three  companies  that  are 
performed  as  a  unit  by  the  AC&R  System? 

For  example,  the  messengers.  Yon  do  not  have  indi¬ 
vidual  messengers,  do  yon?  £1062]  A.  I  think  the  mes¬ 
senger  department  is  a  unit  I  would  rather  that  yon  ask 
Mr.  Henderson  on  the  details  of  that 

Q.  All. right,  sir.  .A.  .1  frankly  do  not  know  how  far  it 
has  so  far. been  put  together.  ..  . 

'Q.  Are  yon  familiar  with  any  plans  which  the  companies 
may  have  for  the  further  consolidation  of  those  functions, 
or  should  Task  that  ofMr.Henderson?  A.  No.  I  will  tell 
yon  generally. 

/  Q.  All  right  A.  Our  policy  is  that  we  are  going  to 
affect  the  greatest  consolidation  that  we  can  to  secure  the 
greatest  economies. 


<*  _ 

>£1072]  Q.  How  do.  you  explain,  Mr.  Stockton,  the  posi¬ 
tion  of  the  American  Cable  &  Radio  Company  and  that  of 
the  president  of  the  International  Telegraph  &  Telephone 
Corporation,  which  has  been  taken  for  some  20  years  in  the 
past  in  favor  of  a  merger  of  International  telegraph  facili¬ 
ties?  Y  believe,  as  a  matter  of  fact,  Mr.  Stockton,  that  yon 
•were  one- of  those  persons  who  testified  before  a  Congres¬ 
sional  committee  in  favor  of  a  merger  of  international 
telegraph  services  and  stated  certain*  benefits  would  result, 
and  that  that  was  more  beneficial — if  I  am  misstating  yonr 
testimony,  yon  stop  me— * [1073]  a  merger  would  be  more 
beneficial  than  competition?  A.  It  would  certainly  permit 
reduction  in  rates,  and  it  would  have  very  important  advan- 
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tages  in  dealing  with  foreign  administrations.  ;As  Isay,  in 
tins  case  yon  have  to  weigh  the  price  yon  have  to  pay  for 
either  form.  But  I  do  not  think  yon  can  fiddle  down  the 
middle;  • 

Q.  What  I  am  trying  to  understand  is  this.  The  posi- 
tion  that  yon  are  now  taking  is  that  yon  believe  the  Con¬ 
gressional  policy  is  one  favoring  competition,  that  as  of  the 
present  moment  yon  are  in  agreement  with  that  policy  t 
A.  As  a  business  man,  entirely  independent  of  the  public 
interest  aspects,  I  would  like  to  see  a  merger.  I  agree,  hot 

I  think -  '  '  ,>  rU  r  " 

Q.  Let  me  ask  yon  at  this  point,  Mr;  Stockton,  would 
yon  like  to  see  a  merger  because  yon  believe  a  merger  should 
be  more  in  the  pnblic  interest!  A.  It  all  depends  on  what 
the  pablie  wants.  I  mean,  if  the  public  wants  cheaper  rates 
and  yon  want  a  company  that  is  side  to  deal  with  a  foreign 
administration  or  is  able  to  meet  certain  national  emer¬ 
gencies  more  efficiently  than  a  number  of  foreign  companies 
could,  then  if  the  pahhe  wants  that,  that  is  in  the  public 

interest.  On  the  other  hand -  ~  .  • 

Q,  What  do  you  think  the  pnblic  wants!  A.  The  public 
is  the  only  one  that  really  knows  what  the  public  interest  is, 
and  it  .expresses  it  through  Congress,  [1074};  as  I  under¬ 
stand^.  * 

Q.  Let  me  go  baek  again.  I  believe  yon  have  stated  that 
yon  are  of  the  opinion  that  the  Congressional  policy  of 
competition,  assuming  that  is  the  Congressional  policy,  is  a 
good  policy  as  of  the  present  moment.  There  may  come  a 
day,  yon  say,  in  the  near  future  when  that  might  not  be  a 
good  policy!  A.  Yes.  I  say  it  might  not  be  agoodpolky. 
It  may  depend  on  the  question  of  national  security.  1 

Q.  Yes.  I  take  it  yon  state  that  that  is  a  good  policy 
because  from  that  policy  flow  certain  benefits:  to  the  public, 
and  yon  have  named  one  of  them,  namely  under  a  compe¬ 
titive  system  in  the  international  telegraph  field,  yon  *re 
likely  to  get  better  service.  I  think  that  was  one  that  yon 
specifically  named.  A.  Let  me  explain  where  I  think  die 
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dividing  line  comes.  I  think  that  competition  is  highly 
desirable,  generally  speaking.  I  think  it  should  be 
restricted  as  little  as  possible  in  any  line  of  business, 
because  I  am  a  believer  in  the  theory  of  individual  initiative, 
and  I  believe  that  is  in  the  public  interest. 

Q.  Yon  are  speaking  of  fields  in  general?  A.  Fields  in 
general.  Now,  when  yon  apply  that  to  the  telegraph  field, 
my  feeling  is  that,  as  long  as  the  telegraph  field  can  sup¬ 
port  competition,  competition  is  desirable.  [1075]  That  is 
why  I  say  that  that  thing  will  work  itself  ont  economically. 
If  yon  have  competition,  which  I  think  is  more  desirable  of 
the  two,  in  the  public  interest,  then  yon  may  have  to  have 
higher  rates  than  yon  would  otherwise,  but  it  is  worth  the 
price  for  the  public  to  pay  to  retain  that  individual  initia¬ 
tive,  that  individual  service,  to  keep  away  from  the  bureau¬ 
cratic  form  of  government. .  But  there  come  a  time  when 
inroads  on  that  business  from  other  businesses  may  make  it 
impracticable  for  it  to  carry  the  load.  ~  ' 

*  Q.  Has  that  time  arrived,  in  your  opinion?  A.  I  think 
it  has  dam  near  arrived.  "  ^ 

•  Q.  But  it  has  not  at  this  point,  yet?  A.  I  am  still  hoping 
we  can  get  more  rates  out  of  the  Commission. 

•  Q.  AH  right.  Now,  at  this  point,  the  question  I  want  to 
ask  you,  if  that  is  your  position — I  take  it  your  position  has 
some  effect  on  the  position  of  the  American  Cable  &  Badio 
Company  and  subsidiary  companies — how  do  you  square 
that  position  with  the  position  which  has  been  taken  over 
the  last  20  years  by  Mr.  Behn  and  Mr.  Phelan  and  by 
yourself,  before  Congressional  committees,  urging  Con¬ 
gress  to  permit  a  merger  of  international  telegraph  facili¬ 
ties,  and  I  take  it  you  urged  that  on  the  basis  that  a  merger 
would  be  more  conducive  or  would  result  in  more  benefits 
to  the  public  than  the  system  which  is  presently  in  existence, 
namely  competi-  [1076]  tion  among  those  companies?  A. 
Yes,  because  the  position  of  the  telegraph  business— before 
the  war  it  was  even  closer  to  the  line,  almost,  than  it  is  now. 
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-  ■  •  '  ;i  ‘  ■ 

'  *  . 

Q.  In  1929 T  A.  No.  I  am  thinkingof  subsequent  to 
that.  •;Jl;  -  \  -A  ;  <:■ 

Q.  How  about  1929?  A.  In  1929,  everything  was  rosy, 
before  the  crash.  .  r  ,v : \  ^ 

;  Q.  And  I  believe  merger  was  nrged  at  that  date  was  it 
not?  A-  That  is  right.  :  -ti  „  "  :V 


[1085]  Q.  Is  it  true,  Mr.  Stockton,  that  if  the  applica¬ 
tion  of  Mackay  to  communicate  directly  with  Portugal  that 
the  operation  of  such  a  circuit  will  have  a  detrimental  effect  - 
upon  Commercial  Cable  Company’s  operations  to  Portugal? 
A.  It  will  have  a  very  slight  detrimental  effect  possibly. 

On  the  other  hand,  my  feeling  is  that  actually  probably 
the  canvassers  who  were  canvassing  will  get  more  Com¬ 
mercial  Cable  traffic  to  Portugal  than  they  would  before.  : 

I  mean,  they  will  get  a  marked  via  that  way,  although 
the  man  will  know  that  it  win  probably  go  by  Mackay.  ' 

[1086]  Mr.  Wendt:  It  will  go  by  Mackay  even 
.  though  it  is  marked  “via  Commercial”.  *  r 

The  Witness:  It  might  ~ 

Mr.  Wendt:  Ton  mean  you  don’t  recognize 
routings? 

The  Witness :  Yes,  we  recognize  routings,  but  if 
the  Mackay  circuit  would  get  quicker  delivery  we 
would  certainly  forward  it  via  Mackay. 

Mr.  Wendt:  Even  though  it  is  routed  via  Com- 

.  ^  ■  ■,,y  f '  ,  V  '  1  ’  ‘  i  '  ’•» 

mercial? 

The  Witness:  That  is  right 


By  Mr.  Werner: 


,  [1087]  Q.  I  take  it  from  that,  Mr.  Stockton,  that  in  the 
future  there  win  be  no  attempt  to  solicit  routings  via  any 
[1088]  particular  company,  but  that  the  attempt  win  be  to 
obtain  routings  via  AC&R,  is  that  correct?  A.  It  win  be 
AGR  via  the  existing  routes. 


u- 
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-  '  .  4 

!  *  Q.  But  there  will  not  be  an  attempt  to  obtain  routings 
via  any  particular  company  in  the  AC&R  system?  A.  I 
wouldn’t say  so,  -  ;  '  '• 

Q.  I  believe  it  has  been  testified  in  previous  proceedings  < 

'  before  the  Commission,  I  believe  in  Donets  7094  and  7412, 
so-called  British  Circuits  case,  and  I  believe  there  is  testi¬ 
mony  in  this  proceeding  also  that  the  practice  of  the  AC&R 
system  is  to  route  traffic  over  the  radio  circuit  where  there 
is  a  radio  circuit  to  a  point,  directly  to  a  point,  and  where 
the  cable  does  not  have  a  direct  circuit  to  that  point?  A. 

That  is  right  '  I 

Q.  It  is  true*  is  it  not,  Mr.  Stockton,  that  as  far  as  com¬ 
petition  is  concerned  between  the  three  AC&R  operating 
companies,  that  policy  has  a  detrimental  effect  upon  the 
traffic  handled  by  one  or  the  other  of  those  companies,  < 
J  would  it  not?,  A.  Quite  the  contrary.  Actually  what  we 
are  building  up*  we  find  that  there  is  still  incentive  on  the 
1  part  of  the  Mackay  people — radio  telegraph  people — to 
handle  whatever  messages  they  get  in  the  fastest  possible 
'  time  and  to  improve  their  time  as  much  as  possible.  It  is 
a  sort  of  [1089]  inside-the-house  competition,  who  can  get 

stuff  through  the  better.  * 

\  '  % 

•  i  •  i  •  • 

*  *  * 

«/  •  « 

[1106]  By  Mr.  Werner: 

Q.  Your  attitude,  Mr.  Stockton,  or  position,  rather, 
with  respect  to  competition:  am  I  to  understand  that  that  * 
goes  between  competition  between  cable  versus  cable  and 
radio  versus  radio  and  radio  versus  cable?  A.  That  is  right 
1  [U07]  Q.  Do  you  think  it  is  in  the  interest  of  the  public 

1  that  there  be  competition  not  only  between  cable  companies,  - 
but  competition  as  well  between  radio  companies,  and  also 
competition  between  radio  companies  on  the  one  hand  and 
cable  companies  on  the  other  hand?  A.  You  couldn’t  have 
put  it  better. 

'■  •  •  •  •  •  • 

•  *  ••  * 
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; .  .  £1H3J  Q.  Is  it  your  position,  Mr.  Stockton,  that  cable 
companies  can  not  give  effective  competition  to  radio  com¬ 
panies!  A.  No.  I  thank  cable  .companies,  under  equal  con¬ 
ditions,  can.  give  very  effective  competition  io  radio  ieazn- 
panies.  The  difficulty  is  that  the  radio-telegraph  circuits, 
where  the  foreign  end  is  an  administration;  the  administra¬ 
tion  usually  has  under  its  control  the  entire  land  telegraph 
line  system,  so  it  gives  them  a  tremendous  advantage  in  pick 
np  and  delivery  in  their  own  country  which  yon  have  got  to 
offset  by  superior  courtesy  and  superior  handling  between 
your  cable  heads. 

Q.  I  take  it  it  is  your  position  that  a  cable  company 
standing  alone  can  not  effectively  compete  with  a  radio 
company  standing  alone!  A.  If  conditions  were  equal  it 
can  compete,  I  believe,  absolutely;  but  the  conditions  are 
never  equal  because  the  £11143  dice  are  loaded  on  the  other 
side  against  you. 

^  *r  «  • j  0  ^  #  J  *  ’  '  % ,  * 

Mr.  Wendt:  Just  because  of  the  pay-outs! 

The  Witness:  That  is  right  Which  give  the  local 
telegraph  administration  a  personal  interest  in  the 
traffic. 
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£1116]  Q.  I  believe  you  stated  that  you  consider  the 
problems  of  the  American  Cable  and  Badio  system  as  a 
whole  rather  than  the  individual  companies!  A.  That  is 
right  v 

Q.  Isn’t  it  possible  that  what  may  be  best  for  a  £11173 
particular  company  in  .the  system  may  not  be  best  for  the 
system  as  a  whole!  A.  Then  you  get  the  same  result 
because  I  consider  it  from  the  system  as  a  whole. 

Q.  Just  as  an  incidental  matter,  several  questions  have 
been  put  to  you  with  respect  to  competition.  Is  it  true  that 
a  formal  complaint  was  hied  on  April  13,1948  by  American 
Communications  Association  of  the  CIO  against  American 
Cable  &nd  Badio  Corporation  and  Commercial  Cable  Com¬ 
pany,  Maokay  Badio  and  All  America,  alleging  that  the 
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Kenneth  E.  Stockton,  for  Intervenor— Cross. 

operation  of  the  system  was  in  violation  of  Section  314 
of  the  Act?  A.  That  is  right  Bnt  we  don’t  think  there 
is — there  are  several  answers  to  that  I  would  just  like  to 
;  explain  now  that  yon  have  raised  the  question. 

Mr.  Wendt:  Who  was  that  complaint  filed  with! 
Mr.  Werner:  The  Federal  Communications  Com- 

>  *  ?  * •  ‘  m  ;  t  .  k  .  *  .  j  '  .  . . 

-  *•  .  miaflinn. 

The  Witness:  In  the  first  place  we  feel  that 
Mackay  was  a  part  of  the  AC&B  system  long  before 
the  passage  of  the  White  Act,  so  that  there  was  no 
acquisition  or  change  of  condition.  All  that  has 
..  happened  is  that  Mackay  has  developed.  Beyond 
‘  .  that,  when  the  Postal  reorganization  occurred  you 
had  a  formal  court  order  confirming  the  transfer  of 
Mackay  to  the  AC&B  system,  so  to  us  that  is  just  an 
attempt  on  the  part  of  the  ACA  to  establish  a  posi¬ 
tion  [1118]  which  we  consider  is  contrary  to  public 
interest  because  they  want  to  go  back  to  the  old 
~  ^  .  horse  and  buggy  days. 

«*'*<*.  ■  r  fc 

•  •  *  •  •  •  • 

Q.  You  may  or  may  not  answer  the  question  that  I 
am  going  to  put  to  you.  . 

,Q.  In  view  of  the  amount  of  consolidation  of  operations 
of  the  three  companies,  what  advantage  does  the  system  see 
in  maintaining  the  separate  corporate  identities  of  those 
1  three  companies?  A.  There  is  none.  It  is  a  question  of 
1  mechanics.  You  have  got  several  complications.  One  is 
that  the  Commercial  Cable  pension  plan  is  on  a  different 
basis  from  the  others.  [1119]  You  have  got  the  fact  that 
All  America  cables  and  radio  have  concessions  all  in  their 
own  name  in  South  America,  landing  rights  in  England  are 
in  the  name  of  Commercial  Cable.  .  . 

Mr.  Kennedy:  Which  are  difficult  to  transfer. 
•*««'  The  Witness:  I  understand  it  would  require  an 
'  act  of  the  Canadian  Parliament  to  handle  some  of 
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Kenneth  E.  Stockton,  for  Intervenor — Cross. 

>  * 

.  «• 

the  questions  in  Canada.  There  is  a  tremendous 
variety  of  detailed  matter  which  has  got  to  be  sur¬ 
mounted  in  order  to  achieve  the  eventual  result  that 
we  think  should  be  arrived  at,  but  the  strike  sort 
of  forced  our  hand  on  the  matter  and  forced  us  to 
consolidate  operations  in  order  to  keep  going,  so  we 
just  have  consolidated  the  de  facto  operations  much 
faster  than  we  could  practically  consolidate -the 
corporate  angle. 


[1142]  Q.  Are  you  cognizant  of  any  complaints  that 
have  been  made  to  your  company  with  respect  to  the  speed 
of  service  to  Holland?  A.  No. 

Q.  To  Portugal?  A.  No. 

*  •  V*  '  A.  K* 

•  •  •  •  •  • . 

[1145]  Q.  If  you  are  going  to  fork,  let  us  say,  the  Portu¬ 
gal  circuit  with  the  Spanish  circuit,  wouldn’t  that  increase 
the  load  on  the  operator  who  is  operating  that  forked  cir¬ 
cuit?  A.  That  is  right  ‘  *  v  V. 

Q.  Then  I  can’t  square  that  with  your  answer  to  Mr. 
Kennedy’s  question.  A.  If  there  is  an  undue  load  on  him 
it  can  be  sent  over  the  cables.  - 

Q.  But  you  have  an  indirect  cable  circuit  to  Portugal. 
A.  That  is  right  v  .  ,  v  - 

"  [1146]  Q.  And  as  I  understand  it,  you  prefer  to  send 
via  the  direct  radio  circuit?  A*  If  you  can  get  proper 
results,  the  proper  accuracy  and  the  proper  speed,  but  if 
for  any  reason— take  that  particular  forked  circuit,  if  the 
circuit  is  loaded  up  we  have  got  the  possibility  of  sending 
it  over  the  cable  as  an  alternative.  1 . 

.  Q.  As  I  understand  it  you  don’t  want  to  send  it  over  the 
cable  where  you  have  a  direct  circuit  available  to  the  point? 
A.  That  is  right  .7  7  '.v, .  .  t  H-;. 

Q..  You  would  prefer  to  send  it  over  the  radio  circuit? 
A.  That  is  correct.  .  . 


L  if 
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-?  CarlE.Sckole,  for  Intervenor^-Cross. 

{1148]  Q.  At  the  present  time.  Commercial  Cable  Com¬ 
pany  handles  traffic  to  Portugal.  As  a  matter  of  fact  I  think 
they  handle  allthe  AC&R  traffic  to  Portugal.  A.  I  don’t 

know.  .  *  /  *•*'- 

■  4}.  Well,  ifthe  direct  circuit  which  Mackay  is  applying 
for  in  this  proceeding  toPortugal  is  granted,  it  is  my  under¬ 
standing  that  all  AC&E  traffic  will  then  go  via  Mackay.  A. 
That  may  be  the  preferential  routing. 


.  ~  *  +  »  -  •  im  * 

{1158]  Cael  E.  Scholz  was  recalled  as  a  witness  on 
behalf  of  Mackay  Radio  and  Telegraph  Company,  having 
been  previously  sworn,  was  further  examined,  and  testified 
as  follows: 

* 

Cross  examination  by  Mr.  Hawhms: 

;<}.  Mr.  Scholz,  I  believe  you  stated  at  Page  152  of  the 
recordthatyou  were  a  vice  president  of  Mackay  Radio  and 
Telegraph  Company.  A.  That  is  right. ; 

-Q.  Are  you  an  officer  of  All  America.  A.  No. 
Q.Doyou  hold  any  position  with  AH  America?  A.  No. 
Ton  mean  as  an  officer! 

<}.  Or  as  an  employee.  {1159]  I  am  asking  the  question 
because  I  think  on  the  same  page  you  say  that,  you  have 


in  relation  to  All  America  ’s  radio  operations  in  Central  and 
South  America.  A.  Yes,  as  an  engineer. 

Q.  in  an  advisory  capacity!  A.  In  an  advisory  capac- 
ity,  and  also  as  an  active  engineer  in  the  company’s  engi¬ 
neering  activities. 

Q.  Just  what  are  your  duties  in  so  far  as  All  America 
is  concerned!  A.  lie  engineering  organization  of  the 
ACfiR  companies  is  rather  a  joint  organization  with  various 
engineers  employed  by  the  company  doing  work  for  Mackay 
or  for  All  America. 


Carl  E.  Schdle,  for  Intervenor — Cross. 

A.  I  believe  that  the  question  of  the  available  number  of 
frequencies  is  rather  restricted,  yes,  its  crowded.  . 

i  » 

.  •>  i  «  '  i  *  •  - 

By  Mr.  Hawkins: 

Q.  Is  it  true  that  the  available  number  of  frequencies 
may  be  further  reduced  after  the  international  conference 
now  going  on?  A.  Yes,  you  mean  the  so-called  PFB  in 
Geneva? 

7  Q.  I  understand  there  are  a  number  of  conferences  going 
on  studying  this  particular  question.  A.  PFB  is  the  one. 
Yes,  no  doubt  about  it,  but  also  as  part  of  the  advantages 
that  the  radio  carriers  are  going  to  get,  or  rather  that  they 
are  supposed  to  get  as  a  result  of  that  study  of  frequencies, 
is  that  the  frequencies  available  would  be  more  useful  to 

thflm 

Q.  There  will  be  serious  inroads  or  curtailments  in  the 
frequencies  available  to  the  point-to-point  carriers?  A.  I 
believe  so,  yes,  but  if  the  principals  set  down  by  the  Atlantic 
City  Conference  and  the  establishment  of  the  PFB  is  carried 
out  as  we  hope,  I  think  there  would  be  a  greater  use- 
ability  of  the  frequencies  by  the  various  car-  [1208]  riers. 

Q.  You  are  not  worried  about  Mackay’s  position  with 
frequencies?  A.  Well,  I  am  concerned  about  it,  yes. 

•  • .  •  •  •  • 

[1211]  By  Mr.  Werner: 

*/  •  »  •  > 

Q.  Is  Mackay  set  up  both  in  its  New  York  stations  and 
its  Tangier-Bio  stations  so  that  it  could  operate  almost 
immediately  in  any  countries  in  the  European  regime,  either 
on  the  printer  method  or  the  Morse  method,  either  direct  or 
by  relay?  That  is,  is  there  sufficient  equipment  available 
there  at  the  New  York  station,  at  the  Tangier  station,  so 
you  could  open  up  communications  with  any  country  in  that 
area  almost  immediately?  A.  Yes,  with  a  limit  I  mean, 
we  could  not  establish  circuits  with  six  or  eight 


Carl  E.  Scholz,  for  Intervenor— Cross. 

,  '  t  *  n*  . 

*  ,  ..  !  . 

Q.  But  I  am  speaking  of  one,  two  or  three  points.  A. 

The  fact  is  that  the  Tangier  station  was  prepared  and  tests 
were  made  to  operate  with  Amsterdam,  and  the  facilities 
are  there  now.  '•  ~  r 

*  -•  [1212]  Q.  That  is,  yon  conld  operate  either  a  Morse 
circuit  out  of  Tangier,  or  a  printer  circuit  out  of  Tangier 
right  now,  with,  let  ns  say,  Amsterdam,  or  any  country  in 
that  area?  A.  That  is  right,  yes. 

Q.  The  facilities  are  there,  and  as  I  understand  itf  •  A. 
That  is  right. 

Transmitters  are  there,  receivers  there!  A.  That  is 
right  .  *  — 

•-  Q.  Are  there  printers  available!  A.  Yes. 

.  ■  .  * 

•  •  •  •  •  K  •  ‘ 

. •  *  • 

[1226]  By  Mr.  Werner: 

Q.  Just  what  are  your  proposals  with  respect  to  Portu¬ 
gal!  I  understand  you  intended  to  operate  originally  with 
Morse  equipment,  and  fork  it  with  your  circuit  to  Spain.  Is 
it  the  position  of  the  company  that  you  intend  to  operate  it 
with  Morse  until  such  time  as  the  Portuguese  indicate  a 
willingness  to  operate  with  a  printer,  or  do  you  intend  to 
make  an  attempt  to  obtain  the  use  of  printer  equipment  or 
multiplex  equipment  on  that  circuit!  What  are  the  propo¬ 
sals  of  the  company!  A.  The  proposal  is  this,  that  the 
operation  of  these  two  points,  Lisbon  and  Madrid,  prac¬ 
tically  on  the  same  Great  Circle  bearing,  practically  the 
same  distance,  are  two  points  which  are  ideally  suited  for  a 
forked  operation. 

The  circuit  and  facilities  which  are  being  used  to  [1227] 
Madrid,  working  with  an  associated  company,  and  at  the 
moment  they  are  working  on  on-off  Morse.  We  formerly 
worked  on-off  Morse  to  Lisbon.  /  K  . 

V\  ~  •  »  ‘  y.  0  .  **  t’f  (  ^ 

Obviously,  on  a  forked  operation  the  same  type  of  opera¬ 
tion  must  be  used  to  the  two  ends  of  the  fork.  ' 

When  the  circuit  was  in  and  operated  in  this  way  it  was 
quite  satisfactory.  We  would  like  to  see,  and  our  general 
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i  policy  is  with  these  administrations,  where  we  can  take 
l  advantage  of  new  teehniqne,  frequency  shift  keying,  which 
is  economical  from  the  standpoint  of  power,  let  ns  say,  that 
.  -  is  used  to  give  an  equivalent  circuit,  or  a  printer  for  which 
it  is  economical  from  the  standpoint  of  operation,  that  we 
i would  like  to  operate  the  circuit  on  a  printer  basis,  and  we 
are- jprepared  to  do  that  Bnt  in  order  to  do  it,  and  still  fork 
it  with  Madrid,  it  would  mean  that  we  would  have  to  pro¬ 
vide  the  necessary  equipment  at  Madrid  to  onr  company 
there  so  that  the  same  form  of  operation,  namely,  frequency 
shift  and  printer  can  be  used  to  both  points  of  the  fork. 

Q.  Then  do  I  understand  your  proposal,  or  the  com- 
.  pany’s  proposal  to  be  that  you  do  intend  to  try  to  convert 
that  circuit  to  a  printer  circuit,  or  nott  A.  Yes. 

Q.  How  is  it  that  you  have  not  converted  your  circuit 
< '  „  with  Madrid  to  printer  up  to  this  pointt  A.  Well,  that’s 
just  one  of  perhaps  a  number — first  [1228]  of  all,  there  is 
•  a  question  of  supply  of  equipment  I  might  say  as  far  as 
~  the  equipment  angle  is  concerned,  that  we  are  assemblying 
units— frequency  shift  keyers,  monitors,  ‘receivers — in 
1  -  rather  fur  number,  which  we  intend  to  use,  and  to  supply 
l  to  our  correspondents  or,  rather,  to  stations,  for  example, 
like  in  South  America,  such  as  we  did  with  Bio,  and  we 
intend  to  prmterize  the  BA  circuit  We  are  doing  it  to 
Lima  on  frequency  shift,  and  other  points,  trying  to  get  the 
correspondents  interested  in  going  to  frequency  shift,  and 
where  advisable  we  shall  make  the  change. 

Q.  As  an  engineer,  Mr.  Scholz,  is  it  your  opinion  that 
printer  circuits  are  superior  to  Morse  circuits?  Is  that 
the  reason  there  is  an  attempt  to  convert  these  Morse 
circuits  to  printer  circuits?  A.  I  think  that  there  are 
several  factors  involved  in  that.  There  is  a  definite 
advantage  in  the  operation  of  a  eircuit  to  use  frequency 
shift  keying.  The  question  of  whether  or  not  a  circuit 
should  be  printerized  or  whether  it  should  be  operated  on 
a  Morse  basis,  will  depend  upon  certain  factors,  but  the 
main  advantage  from  the  idea  of  printer  operation  is, 
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Carl  E.  Scholz,  for  Intervenor — Cross. 

additional  complement  of  frequencies,  transmitters?  A. 
Bnt  we  wouldn’t  do  that 

•  •  •  •  •  •  •  • 

[1232]  During  the  eleven-year  sun-spot  cycle  with 
which  you  are  familiar,  how  many  frequencies  will  be 
required  to  operate  a  radiotelegraph  circuit?  A.  You  mean 
east  and  west  circuit? 

-  Q.  Take  an  east  and  west  circuit  first  yes.  A.  For  24- 
hour  operation,  I  would  say  throughout  the  eleven-year 
cycle  that  you  may  have  from  a  minimum  of  three  and  pos¬ 
sibly  five. 

’  Q.  Is  it  true  that  most  of  the  frequency  experts  figure 
that  you  have  to  have  available  four  or  five  frequencies  dur¬ 
ing  that  period?  A.  I  presume  so,  yes. 

Q.  That’s  to  Europe?  A.  Yes. 

Q.  East-west  circuit?  [1233]  A.  That’s  right. 

Q.  Keeping  in  mind  the  fact  that  you  need  some,  as  you 
say,  three,  four  or  five  frequencies  during  this  eleven-year 
period,  do  you  require  additional  frequencies  aside  from 
the  two  that  you  have  indicated  here  to  operate  a  circuit? 
A.  No,  I  do  not  believe  so. 

*  Q.  Well,  where  would  you  get  the  other  frequencies? 
A.  Well,  just  as  in  the  transmission  conditions  on  one  cir¬ 
cuit  you  require  change  in  frequencies,  other  circuits  will 
have  to  have  changes,  too,  so  it  does  not  mean  that  you  have 
to  have  a  complement  of  five  frequencies,  let  us  say,  for 
every  circuit  that  you  are  operating,  because  changes  made 
in  one  circuit  will  relieve  frequencies  for  use  on  another 
circuit.  ~  ~ 

Q.  If  you  are  operating  one  circuit,  you  would  have  to 
have,  say,  five  frequencies.  A.  If  you  were  working  just 
one  circuit,  you  would  perhaps  have  four  or  five  frequencies 
throughout  the  eleven-year  cycle. 

'*  Q.  You  will  have  to  have  certain  additional  frequencies 
here,  which  you  will  have  to  obtain  either  from  ones  now 
assigned  to  you,  or  from  additional  frequencies?  A.  Well, 


Carl  E.  Scholz,  for  Intervenor — Cross. 

I  mean,  just  as  I  was  saying,  that  as  the  solar  cycle  changes 
there  is  a  general  shifting  around  in  fre-  [1234]  qnencies, 
and  what  is  required  five  years  from  now  is  something  that 
is  pretty  hard  to  predict 

Q.  Do  I  understand  you  correctly,  then,  that  as  of  today 
it  is  hard  to  predict  what  frequencies  you  may  require  in  the 
period  ahead?  It  depends  on  what  conditions  are!  A.  Yes. 
If  the  cycle  follows  the  same  pattern  that  it  has  in  the  past, 
the  indications  are  that  perhaps  you  would  have  to  have 
some  different  frequencies.  We  are  going  through  about 
the  sun  spot  maximum  now,  I  believe,  and  five  years  from 
now,  why,  some  other  frequencies  may  be  indicated. 

•  •'  •  ,  •  •  • 

[1238]  Q.  I  think  you  have  indicated  that  you  would 
operate  the  Lisbon  and  Madrid  stations  on  forked  basis 
with  simultaneous  operations t  A.  That’s  right. 

Q.  To  the  extent  you  are  using  the  facilities  to  commun¬ 
icate  with  Lisbon— of  course,  you  couldn’t  use  them  to 
communicate  with  Madrid,  you  cannot  send  messages  to 
both  [1239]  places  at  the  same  timef  A.  No,  you  have  to, 
but  each  end  takes  off  the  messages  that  are  indicated  for 
their  particular  point 

Q.  So  what  you  do  is,  you  send  all  the  messages  going 
to  Portugal,  you  send  them  also  to  Madrid?  A.  You  can’t 
do  otherwise. 

Q.  And  to  the  extent  that  you  send  messages  to  Madrid, 
to  the  extent  that  you  send  Lisbon  messages  to  Madrid,  you 
cannot  send  Madrid  messages?  A.  That’s  right  That  is 
one  of  the  fundamentals,  obvious  things  of  a  forked  service. 

Q.  One  of  the  fundamental  disadvantages?  A.  I 
wouldn’t  say  it  is  a  disadvantage.  It  must  necessarily  be 
you  want  to  operate  a  forked  service. 

Q.  Suppose  you  should  receive,  say,  from  the  State 
Department,  a  series  of  important  messages  destined  to 
Madrid,  several  messages  of  an  important  nature,  and  at 
the  same  time  you  should  receive  a  number  of  important 
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*■  »•  * 
messages  from  the  War  Department  to  Lisbon,  Yon  are 
going  to  bold  up  one  of  the  two,  are  yon  noil  A.  That’s 
correct 

Q.  Do  yon  know  what  the  method  of  operation  proposed 
by  the  company  in  Lisbon  with  yon  is! ,  Do  yon  know 
whether  or  not  they  propose  a  forked  method  of  operation 
with  the  £12401- United  States  !  A.  Yes,  I  believe  they  did. 
In  fact,  I  believe  that  is- the  way  Lisbon  circuit  was  oper¬ 
ated,  was  forked  with  BOA  and  ourselves.  . 

.  .  ,  >  -  ■>  ’  • 

■«  # _ ,  .  »  »  '  *  -  * 

ByMr.  Werner:: 

Q.  Does  that  mean  that  both  yon  and  BOA  receive  the 
very  same  messages  simultaneously,  or  was  it  on  a  sched¬ 
uled-  basis— a  time  schedule!  A.  Noyon  a  forked  basis, 
when  Lisbon  is  operating  on  a  forked  basis  with  Maekay 
and  BOA,  the  traffic  is  transmitted  in  the  order  in  which  it  is 
placed  in  front  of  the  operator,  and  the  receiving  company 
is  indicated,  whether  it  is  Maekay  or  BOA.  We  are  getting 
traffic  as  far  as  our  recording  is  concerned  that  is  going  to 
BCA,  and  BCA  is  getting  messages  that  are  going  to  ns. 
And  we  take  the  message  that  is  indicated  for  us,  and  BCA 
takes  the  message  that  is  indicated  for  them.  Yon  can’t  do 
otherwise,  unless  you  go  to  a  scheduled  basis  of  operation, 
and  that  is  not  going  to  preclude  one  company  from  not 
listening  while  the  distant  station  is  transmitting  to  the 
other  company. .  It  is  just  one  of  those  things.  The  same 
way  as  intercepting,  any  signals  that  are  on  the  air. 

/  .  .  • 

By;  Mr.  Hawkins*  .  .  , .  . 

•l  ■*  _  "  • 

*’  Q.  Let  us  go  on  a  little  way.  The  Portuguese  companies 
working  with  both  BCA  and  Maekay,  means  all  the  mes¬ 
sages  come  in  to  the  Maekay  office,  all  the  messages  come  in 
to  the  BCA1  [1241}  offiee,  right!  A.  Yes,  it  is  possible  that 
they  do. 

Q.  If  it  is  a  simultaneous  forked  operation,  that  would 
be  true/  would  it  not!  A.  That’s  right 
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•*  *  .  ,  %  .  *  *  r 

•  •  Q.  Let  ns  take  the  operator  at  the  Maekay  receiving 
position.  He  has  to  sit  there  and  scan  all  those  messages^ 
to  pick  out  tiie  ones  that  Maekay  is  supposed  to  deliver? 
A.  The  indicators,  only.  V  '  : '  7  . 

■'  Q.  I  mean  that  requires  a  constant  following  of  the 
circuit  so  that  he  will  be  sore  not  to  miss  any  messaged. 
That's  right,  he  might  do  it  from  the  tape,  or  he  may  do 
it  orally. '  :  v  '  ■ 

Q.  So,  now,  going  across  the  street  to  the  RCA  office, 
the  same  thing  would  have  to  be  donef  A.  That's  correct 
Q.  So  that,  then,  each  of  those  operators  would  have 
to  handle  maybe  twice  as  many  messages  as  he  would 
ordinarily  be  required  to  handle  ?~  A.  No,  that's  not 
correct  •;  •  * .  "V  '  •  *' 

■  '  V 

‘  Q.  At  least  he  will  have  to  follow  that  mneh  tape.  A. 
That  is  not  correct,  either,  because  he  may  not  even  be 
recording  the  signal,  and  listening  to  the  call  from  Lisbon 
for  his  particular  station.  '  '  ?  ‘  :  ,/rc'r  * 

Q.  Is  it  true,  then,  that  Lisbon  would  send  to  Maekay, 
[1242]  say,  for  about  30  minutes,  and  then  call  RCA  and 
sent  RCA  for  about  30  minutest  A.  No ;  that  is  the  sched¬ 
uled  method  of  operation,  if  you  want  to  put  it  that  way, 
but  a  forked  basis  means  that  the  operator  is  handling  the 
traffic  that  is  placed  before  him  in  the  order  that  it  is  placed 
before  him.  Yon  might  have  one  message  going  to  Maekay, 
the  second  message  might  be  RCA,  he  may  have  in  front 
of  him  messages  for  RCA,  and  none  for  Maekay,  and  he 
might  have  no  messages  at  all.  *.  -  .  ,,  , 

Q.  In  any  event,  yon  would  have  an  operator  in  each 
position  matching  each  message  as  it  comes  in,  and  he  has 
to  there  decide  whether  or  not  he  should  copy  it  or  let  it 
go?  A.  That's  correct  7 '  s  -4*.  .  *;y  ^ 

Q.  So  all  the  Maekay  traffic  goes  into  the  office  of  RCA, 
and  the  RCA  traffic  goes  through  the  Maekay  office?  A. 
When  you  say  traffic,  I  do  not  think  you  mean  what  you 
say.  The  signals  are  there,  that  is  true,  but  the  traffic 
not  necessarily.  Traffic  is  one  thing.  The  signals  are  there. 


•  :  h  ■ 
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but  it  is  not  transcribed  unless  it  is  intended  to  be  tran¬ 
scribed.  (  .  > 

; :  Q.  Does  it  come  in  on  a  piece  of  tape  from  which  it  is 
transcribed?  A.  Tes. 

-  The;  tape  comes  in?  A.  The  tape  is  in  the  office, 
and  the  signals  come  in  [1243]  and  are  recorded  on  the  slip. 
But  they  don’t  have  to  be. 

Q.  Back  to  the  Portuguese  side  again,  as  far  as  the 
operation  over  there  is  concerned,  they  just  send  the  traffic 
to  the  United  States?  A-  That  is  correct 
i  Q.  So  that  in  so  far  as  service  in  Portugal  is  concerned, 
there  would  be  no  difference?  A.  From  Portugal? 

•J,  Q.  'Within  Portugal  itself?  A.  No,  I  don’t  believe  so. 

Q.  So  that  there  could  be  no  improvement  in  service 
from  Portugal?  A.  As  far  as  the  Portuguese  end  is  con¬ 
cerned.  .  •  K 

,n t,  Q.  They  just  put  it  on  the  transmitter  and  send  it?  A. 
That’s  right  1  wouldn’t  say  the  same  thing  for  the  New 
York  end.  ,  .. 

*'  1  ^  i  ’  •*  r  '• 

By  Mr.  Werner:,  .  ^ 

-  .  Q.  What  did  you  mean  by  that,  you  wouldn’t  say  the 
same  thing  of  the  New  York  end?  A.  As  far  as  carrying 
traffic  from  Portugal  is  concerned,  after  the  message  is 
transmitted  and  acknowledged,  there  is  no  difference  in  so 
far  as  the  New  York  end  of  the  circuit  is  concerned.  But 
there  must  be  some  handling  beyond,  or  delivery  to  New 
York,  or  to  some  place  beyond  New  York. 

;  Well,  now,  maybe  BCA  has  facilities  or  methods  that 
[1244]  might  facilitate  the  handling  of  that  message  better 
than  Mackay.  On  the  other  hand,  Mackay  may  have  some 
facilities  that  may  be  better  to  handle  the  messages.  But 
so  far  as  the  Portuguese  end  is  concerned,  once  the  message 
is  cleared  from  the  Portuguese  end,  it  is  finished,  but  as  far 
as  the  message  getting  here,  it  would  depend  on  what  facil¬ 
ities  the  two  companies  have,  whether  there  was  advantage 
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in  (me  or  the  other,  or  whether  they  are  equal,  as  far  as  the 
treatment  of  the  traffic  after  it  has  landed  in  New  York  is 
concerned.  ;  „  t;  ^  ‘V 


[1262]  Q.  I  think  at  the  dose  of  the  session  we  were 
discussing  the  Netherlands.  What  facilities  did  you  make 

available  at  Brentwood  to  communicate  with  the  Nether- 

■  1  ."***  • 

lands  during  the  period  of  time  that  you  had  temporary 
authorization?  A.  You  mean  as  to  frequencies  or  just 
other  facilities  1  • 

Q.  Primarily  in  plant  and  transmitters.  A.  A  trans¬ 
mitter  was  arranged  for  the  frequencies  that  were  decided 
upon  for  operation  with  Amsterdam.  For  antenna  facilities 
the  use  of  the  technique  of  adding  these  frequencies  to 
existing  antennas  for  simultaneous  operation  of  the  two 
transmitters  on  the  antenna  is  how  we  provided  the  antenna 
facilities.  *  *  *  » -  %  i „  r « {■ 

At  the  receiving  end  we  have  groups  of  antennas  in 
the  general  direction  of  the  European  points  and  add 
receivers  to  those  antennas  as  required.  .  .  .L  ^  ;T 

Q.  Did  you  provide  a  new  transmitter?  A.  Na 
Q.  You  contemplated  using  an  existing  transmitter? 
A.  That  is  right 

Q.  How  is  that  transmitter  being  used  at  the  present 
time.  [1263]  A.  I  can’t  say.  '  r  .  ^ 

Q.  Can  you  give  any  indication?  A.  I  can  say  this, 
that  as  far  as  the  Brentwood  station  is  concerned  we  have 
a  number  of  transmitters  and  these  transmitters  can  he 

-  •*  i*  * 

arranged  to  be  lined  up  on  various  frequencies.  There  are 
a  certain  amount  of  facilities  at  a  station  such  as  Brent¬ 
wood  which  you  can  press  into  service  as  required. 

There  is  not  a  transmitter  available  for  every  circuit 
and  exclusively  for  that  circuit,  and  there  is  in  the  station 
some  extra  facilities  that  can  be  used  for  various  purposes. 
So  it  wouldn’t  necessarily  mean  that  the  addition  of  one 
circuit  to  the  operation  would  require  providing  complete 
new  facilities  for  it.  -  -  ~  - 


-  «* 
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,Q.  For  about  what  period?  A.  I  would  say  that— Jet’s 
say  from  perhaps  6  or  7  o’clock  in  the  morning  until  per* 
haps  maybe  6  o’clock  at  night.  Something  like  that.  1 
Q.  "When  would  you  use  the  10  megacycle  frequency? 
A.  There  is  perhaps  a  period  at  night  when  the  higher 
frequency  starts  to  fail  and  then  the  10  megacycle  frequency 
is  started.  It  will  start  around  6  or  7  o’clock,  until  after 
midnight  ‘  ;g  *’•  •' 1  ' 

Q.  There  is  a  transition  period  between  the  two,  is  there 

not?  [126SJ  A.  Between  the  time - 

Q.  Between  the  two  frequencies?  A.  That  is  right 
Q.  Is  it  also  true  that  at  this  phase  of  the  solar  cycle 
there  is  a  gap  between  the  two?  A.  No.  I  don’t  think' so. 
That  is  a  condition  that  may  vary;  but,  for  example,  on  the 
circuit  that  we  are  operating  with  Madrid  we  cover  the  16  or 
18  hours  with  two  frequencies,  and  during  the  time  that  one 
frequency  becomes  a  little  shaky,  as  we  put  it,  then  the  sec¬ 
ond  frequency  is  dueled  with  it,  so  that  the  two  frequencies 
are  running  for  a  period  of  time  and  with  advice  from  the 
receiving  station  that  the  lower  frequency  is  becoming  solid 
the  higher  frequency  is  shut  down. 

Q.  That  time  when  the  first  frequency  becomes  a  little 
shaky  comes  before  the  second  frequency  becomes  solid. 
Isn’t  that  true.  A.  ‘Well,  yes. 

Q.  There  is  a  period  of  time  in  there  when  it  would  be 
kind  of  difficult — A.  It  is  not  a  sharp  difference.  In  other 
words,  the  transition  period  extends  over  a  certain  period 
of  time.  It  might  be  an  hour,  for  example.  In  which  both 
frequencies  are  still  satisfactory.  But  anticipating  that  one 
frequency  will  become  unusable  and  not  knowing  [1269] 
the  exact  time  you  operate  on  the  two  frequencies  and  the 
receiving  end  receives  both  frequencies  and  then  takes  the 
one  which  gives  them  the  most  satisfactory  service.  That  is 
a  practice  that  is  followed,  I  think,  in  all  communication 

«-  •  ,*  "  -  ,  *  *  J  \  1  S  r  *  "«  '  ■»  ■+  • 

companies. 

v  Q.  You  would  probably  provide  a  better  service  if  you 
had  a  third  frequency  that  you  could  use  in  that  transition 
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period  between  the  time  yon  jumped  from  the  18  mega¬ 
cycle  frequency  down  to  the  10.  A.  No.  I  don’t  believe 
so.  I  think  that  actually  during  the  transition  period  of 
that  kind  I  don’t  believe  that  a  third  frequency  is  normally 
required  for  that  short  period. 

;  Q.  How  about  the  present  phase  solar  eyelet  A.  The 
present  phase  of  the  solar  cycle! 

Q.  Yes.  A.  As  I  said,  I  believe  that  our  experience  has 
been  on  these  European  circuits  that  we  operate  throughout 
the  whole  schedule  with  just  the  two  frequencies. 

Q.  If  you  had  all  the  frequencies  that  you  wanted,  if  you 
could  get  all  the  frequencies  that  you  requested,  you  would 
probably  use  a  different  frequency  during  that  transition 
period,  wouldn’t,  you!  A.  I  don’t  think  our  operating 
experience  has  indicated  that  it  is  required. 

[1270]  Q.  If  you  had  it  you  would  use  it,  would  you 
not!  A.  Only  if  it  was  necessary. . 

Q.  You  have  indicated  now  that  there  is  a  period  in 
there  when  you  go  through  a  transition  period,  and  if  you 
had  another  frequency  to  use  there  you  would  avoid  these 
difficulties  that  you  have  in  passing  through  that  transition 
period.  A.  No.  The  transition  period  doesn’t  require  the 
necessity  of  a  third  frequency.  It  is  a  period  that  changes 
from  the  high  frequency  to  a  frequency  that  might  be 
lower,  v  The  circuit  conditions  going  bad  from,  let’s  say  18 
megacycles  to  10  megacycles  is  not  a  change  that  takes 
place  abruptly,  and  it  doesn’t  mean  that  you  have  to  have  a 
third  frequency  between  the  high  frequency  and  let’s  say 
the  10  megacycle  frequency  in  order  to  cover  the  transition 
period. 

.  The  transition  period  is  the  period  in  which  you  go 
from  the  high  frequency  to  the  next  frequency.  There  is 
no  need  for  a  third  frequency  in  between.  .  . 

. That  transition  takes  place  over  a  period  of  time. 

Let’s  say  it  would  be  a  matter  of  an  hour.  There  is  a 
period  in  that  hour  when  both  frequencies  are  satisfactorily 
received.  ....  .. 
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i  *  .  .  »  * 

Q.  Ton  have  made  some  reference  to  your  Madrid  cir- 
[1271]  cnit  which  is  considerably  south.  What  has  been 
yonr  experience  in  this  respect  on  the  circuit  with  Ben- 
mark  T  A.  Considerably  south  of  whatf  ~  5  ':-r 4c 

Q.  Amsterdam.  A.  I  don’t  know  that  it  is  so  much 
south  of  Amsterdam.  -  .  •■*’  ^  ^ 

Q.  What  is  your  experience  with  respect  to  the  Denmark 
circuit  in  this  respect?  A.  I  think  it  is  the  same.  h 

Q.  Do  yon  have  a  high  frequency  in  the  morning,  around 
18  megacycles  which  yon  can  use  until  the  10  megacycle 
frequency  comes  into  use?  A.  1  think  so.  Yes.  I  don’t 
happen  to  know  offhand  the  frequencies  that  are  allocated 
to  those  circuits  at  the  moment,  but  I  would  expect  that 
there  would  be  two  frequencies,  one  in  the  high  frequency, 
let’s  say  above  15  megacycles,  and  one  below  15  megacycles 
— 9  or  10  in  there — that  would  be  used  on  the  Denmark 
circuit.  ^ 

Q.  Do  you  have  the  frequencies  that  you  are  now  using 
to  Denmark?  A.  No.  I  haven’t  them  here. 

Q.  Is  it  reasonable  to  assume  that  there  is  less  of  a  gap 
there  in  the  two  frequencies  than  you  propose  to  use  for 

Holland?  A.  You  mean  during -  :  , ; 

[1272]  Q.  I  mean  if  there  is  less  than  8  megacycles 
difference.  A.  Between  the  frequencies  that  are  usable  to 
Madrid  as  compared  with  Denmark? 

Q.  No.  The  two  frequencies  that  you  use  to  Denmark, 
do  you  know  what  those  frequencies  are?  A.  I  don’t.  I 
might  be  able  to  ferret  it  out  of  information  that  I  have, 
but  I  don’t  have  it  immediately  available.  " 

w  .  I***  •  T  , 

Q.  Would  you  make  that  information  available  at  such 
time  as  you  have  a  chance  to?  A.  You  would  hke  to  know 
the  frequencies  that  we  use  on  the  circuit  between  New 
York  and  Denmark?  •  * .  ^  J  ,rv 

Q.  Yes.  I  think  you  indicated  that  the  18  megacycle 
frequency  is  also  used  from  San  Francisco  to  Manila.  A. 
No.  It  is  used  from  Manila  to  San  Francisco. 
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Q.  From  Manila  to  San  Francisco?  Now,  is  it  not  true 
that  during  a  certain  period  of  time  that  frequency  will 
have  to  be  withheld  from  one  of  the  circuits  in  order  to 
escape  interference?  A.  No.  I  don’t  believe  so. 
v.  4J.  Won’t  yonr  transmission  from  Manilla  on  the  same 
*j  frequency  interfere  with  the  transmission  from  New  York 
on  the  same  frequency?  [1273]  A*  From  New  York  to 
Amsterdam?  - 

~  Q.  Yes.  -  A.  First  of  all  I  would  say  no,  but  also  there 
is  considerable  time  differential  between  Manila  and  New 
York,  for  example.  Something  like  12  hours  difference. 

_  Q.  If  you  tried  to  use  the  frequency  from  San  Francisco 
to  Manila  that  would  be  true,  would  it  not?  A.  From  San 
Francisco  to  Manila? 

.v  Q.  Yes.  A.  But  we  are  not  using  the  frequency  from 
San  Francisco.  It  is  the  frequency  used  at  Manila  to  San 
Francisco. 

.,  Q.  I  understand  that  But  if  you  tried  to  use  it  from 
1  San  Francisco  to  Manila  there  would  be  interference.  r  A. 

Not  necessarily.  For  the  reason  that  the  difference  in 
'  paths,  the  direction  of  transmission,  for  example,  from 
!  San  Francisco  to  Manila,  working  westward,  and  from 
New  York  to  Amsterdam  working  east,  and  the  fact  that 
1  you  have  antennas  that  discriminate  against  back  radiation. 

Q.  Is  that  true  during  the  entire  time  of  use?  Isn’t  it 
true  that  at  certain  periods  there  will  be  some  interference 
there?  A.  Periods - 

^  •  Q.  During  the  entire  period  of  use,  is  that  true?  A. 
That  there  won’t  be  interference? 

t  Q.  That  there  will  be  interference.  [1274]  A.  That 
there  will  be  interference? 

Q.  Yes.  A.  That  is  possible.  But  also  there  must  be 
certain  discrimination  against  that  at  the  receiving 
facilities. 

Q.  Do  you,  at  the  present  time,  use  the  18  megacycle 
frequency  anywhere  else?  >  A.  This  18140? 

Q.  Yes.  A.  As  far  as  I  know,  no. 


Cart  E.  Scholz,  for  Intervemor— -Cross, 


Q.  Have  yon  ever  used  it  elsewhere?  A.  I  wouldn’t  say 
that  we  have  or  we  haven’t  because  I  don’t  know. 

Q.  Could  it  be  used  elsewhere?  A.  I  believe  that  it 
could.  '  That  is  what  we  are  preparing  to  do  in  the  use  of 
this  frequency  from  New  York  to  Amsterdam,  while  we  are 
using  the  frequency  from  Manila  to  San  Francisco.  It  is 
one  of  the  eases  which  we  believe  that  you  can  satisfactorily 
operate  or  use  that  frequency  on  the  two  circuits  and  get 
more  extensive  use  out  of  the  frequency  that  we  have.  That 
is  done  in  many  cases. 

We  are  actually  doing  it  on  the  frequency  15535.  It  is 
being  used  from  San  Francisco  west.  At  the  same  time  we 
are  using  it  from  New  York  eastward  to  Madrid.  It  is  the 
same  situation.  ‘  « 

[1275]  Q.  Assuming  that  you  should  lose  some  of  your 
frequencies  as  a  result  of  some  of  the  conferences  now 
going  on,  with  which  I  believe  you  are  familiar,  it  is  pos¬ 
sible  that  you  could  take  this  18  megacycle  frequency  and 
use  it  to  some  one  of  your  existing  circuits  in  Europe.  Is 
that  not  true?  A.  No.  That,  of  course,  depends  upon  if 
you  are  speaking  of  the  frequency  allocation  plan  that  is 
being  worked  out  by  the  PFB.  Now,  what  they  are  going  to 
do  with  reference  to  where  they  will  allocate  certain  fre¬ 
quencies  is  something  that  I  don’t  think  anyone  knows  at 
the  moment  But  18140,  the  frequency  in  question  here,  as 
I  understand  the  situation,  is  now  licensed  to  Mackay — I 
can’t  be  sure  of  that  I  was  going  to  say  that  I  wasn’t  sure 
it  was  licensed  to  Mackay  here.  But  I  think  that  it  is. 

We  are  asking  the  Commission  to  make  that  frequency 
available  on  the  east  coast  for  this  service. 

Q.  SJhat  frequency  you  say  is  not  at  the  present  time 
licensed  to  Mackay?  A.  I  am  not  sure.  I  think  it  has  been. 
Yes,  the  Commission  has  authorized  the  use  of  18140  at 
Brentwood.  And  I  believe  it  was  done  in  connection  with 
the  proposed  establishment  of  the  direct  circuit  from  New 
York  to  Amsterdam. 


Cart  E.  Scholz,  for  Intervenor— Cross. 

Q.  I  see.  It  was  given  for  this  purpose,  the  purpose 
£1276]  of  the  New  York-Amsterdam  circuit?  A.  I  don’t 
know  whether  it  was  specifically  done  for  that  circuit.  But 
I  think  the  Commission  has  authorized  the  use  of  that  fre¬ 
quency  among  the  other  frequencies  assigned  to  Mackay 
in  the  east  coast  here. 

Q.  So  if  you  had  not  been  authorized  to  establish  the 
Amsterdam  circuit  there  would  be  no  need  to  use  that  fre¬ 
quency  on  the  east  coast  A.  I  wouldn’t  say  that  I  think 
any  frequencies  that  are  assigned  under  the  present  condi¬ 
tions  have  use.  ■  When  interference  comes  up  on  certain 
frequencies  normally  used  interference  can  be  avoided  by 
changing  to  another  frequency.  That  is  being  done,  right 
along. 

Q.  You  have  just  said  that  this  frequency  was  author¬ 
ized  to  you  in  connection  with  the  proposed  circuit  to 
Amsterdam. 

i. 

Mr.  Werner:  Are  you  sure  about  that  fact? 
Those  frequencies  are  not  tied  down  to  any  circuit 
v  at  this  point,  are  they? 

The  Witness:  No,  they  are  not  That  was  my 
point  As  the  group  of  frequencies  licensed  to 
Mackay,  for  example,  for  the  use  of  the  Brentwood 
station,  they  are  not  restricted  as  to  the  particular 
circuit  on  which  the  frequency  is  to  be  used.  I  think 
that  we  can  use  certain  frequencies  whether  to  South 
America  or  to  Europe. 

[1277]  There  are  certain  frequencies  licensed 
on  both  coasts  and  some  are  restricted  from  being 
used  on  one  coast  or  the  other. 

«  *  * 

...  , 

By  Mr.  Hawkins: 

*  s  -  't 

Q.  Do  you  know  when  this  frequency  was  licensed  at 
Brentwood?  A.  No,  I  don’t. 

Q.  Would  you  check  that  and  furnish  that  information? 
A.  Yes. 


Carl  E .  Schole,  for  Intervenor — Cross. 

Q.  Now,  the  10  megacycle  frequency  that  yon  referred  to, 
that  has  for  some  time  been  licensed  for  use  on  the  west 
coast.  Is  that  true?  A.  I  can’t  say  without  referring  to 
the  sheet  in  here,  whether  that  frequency  is  licensed  on  the 
west  coast  or  not,  nor  how  long  it  has  been  licensed  to 
Mackay  for  either  point 

Q.  Perhaps  if  you  refer  to  page  206  it  will  refresh  your 
recollection.  A.  That  is  right  I 

Q.  So  that  frequency  is  licensed  to  Mackay  at  the  west 
coast?  A.  San  Francisco;  that  is  right  . 

Q.  And  it  is  used  from  San  Francisco  to  Manila?  A. 
That  is  right 

Q.  Is  that  frequency  now  licensed  at  Brentwood? 
[1278]  A.  Yes. 

Q.  When  was  it  so  licensed?  A.  I  can’t  say. 

Q.  Could  you  also  get  that  information?  .  - 

(No  response.) 

•  <***«•  ,  >/i .  *  < 

%  « 

Q.  Now,  you  have  indicated  in  connection  with  the  18 
megacycle  frequency  that  if  it  were  used  from  San 
Francisco  to  Manila,  and  also  used  simultaneously  from 
New  York  to  Amsterdam  there  would  be  times  when  there 
might  be  some  interference.  A.  That  is  possible. 

Q.  The  same  would  be  true  of  the  10  megacycle  fre¬ 
quency.  Isn’t  that  true?  A.  That  is  possible. 

Q.  The  difference  is  that  you  actually  use  the  10  mega¬ 
cycle  frequency  from  San  Francisco.  A.  That  is  right 

Q.  So  that  the  case  of  interference  might  be  more  seri¬ 
ous  there.  A.  Not  necessarily,  because  of  the  discrimi¬ 
nation  against  back  radiation.  , 

Q.  But  there  is  that  possibility  during  certain  periods. 
A.  Possibly.  I  think  it  is  rather  remote.  The  fact  is  that 
we  think  that  the  use  of  these  frequencies  [1279]  or  armilar 
frequencies  under  these  same  conditions  is  perfectly  prac¬ 
tical.  The  fact  is  I  know  that  it  is  being  done  by  you  people. 

Q.  There  are  limitations  as  to  the  extent  to  which  you 
can  do  it  throughout  the  period  of  useful  time  of  fre- 


Carl  E.  Schclz,  for  IiUervenor — Cross. 

quencies.  A.  That  is  correct  And  the  directions  and 
power  and  type  of  antenna,  the  type  of  receiving  antenna, 
and  the  type  of  signaling  that  yon  are  using  the  frequencies 
on.  Many  factors  enter  into  it  But  this  is  entirely  a  prac¬ 
tical  operating  setup. 

•  ••••• 

■  i  •  'V 

[1280]  By  Mr.  Hawkins: 

Q.  As  the  solar  cycle  changes  yon  will  need  different 
frequencies  than  these  two  for  communication  with 
Amsterdam.  A.  That  is  correct  That  will  perhaps  affect 
the  frequencies  allocated  to  a  good  many  circuits. 

Q.  'When  do  you  expect  conditions  will  change  so  that 
you  will  require  different  frequencies?  A.  I  think  that  if 
the  same  pattern  is  followed  as  in  the  past  with  the  change 
in  the  11-year  solar  cycle  that  at  the  present  time  we  are 
just  going  past,  I  believe,  the  maximum  period  and  that 
would  be  in  5-5%  years.  However,  there  have  been  indica¬ 
tions  that  this  next  period  is  not  [1281]  going  to  follow, 
according  to  propagation  experts,  follow  the  same  trend  as 
the  past  periods  have.  So  it  is  perhaps  anybody’s  guess  as 
to  when  the  period  of  minimum  solar  activity  is  going  to 
get  into  the  picture. 

It  is  one  of  those  things  that  doesn’t  change  quickly.  It 
is  over  a  period  of  time.  I  might  like  to  say  something 
about  this  question  of  use  of  frequencies  and  the  inference 
that  you  perhaps  made  that  we  might  be  required  to  use 
frequencies  other  than  the  two  indicated.  That  is  perfectly 
true.  But  with  the  group  of  frequencies  that  the  communi¬ 
cation  companies  have  to  give  service  to  various  circuits, 
and  as  the  conditions  change  due  to  solar  activity,  it  means 
a  reshuffling  of  the  frequencies  to  the  various  services,  and 
it  is  quite  true  that  within  the  next  five  years  you  perhaps 
will  find  that  these  frequencies  may  not  be  entirely 
suitable. 

*■  But  that  is  a  process  that  has  been  followed  by  the  com- 
xmmieations  companies,  not  only  by  Maekay,  but  others 


Cart  E-  Sckclz,  for  Intervener— Cross* 

i  •• 

,  ► 

throughout  all  of  these  periods  in  which  they  reassign  fre¬ 
quencies  at  their  disposal  to  various  services. 

Q.  Were  you  here  during  Mr.  Stockton’s  testimony  f  A 
Yes.  .  ,  •  •- 

Q.  Do  you  recall  his  testimony  to  the  effect  that  the 
AC&R  system  proposes  to  duplicate  every  circuit  that 
RCA  has?  [1282]  A.  Yes. 

Q.  How  would  that  affect  your  frequency  requirements? 
A.  In  all  probability  it  will  require  additional  frequencies, 
or  the  greater  use  and  sharing  of  the  frequencies  that  axe 
now  assigned  to  Mackay.  I  think  both  are  possible.  One, 
that  you  can  make  more  extensive  use  of  frequencies  which 
you  have  with  the  possibility  that  there  will  be  improved 
techniques,  and  the  second  thing  is  that  you  may  have  to 
have  additional  frequencies  if  you  want  to  duplicate  circuits 
to  all  of  the  points  that  RCA  is  serving. 

Q.  It  is  your  testimony  that  you  would  require  a  number 
of  additional  frequencies.  A  How  many  I  don’t  know. 
But  I  would  say  as  a  general  statement  that  additional 
frequencies  will  be  required.  . 

Q.  Have  you  any  idea  as  to  the  number  that  might  be 
required?  A.  No. 

•  •  •  •  •»  •  •  •  ,  '  • 

^  *  * 

[1287]  Q.  From  Tangiers  do  you  propose  a  forked 
operation  or  an  independent?  A  An  independent  circuit 
Q.  So  that  that  will  require  a  transmitter?  A  The 
transmitter  is  there. 

'  Q.  Do  you  have  antennas  directed  on  Amsterdam  at  the 
present  time?  A  Yes.  > 

Q.  When  were  those  erected?  A  Either  the  very  end 
of  last  year  or  the  early  part  of  this  year.  They  were 
made — those  facilities  were  made  available  at  the  time 
that  it  was  indicated  by  the  Dutch  that  they  would  be  win¬ 
ing  to  establish  a  circuit  with  Tangiers  and  at  that  time 
we  provided — erected  the  antenna  at  Tangier  for  that 
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'  '  [1288]  Q.  On  the  same  page  yon  have  indicated  that 
the  State  Department  had  authorized  the  use  of  frequencies 
17520  and  6840,  from  Tangiers.  A.  That  is  correct  - 
Q.  Those  are  the  frequencies  to  which  you  made  refer¬ 
ence  a  few  minutes  ago  that  have  been  authorized?  A.  By 
the  State  Department? 

Q.  Yes.  [1289]  A.  That  is  correct 
Q.  When  were  those  frequencies  authorized  to  you? 
Al.  Those  frequencies,  as  I  recall,  were  frequencies  author¬ 
ized  for  use  at  Tangier  some  time  between  the  establish¬ 
ment  of  the  Tangiers  station  and  some  subsequent  date. 
What  date,  I  don’t  know. 

Q.  It  is  true,  is  it  not,  the  State  Department  in  author¬ 
izing  the  use  of  frequencies  from  Tangiers  authorizes  those 
frequencies  only  to  a  certain  point,  a  certain  country?  A. 
No.  The  arrangement  with  reference  to  the  assignment  or 
use  of  frequencies  at  Tangiers  which  is  by  the  State  Depart¬ 
ment  is  that  you  may  have  a  frequency  at  Tangiers,  let’s 
say  for  use  between  Tangiers  and  Addis  Ababa,  which  is 
in  a  certain  direction.  That  frequency  may  be  restricted 
for  use  on  that  circuit  alone. 

Before  that  frequency  can  be  used  in  another  direction 
permission  or  authorization,  approval,  I  guess  you  would 
call  it,  has  to  be  obtained  from  the  State  Department.  What 
the  State  Department  does,  they  take  the  matter  up  with 
the  FCC,  Irac,  and  the  joint  commissions  in  the  zones  at 
which  you  intend  to  communicate,  and  get  an  expression 
from  them  as  to  whether  or  not  the  use  of  that  frequency 
in  the  anticipated  direction  would  cause  any  interference 
to  any  of  the  services  that  are  being  given  by  these  various 
agen-  [1290]  cies,  and  if  the  opinion  is  that  it  would  not 
then  that  frequency  is  authorized  for  use  in  that  general 
area,  or  they  prefer  to  put  it  on  the  basis  of  points, 
restricted  areas. 

..  In  other  words,  you  wouldn’t  say  northern  Europe. 
They  would  say  use  it  to  Germany  or  Holland. 


Carl  E.  Schclz,  for  Intervenor — Cross. 

Q.  Then  I  return  to  my  original  question.  It  is  .true, 
is  it  not,  that  in  getting  authorizations  from  the  State 
Department,  yon  must  get  authorization  to  communicate 
with  the  specific  point?  A.  Yes.  Or  to  a  restricted  area  in 
a  certain  direction.  For  example,  it  might  be,  for  example, 
to  Holland  or  Belgium. 

Q.  They  would  both  be  mentioned  then?  A.  They  would 
both  be  mentioned.  r . 

Q.  As  you  have  indicated  that  is  because  there  might 
be  some  interference  to  some  other  service  using  that  fre¬ 
quency  in  that  particular  area.  A.  That  is  right 

Q.  To  the  extent  that  Mackay  might  be  authorized  to 
use  either  of  these  frequencies  from  Tangiers  to  Amsterdam 
that  would  preclude  the  use  in  that  general  area  by  any 
other  service.  A.  Of  these  same  frequencies? 

Q.  Yes.  [1291]  A.  That  is  correct  Yes. 

Q.  You  do  not  have  authorization  from  the  State  Depart¬ 
ment  to  use  these  two  frequencies  at  the  present  time, 
do  you?  A.  Yes,  I  believe  we  have  clearance  from  the 
State  Department  for  use  of  these  two  frequencies  to 
Amsterdam.  . ,  ~  ,"r' 

Q.  Didn’t  your  testimony  indicate  that  that  authoriza¬ 
tion  was  withdrawn?  A.  That  is  correct,  Mr.  Hawkins.  I 
was  speaking  of  the  time  that  the  authorization  was  given. 
Since  that  time  it  was  not  renewed,  pending  the  outcome  of 
this  hearing.  They  were  authorized  for  use  for  a  limited 
period  and  then  when  that  period  expired  and  we  asked  for 
a  renewal  of  it  it  was  withdrawn  pending  the  outcome  of 
this  hearing.  That  is  correct 

Q.  So  that  if  your  application  should  be  granted  to  com¬ 
municate  via  Tangiers  you  will  have  to  go  back  to  the 
State  Department  and  get  frequencies  for  the  purpose.  A. 
We  would  have  to  get  the  State  Department  to  authorize, 
whether  it  is  these  frequencies— by  that  time  if  for  some 
reason  they  can’t  be  used  we  would  have  to  seek  other 
frequencies. 
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..  Q.  It  may  be  that  these  frequencies  will  have  been 
assigned  to  some  other  service  for  some  other  use.  A.  That 
is  quite  possible.  It  depends  entirely  [1292]  upon  what 
has  happened  from  the  time  that  the  authorization  was 
withdrawn  until  a  decision  is  made  in  this  case. 

•  •  •  •  •  • 

[1293]  Q.  Does  Mackay  propose  to  provide  any  radio 
photo-service  to  Holland?  [1294]  A.  Yes.  If  the  Dutch 
want  that  type  of  service  we  are  prepared  to  give  it  to  them. 

Q.  Do  you  have  equipment  now?  A.  Yes. 

Q.  Where  is  it  located?  A.  Which  part  of  the  equip¬ 
ment  are  you  speaking  of?  The  transmitter  is  at  Brent¬ 
wood.  The  actual  photo  terminal  equipment  is  at  67 
Broad.  The  receivers  are  at  Southampton. 

Q.  Is  any  of  that  equipment  now  in  use?  A.  Yes. 

•  ••••• 

.  [1313]  Q.  What  expense,  Mr.  Scholz,  was  incurred  in 

connection  with  the  opening  of  the  circuit  to  Portugal  last 
winter,  if  there  was  any  expense?  A.  There  were  some 
expenses,  but  not  of  any  great  magnitude. 

Q.  I  believe  you  testified  that  the  Portuguese  circuit 
could  be  opened  with  no  additional  expense;  is  that  right? 
A.  That  is  right. 

Q.  Isn’t  it  true  that  whenever  you  operate  a  circuit 
which  you  haven’t  operated  before,  that  there  is  expense 
incurred  in  the  operation  of  the  circuit  ?  For  example,  don’t 
you  have  to  maintain  a  separate  receiver  for  that  circuit? 
A.  Yes. 

Q.  Wouldn’t  you  have  to  have  personnel  to  man  your 
receiver?  A.  No.  The  addition  of  one  or  two  or  three 
receivers  presents  ho  problem  from  the  standpoint  of  per¬ 
sonnel  As  you  know,  where  we  have  a  station  such  as  at 
Southampton  there  might  be  30  or  40  receivers  in  there. 
Those  receivers  are  maintained  and  adjusted,  started  and 
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stopped,  and  so  on  and  so  forth,  by  perhaps  two  people,  or 
three  people,  on  duty  at  one  time. 

•  •  •  •  •  • 

(13211  A.  Correct 

Q.  Now,  if  your  applications  are  granted  and  the  equip* 
ment  which  is  now  held  in  reserve  becomes  utilized,  is  it  not 
fair  to  say  that  you  will  then  go  and  build  up  your  reserve 
again  to  the  point  at  which  it  was  prior  to  the  time  at  which 
you  utilized  these  facilities,  Mr.  Scholz?  A.  I  think  that 
is  a  correct  statement,  and  it  may  not  be  throughout  all 
items  of  equipment  It  may  be  that  we  feel  we  should  have 
additional  exciters,  for  example,  or  additional  receivers,  ox 
what  have  you,  but  it  is  not  possible,  or  not  advisable — let’s 
put  it  that  way — for  a  communications  system  such  as  ours 
— or  any  of  these  communications  companies — to  provide 
facilities  only,  and  limited  only  to  the  particular  circuits 
that  they  have  in  operation. 

They  mnst  have  some  reserve  plants.  Now  it  is  a  ques¬ 
tion  as  to  how  far  you  go  and  how  far  you  di£  into  your 
reserve  before  yon  consider  it  necessary  to  replace  that 
reserve. 

Q.  Do  you  consider  the  reserve  which  you  have  at  the 
present  time  excessive  or  adequate?  A.  I  would  say  that 
it  is  neither. 

Q.  Which  is  it?  A.  I  think  it  is  adequate,  let’s  say,  hut 
it  is  not  [1322]  excessive. 

I  would  go  further  to  say  that,  if  we  had  to  establish 
circuits  to  these  three  points  in  here,  I  believe  that  we 
would  want  to  provide  some  additional  reserve  plant. 

Q.  Then  to  the  extent,  Mr.  Scholz,  that  you  do  provide 
additional  reserve  plant,  isn’t  it  a  fair  conclusion  that  the 
operation  of  the  proposed  circuits  would  entail  a  cost  to 
Mackay,  to  the  extent  that  it  would  have  to  replace  its 
reserve  plant?  A.  Yes.  I  would  say  that  is  a  fair  state¬ 
ment. 


Carl  E.  Scholz,  for  Intervenor — Cross. 

*  *  *  ,  r ,  .  +  *  -  •  w 

By  Mr.  Hawkins: 

Q.  To  the  extent  that  yonr  number  of  circuits  are 
increased,  yon  have  to  maintain  a  larger  reserve,  do  yon  not 
— a  reserve  of  equipment — because,  as  the  number  of 
circuits  gradually  increase,  yon  require  more  reserve  equip¬ 
ment  ?  A.  Yes,  I  believe  that  is  correct 

•  v  •  ^  •  •  • 

r  ■'v  *  *  —  «  .  ,  *  »  k 

£1341]  Q.  How  do  you  propose  to  operate  to  Holland 
via  Tangiers,  assuming  the  Commission  were  to  grant  your 
application  to  communicate  with  Holland  via  Tangiers? 
A.  At  the  present  time  we  are  operating  a  printer  circuit 
between  New  York  and  Tangiers.  If  a  circuit  was  estab¬ 
lished,  as  was  planned,  between  Tangiers  and  Amsterdam, 
it  would  be,  and  it  was  agreed  by  the  Dutch,  it  would  be  on 
a  five-unit  printer  basis.  Therefore,  traffic  that  would  go 
to  Amsterdam  via  Tangiers  would  be  included  along  with 
the  other  traffic  on  the  New  York-  [1342]  Tangiers  circuit. 

”  Q.  Such  as  the  Moscow  circuit?  A  Such  as  the 
Moscow.  "  ■  r 

Going  further  into  this  program,  that - 

:  Q.  You  tell  me  what  would  actually  be  done.  What  are 
your  plans?  A  That  is  the  way  we  would  initially  operate 
with  Tangiers,  the  same  way  as  we  are  operating  with 
Moscow  at  the  present  time. 

Q.  And  it  is  a  tape  relay  ?  A  Yes. 

-•  Q.  Semi-automatic  operation?  A  That  is  right. 

Q.  And  you  are  prepared  now  in  Tangiers  to  institute 
such  an  operation  ?  A  That  is  correct 

Q.  And  as  far  as  you  know,  the  Netherlands  authorities 
are  prepared  to  receive  on  such  an  operation?  A  As  far  as 
I  know,  they  have,  because  we  have  actually  exchanged 
messages  on  a  test  basis  with  them  before  the  circuit  was 
closed  down. 


Carl  E.  Scholz,  for  Intervenor— Cross. 

«  ,  *  •  % 

[1343]  By  Mr.  Werner:  - 

•  -  •  • 

[1349]  Q.  In  answer  to  a  question  asked  of  you  by  Mr. 
Hawkins  in  connection  with  the  use  of  an  18  megacycle  fre¬ 
quency  simultaneously  from  Manila  to  the  United  States, 
and  from  New  York  to  the  Netherlands,  yon  stated  that  yon 
didn’t  think  any  interference  could  arise  if  those  frequencies 
were  used  simultaneously  from  those  two  points,  namely, 
Manila  and  New  York.  Is  that  correct?  A.  I  won’t  say 

that  there  would  never  be  any  interference,  hut -  ' 

Q.  Isn’t  it  possible  that  if  you  were  transmitting  on  one 
frequency  from  Manila  to  the  United  States  and  transmit- 
ting  on  tiie  same  frequency  from  the  United  States  to  the 
Netherlands,  that  the  Netherlands  might  very  well  receive 
that  transmission  from  Manila,  and  there  might  be  inter¬ 
ference  caused  with  those  two  transmitters?  A.  It  is  pos-  - 
sible, yes.  .  v  .  . '  .  ‘  ~ 

Q.  How  likely  is  it?  [1350]  A.  I  think  it  is  rather 
remote,  providing  the  proper  technique  is  employed  at  the 
ends  of  the  circuit  to  minimize  it. 

Q.  Would  you  say  that  it  is  possible  for  one  day  a  month  ; 
that  you  might  have  such  interference?  A.  Yes,  I  think  it 
is  possible,  perhaps  for  only  a  limited  period  of  time. 

Q.  Is  it  your  testimony,  Mr.  Scholz,  that  over  the  11-year 
sun  spot  cycle  you  would  only  need  two  frequencies  to 
operate  your  Netherlands  circuit?  A.  No. 

Q.  You  testified  that  you  are  going  to  use  two  fre¬ 
quencies,  and  you  gave  us  the  numbers  of  those  frequencies. 
Do  you  mean  to  indicate  by  that  that  those  are  the  only 
two  frequencies  that  you  are  going  to  use  on  the  Nether¬ 
lands  circuit?  A.  No.  That  is  not  what  I  said.  It  is  our 
opinion  that,  for  example,  at  this  time  of  the  year,  at  tins 
time  of  the  sun  spot  activity,  that  these  two  frequencies  will 
give  satisfactory  circuits  between  New  York  and  Tangiers. 
However,  two  years  from  now,  when  the  sun  spot  activity 
changes,  it  may  be  that  you  would  want  to  have  two  other 
frequencies. : 


Cmi  E.  &chote,  for  Intervenor — Cross, 

Q.  Would  it  be  that  70a  would  need  three  frequencies 
sometime  in  the  son  spot  cycle,  or  four?  [1351]  A.  It  is 
possible,  but  I  don’t  believe  it  is,  if  yon  can  mate  nse  of 
the  proper  frequency,  that  is,  the  proper  order  of  frequency 
at  the  particular  time. 

Q.  If  you  were  to  operate  your  Netherlands  circuit  on  a 
24-hour  basis  over  a  given  11-year  period,  is  it  your  testi¬ 
mony  that  at  any  given  time  during  that  11-year  period  the 
maximum  of  frequencies  you  would  use  would  be  two?  A. 
I  believe  so,  yes. 

Q,  Is  the  Netherlands  circuit  any  different  from  most 
circuits  operated  out  of  New  York  or  San  Francisco  in  con¬ 
nection  with  the  number  of  frequencies  that  have  to  be 
used!  A.  I  think  that  the  transmission  path  between  New 
York  and  Amsterdam  is  quite  different,  for  example,  than 
the  conditions  of  the  path  between  San  Francisco  and 
Manila. . 

.I  Q.  Let  me  shorten  it  up  this  way:  Isn’t  it  true  Mr. ' 
Scholz,  that  ordinarily  to  operate  any  given  radio  circuit 
you  need  a  daytime  frequency,  a  night  time  frequency  and 
a  transitional  frequency?  A.  That  has  been  the  accepted 
idea,  but  there  are  many  circuits  that  are  being  operated 
without  having  to  use  three  frequencies. 

Q.  Which  frequency  do  you  avoid,  the  transitional 
[1352]  frequency?  A.  Yes. 

,  Q.  And  you  think  the  Netherlands  circuit  is  that  kind  of 
a  circuit?  A.  Yes,  we  believe  that  it  is. 

r  •  •  *  •  •  •  • 

*  *  * 

[1354]  Commissioner  Jones:  I  notice  on  page 
204  of  the  record  you  cite  frequencies  18140^  10240 
kilocycles  and  also  6927.5  kilocycles. 

In  this  discussion  with  reference  to  two  frequen¬ 
cies  necessary  to  operate  the  circuit  to  Netherlands, 
how  do  you  propose  to  use  the  third  frequency,  or 
is  that  still  under  consideration? 

The  Witness:  It  could  be  used,  and  as  time  goes 
along  the  tendency  will  be  where  lower  frequencies 


GarlE.  Scholz,  for  Intervenor — Cross. 

•  *  %  "" 

...  '  i  *  *  ’  *  *“  * 

will  become  indicated.  If  at  the  moment  yon  want 
tooperate  the  circuit  at  10  megacycles  and  later  on, 
;  as  the  cycle  changes  and  a  lower  frequency  is  indi¬ 
cated,  then  we  have  this  -68,  whatevertbafrequency 
is  there,  available  to  use  in  place  of  one  or  the  other 
frequencies.  .  --  .  . 

It  is  the  same  way  that  if  18140  should,  be  found 
to  be  too  high,  that  in  the  general  shifting  of  frequen¬ 
cies  to  the  various  circuits  with  the  changing  of  the 
solar  cycle,  [1355]  then  there  is  no  question  bat 
what  we  might  be  able  to  make  one  of  the  lower 
frequencies,  available. 

Conmiissioner  Jones:  In  any  event, yon  only  pro¬ 
pose  to  use  two  frequencies  in  the  Netherlands 
circuit? 

The  Witness:  That  is  correct 


By  Mr.  Hawkins: 

Q.  How  is  that  frequency  6927  being  usedai  the  present 
time?  A.  I  couldn’t  say,  Mr.  Hawkins.  v  .  v  * ' 

%  Is.it  in. use?  A.  I  can’t  say  that  without  referring 
to  the  records  on  the  use  of  frequencies  which  I  haven’t 
got  with  me.  r ,  „ 

Q.  Would  you.  include  that  in  the  inf ormatian  you  pro¬ 
pose  to  obtain?  A. .Yes  •  r  .  // .  V'* 


i£1388J  Mr.  Werner:  T  think  it  is  understood,  is 
it  not,  that  the  licensee  may  use  any  of  the- frequen¬ 
cies  licensed  to  hm on  any circuit he wishes- unless 
there  is  a  specific  conation  on  the  use  of  that  fre¬ 
quency  in  his  license  limrtingthe  use  of  the  frequency 
to  any  particular  circuit  Those  conditions  are  mra- 
sualTather  than  usuaL  -  \ 

I  might  state  that  even  though  an  applicant  or  a 
licensee  proposes  to  use  a  particular  frequency  on  a 
particular  circuit,  and  says  so  in  an  application. 
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r;-  which  ib  acted  upon  by  the  Commission,  there  is  no 
'  v  -  requirement  in  the  Commission's  rules  which  makes 
it  necessary  for  that  licensee  to  use  only  that  fre- 
.  ^  quency  on  the  circuit 

■■  "  "  Our  rules  permit  the  use  of  any  of  the  frequencies 

licensed  to  a  station  to  be  used  on  any  circuit  operated 
•.*  from  that  station,  unless  there  is  a  specific  prohibi- 

"  ‘  lion  against  the  use  of  any  particular  frequency  on 

-J  a  particular  circuit,  which  is  an  unusual  prohibition. 

-  Commissioner  Jones :  Do  you  mean  by  your  state- 
'  *  -  ment  to  indicate  that  even  though  the  request  on  the 
testimony  has  been  with  reference  to  18140  and  10240, 
that  other  [1369]  frequencies  might  be  used  never* 
'  theless?  *  . 

Mr.  Werner:  Yes,  sir. 

•  •  •  •  •  • 

[1375]  Q.  There  has  been  some  testimony  with  regard 
'  to  the  relative  merits  of  printer  versus  Morse  operation. 
I  think  there  was  some  testimony  specifically  with  regard 
to  Cairo  printer  operation. 

Will  you  tell  us  is  it  normally  possible  to  operate  100 
1  /  percent  of  the  time  on  a  printer  basis  over  several  circuitsf 
Let’s  discuss  Cairo.  A.  No. 

:  Q.  Whyt  A.  Well,  I  think  that  there  are  times  on  all 
r  -  regular  circuits  in  which  propagation  conditions  become 
*  poor  and  it  is  not  possible  to  maintain  the  reliability,  or 
.  the  degree  of  performance  to  give  reliable  operation  on 
printer. 

,  Q.  Again  talking  about  the  Cairo  circuit,  have  there 
been  instances  where  Mackay  was  ready  to  work  with  Cairo 
,  by  printer  but  the  Cairo  correspondent  could  not  at  [1376] 

;  the  moment  operate  by  printer?  A.  Yes. 

Q.  Do  you  have  any  examples  of  such  instances?  A. 
„  This  is  a  service  message  exchanged  from  the  chief  at  Cairo 
to  Mackay,  in  which  we  asked  Cairo  if  he  would  go  to 
printer,  and  he  replied  and  said  not  at  the  time,  since  the 


Carl  E.  Scholz,  for  Intervenor — Cross. 

•  '  *  >•  '  ,  ■  -  •  *  ■  <  »  ,  ■  » 

BCA  advised  at  that  time  that  they  were  not  ready  to  go  to 
printer,  and  for  ns  to  keep  on  Morse.  /  :  f  "  •” 

I  think  that  is  just  one  of  those  conditions  that  come  np 
when  circuit  conditions  change,  and  it  follows  particularly 
in  cases  where  forked  operation  is  involved,  and  particularly 
with  printer  and  Morse.  It  is  obvious  that  both  ends  of  the 
forked  circuit  must  take  the  same  type  of  transmission, 
whether  it  be  Morse  or  whether  it  be  printer. 

It  is  quite  likely  that  at  certain  times  circuit  conditions, 
let  us  say,  to  ourselves  would  not  be  such  as  to  make  printer 
operation  reliable  where,  at  the  same  time,  it  might  be  that 
the  other  carrier  could  take  printer;  and  the  reverse  situa¬ 
tion  could  take  place. 

*  *  .  ■ 

•  •  •  • 

£1378]  Mr.  Hawkins:  In  connection  with  the 
point  which  you  are  discussing,  were  both  of  those 
messages  from  the  correspondent  in  Cairo!  ^ 

The  Witness :  Yes. 

.  .  ,  .  ,  A  — 

Mr.  Hawkins:  Mackay  and  BCA  both  operate 
with  the  same  correspondent  in  Cairo!  ’ 

The  Witness:  Yes. 

Mr.  Hawkins:  That  is  what  we  referred  to  here 
as  a  “split  (arcalt”! 

The  Witness:  I  call  it  a  forked  circuit,  from 
Cairo.  ,  - '  ' 

Mr.  Hawkins:  Those  difficulties  that  yon  just 
indicated  there,  indicate  some  of  the  disadvantages 
of  [1379]  operating  what  you  call  a  forked  circuit. 
Isn’t  that  true!  Some  of  the  operational  disad- 
vantages!  .V  ' 

The  Witness:  Yes. 


Q.  That  is,  that  indicates  that  BCA  was  unreading  the 
printer  signal  from  Cairo. .  Is  that  true!  Is  that  what 
£1380]  it  indicates!  A.  Yes.  \  ‘  '1 


Carl  E.  Scholz,  for  Intervenor — Cross. 

If  you  had  instead,  of  a  forked  circuit,  a  single  circuit 
Lppe^ating  between  Cairo  and  BOA,  New  York,  and  the 
i^qdec^n  was.  whether  yon  could  have  printer  operation, 
does  it  appear  that  the  fact  that  the  circuit  is  forked  makes 
any  difference  in  that  case?  A.  I  Would  say  no. 

,c;  Q.  I  mean  if  BCA  is  not  reading  the  printer  signal  they 
can’t  have  af  printer  circuit,  whether  the  circuit  was  forked 
ornot.f  A.  That  is  right. 

A°4,  similarly,  if  Mackay  were  not  able,  because  of 
["  conditions,  to  read  a  printer  signal  from  Cairo,  that  fact 
'would  be  there,  whether  or  not  the  circuit  would  he  forked. 

-kk-  '*  ^-.v:  '  ‘  '  1  *•  v  : 

A.  That  is  right. 


£1395]  Q.  Yesterday,  as  I  recall  it,  you  were  discussing 


an  operation  that,  contemplates  Lisbon  forking  BCA  and 
Mackay  Badio  at  this  end  of  the  circuit.  Is  that  correct? 
A.  Yes. 

Q.  And  your  testimony,  as  I.  recall  it,  was  to  the  effect 
that  so  far  as  the  Portuguese  were  concerned  it  didn’t  make 
.much  difference,  he  .putting  the  signal  on  the  air  and  either 
Mackay  or  BCA  taking  it  off,  accordingly,  as  it  was 
addressed.  Is  that  correct?  A.  That  is  correct 

.  -  • »  r  j  r*  'V  *  * y  :  > •  •  *■  ^  r  v  * '  1  /,  *>  *  •  t  •  <  t.  •  * , 

Q.  But  traffic,  when  the  signal  or  message  comes  into 
$CA  or  Mackay,  thereafter  you  deal  with  the  message,  for 
example,  if  you  transfer  it  to  Western  Union,  I  asked  you 
if  it  were  not  possible  that  one  comp  get  it  over 

to  Western  Union  faster  than  the  other.  I  now  call  your 
attention  to  Exhibit  196,  and  ask  what  that  shows  with 
reference  to  traffic  over  a  14-day  period  in  December  1947, 
inbound  from  Portugal  and  transferred  to  Western  Union. 


i’co  4  I 


age 


TheWltness :  Under  the  heading  “aver- 
es  [1397]  Per  Message  for  Transfer  to 

■  •  •«  _ r : _ 'T>  ‘H?  - 


Western  Union”,  opposite  Mack 
site  BCAC,  Morse,  6.6  minutes. 


joppo- 


Forest  L.  Henderson,  for  Ii&ervenOr — Cross. 


Mr.  Hagans: 

*  «  *  »  <  *  *  _  «  •  A  V'  .  >  >  u  *  ^  * 

'Q.  Is  it  true  that  one  earner  might  be  able  to  -operate 
a  printer  circuit  due  to  its  circuit  conditions  while  the  other 
carrier  would  not  be  able  to  do  sot  A.  Absolutely.  . 

■.  Q.  You  have  a  split  circuit  operation,  and  a  foreign 
-correspondent  tries  to  operate  on  a  printer  basis.  Then 
the  circuit  operating  conditions  at  both  the  two  American 
carriers  will  have  to  be  good,  otherwise  you  can’t  have  a 
£14043  printer  operation?  A.  That  is  correct  But  even 
if  .yon  were  operating  with  one  it  would  have  to  be  good. 

, .  Q.  Yes.  But  isn’t  it  true  that  there  would  be  periods  of 
time  when  one  might  be  able  to  operate,  whereas  both  would 
not.  be  able  to?  A.  That  is  possible,  particularly  with  the 
geographical  separation  of  the  receiving  stations,  for 


Q.  So  in  the  forked  circuit  operation,  you  reduce  the 
time  when  printer  operation  might  be  possible?  A.  That 


?  .  ■  r  :  ^  0  _  j  »  .  ... 

[14131  'Whereupon  Pobest  Xu  Henbebson  was  recalled 
as  a  witness  for  and  on  behalf  of  American  Cable  &  Badio 

•  ■  t  -  *-  ,»  ’  -  • A  •  •  ,  k  t  .  *  1  *  1  *  ' 

Corporation  and,  having  been  previously  duly  sworn,  was 
examined  and  testified  further,  as  follows: 

Cross  examination: 


[1414  J  What  positions  have  you  held  in  the  past 

in  the  X;  T.  &  T.  ?  A.  Operating  vice-president  of  the - 

Q.  I  would  like  foryou  to  begin  in  1945,  if:  you  can,  and 
go  backwards  on  it,  because  we  have  the  1945  positions 
which  yon  now:  hold.  A.  X  was  operating  vice-president  of 
the  Commerical  Cable  -Company  and  the  All  America 
Cables,  Inc.,  prior  to  becoming  executive  vice-president. 

Q.  Did  yon  at  that  time  hold  any  position  with  Mackay? 
A.  Supervisory,  yes 


Forest  L.  Henderson ,  for  Intervenor — Cross. 

»  •  *  «  *  . 

Q.  Did  yon  have  a  title?  A.  No.  But  going  back  as 
far  as  1931 1  was  assistant  to  Mr.  Frank  Phelan,  who  was 
vice-president  and  director  Of  the  International  Telephone 
&  Telegraph  Corporation,  and  in  such  capacity  exercised 
control  of  the  subsidiary  communication  companies  of  the 
L  T.  &  T,  which  included  Mackay  Badio.  And  as  Mr. 
Phelan’s  assistant,  I  did  have  something  to  do  with  Mackay 
Badio. 

Q.  What  do  you  mean  by  “exercised  control  over  sub¬ 
sidiary  companies?”  To  what  extent,  broadly,  did  you  get 
into  the  operating  activities  of  the  communications  com¬ 
panies?  [1415]  A.  To  the  extent  that  I  knew  generally 
what  they  were  doing. 

Q.  But  did  you  participate  in  the  activities  of  those 
companies,  either  commercial  activities  or  engineering 
activities,  or  operating  activities  ?  A.  I  participated  in  dis¬ 
cussions  on  policies  as  to  what  they  were  going  to  do. 

Q.  Are  all  policy  decisions  of  either  or  any  of  the  com¬ 
munications  companies  cleared  wth  the  LT.&  T.  officials? 
A.  No. 

Q.  You  said  no?  A.  But  that  is  going  back  prior  to  the 
time  of  the  formation  of  the  American  Cable  &  Badio  Cor¬ 
poration. 

Q.  Is  it  fair  to  say  that  you  did  not  have  dose  relations 
with  the  communications  companies  at  that  time  from  the 
standpoint  of  day-to-day  operations?  A.  I  had  very  dose 
relations  with  them. 

•  *  * 

Q.  You  did  have?  A.  Yes,  because  not  only  was  I  traffic 
manager,  but  I  was  special  assistant  to  Mr.  Frank  Phelan. 

Q.  You  were  traffic  manager,  also?  A.  Yes. 

Q.  Of  what  companies?  A.  The  two  cable  companies. 

[1416]  Q.  Just  the  cable  companies?  A.  Yes. 

-  Q.  Did  you  have  anything  to  do  with  the  radio  com¬ 
pany?  I  am  speaking  of  Mackay,  and  not  the  radio 
>  activities  of  all  America.  A.  In  the  manner  that  I  men¬ 
tioned  before. 
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Q.  But  not  day-to-day  contacts!  A.  Day-to-day  con¬ 
tacts,  absolutely. 

Q.  You  did  have?  A.  Yes. 

Q.  In  what  way!  A.  In  a  supervisory  capacity  and 
coordinating  our  traffic  activities  with  those  of  Mackay. 
Mackay  at  that  time  was  on  the  fifth  floor  along  with  the 
cable  companies.  We  all  operated  very  closely  together, 

•  •  •  •  •  •  • 

•  '  # 

[1427]  Q.  Now,  in  1931,  as  I  understand  it,  you  were 
traffic  supervisor —  A.  Traffic  manager. 

Q.  — traffic  manager  of  All  America  and  Commercial. 
You  held  no  position  with  Mackay,  but  you  were  assistant 
to  Mr.  Phelan,  and  he  exercised  some  kind  of  over-all 
supervision  over  the  communication  companies. 

Now,  what  was  your  next  position?  When  that  status 
changed,  what  position  did  you  then  hold?  [1428]  A,  You 
mean,  after  or  before?  After  that?  * 

Q.  That  is  right.  A.  I  was  made  operating  vice-presi¬ 
dent.  ,  - 

Q.  Of  what?  A.  Of  the  two  cable  companies. 

Q.  And  when  was  that?  A.  I  believe  that  was  in  1943. 

Q.  So  from  1931  to  1943,  you  were  in  charge  of  traffic 
for  the  two  cable  companies,  and  assistant  to  Mr.  Phelan? 

•  And  in  1943,  then,  you  assumed  the  position  with  the  two 
cable  companies.  And  at  that  time,  did  you  have  any 
official  position  with  the  Mackay  company?  A.  The  same 
as  I  had  previously. 

Q.  To  what  extent  at  that  time,  in  1943,  did  you.  get 
into  the  day-to-day  activities  of  Mackay?  A.  I  was  an  officer 
of  The  Commercial  Mackay  Corporation,  and  also  an  officer 
of  the  All  America  Corporation. 

Q.  What  is  the  Commercial  Mackay  Corporation?  A. 
Those  were  two  corporations  that  were  formed  at  the  time 
the  A.  C.  &  B.  was  formed,  and  the  Commercial  Mackay 
Corporation  owned  the  Mackay  Radio  &  Telegraph  Com¬ 
pany  and  The  Commercial  Cable  Company,  and  the  All 
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b  » 

America  ’Corporation  owned  the  All  American  Cables  & 
Badio,  Inc,  and  Sodedad  de  Anomima  Badio,  Argentina. 

>  .  •*  *  .  ~t 

•  •  •  *  *  t  •» 

% 

“  ¥  >  -  •  f  '  i  '  f 

[1431]  Mr.  Kennedy:  That  is  the  reason  I 
'  wanted  to  call  it  to  yonr  attention.  It  is  already 
in  the  record  in  this  exhibit  S.  Res.  187.  -  At  the 
bottom  of  page  260,  there  is  this  note : 

“CommericaTMackay  Corporation  and  All  Amer¬ 
ica  [1432}  Corporation  were  merged  as  of  .'Septem¬ 
ber  30, 1044,  with  and  into  the  joint  parent  corpora¬ 
tion,  American  f  Cable  &  Radio  Corporation,  the 
owner  of  all  the  capital  stock  of  each  of  these  com- 
r  panies.”  I  thought  at  that  point  it  might  be  well 
to  bring  that  out  - 

•  ••  •  •  ■  •• 

‘  *  -  ^ 

[1433]  Q.  Would  yon  list  the  functions  of  the  com¬ 
panies,  the  two  cable  companies,  and  the  Mackay  Radio 
Company,  which  are  handled  by  the  same  individual?  What 
individuals  in  the  operating  room  handle  functions >  relating 
to  traffic  of  all  three  compaines?  A.  Well,  the  integration 
is  higher  up.  The  traffic  managers  of  the  cable  company 
and  the  Mackay  Badio  are  responsible  for  routing  instruc¬ 
tions.  The  traffic  managers  get  their  routing  instructions 
from  either  myself  or  Mr.  Jorgensen  or  Mr.  Anderson. 

•  «►.  •*  ••  •• 

[1434]  Q.  Who  makes  the  decision  with  respect  to  any 
given  message  as  to  whether  it  goes  to  a  point  by  cable  or 
by  radio?  A.  Instructions  are  issued  to  both  the  Mackay 
Radio  and  the  Cable  companies,  and  the  clerks  have  those 
instructions  to  follow,  and  they  make  the  routings  them¬ 
selves  in  accordance  with  the  instructions  that  are  posted 
on  the  fifth  floor,  the  operating  bulletin  board. 

Q.  Will  you  continue  and  tell  us  the  persons  in  the  oper¬ 
ating  room  who  perform  functions  for  all  three  of  the  com¬ 
panies?  A.  At  the  present  time,  the  service  supervisors. 
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{1435}  Q.  AH  right.  Would  you  continue  and  relate 
the  other  persons  who  perform  functions  for  all  three  com¬ 
panies?  A.  Employees  of  the  private-wire  departments; 
employees  who  operate  branch  office  circuits  and  work  in 
branch  offices;  employees  who  work  in  the  rooting  centers. 

^  *  •  *  •  * « 

[1436]  Q.  Are  there  any  other  individuals  who  perform 
functions  for  all  three  companies!  A.  The  employees  in 
onr  commercial  department;  employees  in  our  engineering 
department;. employees  in  onr  legal  department;  employees 

in  my  department  , '  ‘  V  * 

.  *  —  *  • 

*  •  •  •  •  • 

[1438]  By  Mr.  Margraf: 

.  <J.  As  I  understood  your  testimony,  Mr.  Henderson,  it 
is  that  integration  of  the  activities  in  the  operating  room 
was  expedited  by  the  recent  strike  in  the  A.  C.  fc  R.  system, 
and  the  import  of  that,  as  I  gathered —  A.  I  would  not  say 
that  is  absolutely  true.  We  had  a  lot  of  integration  before 
fhe8trike.  /  +  * 

Q.  Isn’t  it  true -  A.  As  a  matter  of  fact,  we  had 

more  integration  before  the  strike  than  we  had  during  the 
strike.  » 

Q.  How  about  since  the  strike!  [1439]  A.  Since  the 
strike — I  mean,  before  the  strike  terminated — we  had,  I 
believe,  consolidation  of  the  Mackay  Radio  service  depart¬ 
ment  with  the  already-consolidated  service  departments  of 
the  two  Cable  companies.  Outside  of  that,  I  do  not  know  off 
any  consolidation  that  has  taken  place. 

Q.  As  I  understood  either  Mr.  Stockton  or  yon  to  say, 
it  was  necessary  in  order  to  continue  the  operation  of  the 
company  during  the  strike,  to  consolidate  more  and  more 
certain  operating  functions;  is  that  not  a  correct  statement! 
A.  About  all  that  is  left  to  consolidate  there  was  the  ser¬ 
vice  department  and  the  private  wire  department . 

Q.  All  that  was  left  to  consolidate!  A.  That  is  about  the 
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4V  ’  Q.  Is  the  A.  C.  &  B.  system  looking  to  further  consolida¬ 
tion  of  these  activities!  A.  We  would  like  to  see  a  merger 
of  the  A.  C.  &  B.  companies. 

Q.  Is  A.  C.  &  B.  heading  toward  a  merger,  in  practical 
effect,  if  not  in  corporate  strnctnref  A.  I  think  Mr.  Stock- 
ton  testified  to  that  effect,  if  I  recall.  He  was  asked  a  similar 
question  and  replied  to  it  along  those  lines. 

7  Q.  As  I  understood  his  testimony,  it  was  that  the  only 
thing  which  prevents  a  merger  of  the  corporate  structures, 
[1440]  as  far  as  he  was  concerned,  is  certain  difficulties 
with  respect  to  foreign  governments!  A.  Foreign  con¬ 
cessions. 

Q.  Foreign  concession  and  cable  contracts,  and  things 
of  that  kind!  A.  That  is  right.  •  .  - 

.  Q.  So  it  is  the  intent  of  the  A.  C.  &  B.  system  to  merge 
the  operations  as  a  practical  matter,  of  the  three  companies, 
even  though  it  may  not  be  possible  to  merge  the  corporate 
structures  of  these  three  companies!  A.  We  think  we  have 
them  pretty  well  merged  as  a  practical  matter  at  67  Broad 
Street  now. ; 

Q.  And  if  anything  is  left  to  be  merged,  you  feel  that 
process  will  continue,  and  in  so  far  as  it  will  be  possible 
from  an  operating  standpoint  to  do  so,  the  remaining  func¬ 
tions  will  be  merged;  is  that  correct!  A.  Yes. 

•  •  •  •  V  • 

► 

.  [1441]  Q.  I  can  do  it  an  easier  way. 

,  In  the  May  10th,  1948,  issue  of  Time  Magazine  there  is 
an  advertisement  of  the  L  T.  &  T.  system  on  page  79,  and  in 
the  advertisement  is  this  statement,  under  the  heading, 
“L  T.  &  T.  Communications”: 

“ L  T.  &  T.  is  the  largest  American  system  of 
international  communications.  It  includes  telephone 
;  networks  in  many  countries,  47,000  miles  of  subma¬ 
rine  cable,  6,600  miles  of  land-line  connections,  over 
60  international  radio  telegraph  circuits,  and  more 

than  50  international  radio  telephone  circuits.” 

•  .  '  >\ 

#•#••• 


Forest  L.  Henderson,  for  Intervenor — Cross. 

t  ...  .  .  . 

;  [1442]  Is  that  statement  which  I  read  an  accurate 
statement,  to  the  best  of  your  knowledge!  A.  I  do  not 
know  who  supplied  the  information.  "When  yon  asked  me 
for  the  mileage  of  the  cables,  I  just  roughly  in  my  head - 

Q.  I  have  no  intent  to  contradict  the  figure  which  yon 
gave.  All  I  would  like  to  know  is  whether  the  statement 
which  I  read  is  accurate  to  the  best  of  your  knowledge.  A. 

I  think  that  is  probably  very  dose  to  it  That  is  talking 
of  the  L  T.  &  T.  system!  > 

•  •-  •  ■  -  • 

[1499]  Q.  Turn,  Mr.  Henderson,  to  your  testimony 
with  respect  to  the  method  of  transmitting  messages  to 
Holland  from  New  York.  This  is  covered  beginning  around 
page  240  of  your  testimony.  You  described  in  some  detail, 
and  you  have  exhibits  to  show,  the  cable  facilities  of  the 
A.  C.  &  R.  System  for  transmitting  messages  to  Holland. 
Is  it  your  contention,  Mr.  Henderson,  that  these  cable  facili¬ 
ties  of  the  A.  C.  &  E.  [1500]  Company  are  capable  of 
handling  all  the  traffic  that  there  is  to  be  handled  to  Hol¬ 
land!  A.  I  believe  either  one  of  the  commercial  cable 
channels  or  the  Western  Union  channel  can  handle  all  of 
the  traffic  that  is  now  being  handled  from  Holland,  including 
the  RCA  traffic.  I  think  we  could  handle  the  Western  Union 
and  the  BOA  and  our  own  traffic  on  one  channel. 

Q.  The  whole  industry.  Do  you  think  that  either  the 
A.  C.  &  R.  cable  facilities  or  the  Western  Union  cable  facil¬ 
ities  could  handle  all  the  traffic  that  it  is  reasonable  to 
expect  in  the  future!  A.  The  future  is  a  far-reaching  word. J 

Q.  In  the  foreseeable  future.  A.  For  the  immediate 
future,  for  the  next  couple  of  years.  I  think  at  the  time 
the  ECA  got  a  circuit  to  Holland,  there  were  plenty  of  facil¬ 
ities  to  handle  the  traffic.  It  was  just  a  matter  of  com¬ 
petition. 

Q.  So  you  meant  no  contention  that  there  are  not  ade¬ 
quate  facilities  to  handle  the  traffic  to  Holland,  so  far  as 
the  physical  facilities  are  concerned!  A.  Pardon  me! 


and  its  Tin-routed  traffic  for  Rotterdam  over  its  own 
facilities  because  we  feel  that  the  service  will  be 
better  that  way  than  if  we  send  it  on  the  radio 
circuit,  and  Commercial  directly  serves  Rotterdam. 


f*  • 


{1545]  Q.  If  the  direct  circuits  are  granted  for  Por¬ 
tugal  and  the  Netherlands  and  Surinam,  a  substantial 
amount  of  the  traffic  which  would  go  via  cable,  no  longer 
would  go  by  cable  but  would  go  by  radio,  is  that  not  a  fact? 
A.  That  is  true.  .  -V  .  " 

Q.  Is  the  AC&R  system  plan  to  follow  that  practice 
regardless  of  whether  the  American  Communications 
Industry  as  a  whole  would  retain  less  income  from  the 
traffic  than  would  be  retained  if  the  traffic  would  continue 
to  be  sent  over  by  cable! .  A.  Well,  we  have  followed  that 
practice  in  the  past  in  some  of  our  direct  circuits,  the  same 
way  that  the  RCA  did  when  they  went  into  Holland.  Ton 
have  that  same  problem.  Ton  were  taking  money  away  from 
the  cable  companies  who  had  a  percentage  of  the  tolls  and 
giving  it  to  the.  foreign  government  The  Western  Union 
followed  a  similar  practice  when  they  opened  up  via  Bar- 
badas  in  1921  and  took  away  a  lot  of  the  revenue  from  the 
All  America  Cables  and  gave  it  to  a  foreign  carrier.  AH 
of  the  communications  companies  have  been  following  that 
practice  when  they  saw  it  suited  their  best  interest 
{1546]  We  don’t  think  we  are  doing  anything  different 
now  than  you  did  when  you  went  into  Holland  with  your 
circuit  in  so  far  as  taking  business  away  from  the  American 
carriers  is  concerned.  We  expect  to  get  business  because 

of  that  '  -  - 

*  .  * 

Q.  Will  the  traffic  be  diverted  from  cable  to  radio  to 
these  points  regardless  of  whether  this  is  done  or  what 
it  does  do  to  the  American  communications  system  as  a 
whole  by  such  diversion!  A.  We  don’t  think  in  the  over-all 
analysis  that  probably  we  would  suffer  on  that  basis. 

'  *  Q.  If  you  mean  by  “we”  AC&R  company,  I  am  not 
talking  about  AC&R.  I  am  talking  now  about  the  American 


>  k.  »'  / « 

<V  ~  *  4 
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carriers  in  the  aggregate.  A.  The  BC&win  lose  some  busi- 
ness  and  Western  Union  will  probably  lose  some  business,  - 
but  what  business  the  BCA  loses  they  are  dividing  some 
of  that  with  the  foreign  carrier  now,  so  it  will  probably 
be  coming  over  to  our  side  on  the  same  basis  yon  now 
handle  it  ’  •  ,Y\* 'h'i  i;*  r  •'  :t'Ay 

Q.  What  business  Western  Union  loses  to  the  AC&B 
system  would  perhaps  result  in  a  reduction  of  the  amount 
clearing  to  the  American  carriers  asawhole!  A.  The 
same  as  it  did  when  you  went  into  Holland.  ■; 

•  Q.  That  is  the  AC&B  plan.  BCA  didn’t  accomplish 
this  by  diverting  this  from  cables  to  its  radio  system.  A. 
When  it  went  into  Holland  it  took  traffic  away  from 
|1547]  the  American  carriers  100  percent.  ::V 
t  Q.  As  I  understand  the  AC&B  system  proposes  to  divert 
traffic  from  its  cable  to  its  radio  system!  A.  That  is  rights 
not  a  hundred  per  cent.  In  the  case  of  Holland  and  in  the 
case  of  Portugal,  it  is  not  a  hundred  percent  'H'o 
t  Q.  I  understand  that,  but  to  the  extent  it  doe*  occur 
that  policy  will  occur  regardless  of  the  return  on  theeom- 
panies  in  the  country  as  a  whole,  is  that  correct!  A.  That 
is  correct  In  so  doing,  we  feel  we  are  giving  a  better  ser¬ 
vice  in  the  AC&B  system.  ‘  *  *  T..w 

Q.  Mr.  Stockton  testified  that  in  the  AC&B  plans  to 
file  applications  that  would  duplicate  BCA  circuits  to  other 
points.  Suppose  that  such  applications  are  filed  and  Maeksy 
is  granted  circuits  to  other  points  duplicating  BCA  cir¬ 
cuits,  which  are  now  served  by  indirect  routes  by  Commer¬ 
cial  Cable,  will  the  same  pattern  of  diverting  the  traffic 
from  Commercial  to  Mackay  be  followed  that  is  bang  pro¬ 
posed  for  Portugal  and  the  Netherlands!  A.  Well,  every 
country  has  a  different  condition.  There  will  be  some 
diversion,  maybe.  In  some  cases,  there  might  be  a  one 
hundred  percent  diversion  and  in  other  cases  there  might 
not  It  aH  depends  on  what  the  contractual  arrangements 
the  cable  company  may  have  in  that  particular  country;  s  I 
don’t  know.  There  may  be  other  factors. r  r 
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r  -  [1548]  Q.  Assuming  conditions  were  somewhat  analo¬ 
gous  tothis  existing  in  the  Netherlands  and  Portugal,  will 
it  be  the  plan  of  AC&R  system  to  divert  traffic  from  the 
cables  to  radio?  A.  'Wherever  it  promotes  the  best  inter¬ 
ests  of  the  customers,  yes.  We  feel  in  the  AC&R  system 
that  we  should  have  direct  circuits  to  all,  certainly  all 
important  traffic  points. 

:  .  Q.  Now  will  that  pattern  then  result  in  the  reduction 
in  the  over-all  amount  of  traffic  carried,  by  Commercial? 
A  It  may  in  some  cases. 

Q.  It  certainly  will  in  Holland  and  Portugal,  won’t  it? 
A  It  will  in  Holland  and  Portugal,  yes.  . 

Vr  Q.  I  see.  A  Looking  at  it  from  the  AC&R  system  as  a 
whole,  it  will  result  in  more  messages  for  the  AC&R 
system  and  will  enable  us  to  give  a  better  service  as  the 
AC&R  system.  • 

My  question  is  directed  to  the  situation  with  its 
effect  upon  cable  operation,  not  the  system  as  a  whole.  A 
We  have  to  look  upon  the  system  as  a  whole  when  we  decide 
to  make  these  diversions  of  xm-routed  traffic. 

,  Q.  I  am  entitled  to  direct  the  way  the  subject  is  going. 
A I  understand.  -  .  • 

[1549]  Q.  I  am  looking  at  it  from  the  standpoint  of  the 
effect  upon  cables.  If  the  pattern  which  is  proposed  for 
Holland  and  Portugal  is  followed  in  additional  countries 
to  which  Maek&y  may  be  permitted  to  operate  circuits, 
there  will  be  reduction  in  the  traffic  handled  by  Commercial 
just  88  there  is  reduction  in  the  circuits  to  Portugal  and 
the  Netherlands,  isn’t  that  true?  A  In  similar  case,  but 
we  will  be  able  to  give  our  customers  better  service  without 
direct  circuits,  which  we  feel  is  absolutely  necessary.  We 
must  compete.  ' 

k  Q.  What  is  going  to  happen  to  the  cable  facilities  when 
more  and  more  traffic  is  taken  from  the  cable  facilities  and 
all  these  people  who  perform  operations  for  the  cable  com¬ 
pany,  a  load  which  you  testified  to  this  morning?  Will  the 
operations  of  Commercial  Cable  get  more  and  more  in  the 
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red  as  a  result  of  this  practice?  A.  Well,  Mr.  Margraf, 
the  best  way  I  can  answer  that  question  is  to  call  your 
attention  to  the  fact  that  Mackay  is  now  operatingto  a 
considerable  number  of  countries,  heavy  traffic  countries, 
now  served  and  formerly  served  by  Commercial  Cable 
Company  and  Commercial  Cable  has  continued  to>  show  an 
increase  and  so  has  Mackay,  and  in  all  those  countries  there 
is  considerable  volume  of  traffic  still  handled  over  Com- 

_  •  •  .  V  *  t  .  ■  •  «  ,  ■  •  <  .  M  Kj  .  .  •  1  /»  * 

mercial  Cables.  We  are  giving  a  better  service  to  the 
customer  by  developing  both  arms  of  our  business,  radio 
and  cables.  .  ......  " 

[1550]  Q.  We  agreed,  didn’t  we,  that  the  traffic  handled 
by  cable  to  Portugal  and  the  Netherlands  and  Surinam 
would  be  reduced  to  the  extent  that  that  traffic  diverted  over 
Mackay?  A.  We  did.  '  .  ,  .C  .  ‘  ■  _  J.  : 

Q.  And  we  did  agree,  didn’t  we,  that  that  same  situa¬ 
tion  would  prevail  at  other  points  where  Mackay  might  be 
awarded  circuits  and  where  such  a  diversion  took  place? 
A.  Yes,  but  we  have  places  where  Mackay  is  operating  and 
Commercial  Cable  gets  more  of  the  un-routed  traffic  than 
Mackay.  /  .  "  ~  /.  '  ..f 

A  *  •  •  -*  *9.  •  '*  *  -  ntKK 

Mr.  Werner:  Why?  -  ' 

.  The  Witness:  Because  it  happens  that  that  is  the 
way  the  un-routed  traffic  comes  into  the  operating 
room  and  we  also  fed  we  are  able  to  give  a  better 
'  service  by  handling  it  that  way.  in  other  words, 
the  traffic  is  divided  up  between  our  radio  and  cable 
facilities  so  that  we  are  able  to  give  an  equal  ser- 
»  .  :  vice  on  our  cable  and  radio  arm  at  the  same  time, 

r  -  We  don’t  want  the  Commercial  Cable  Company  to 
*  give  all  the  un-routed  traffic,  say,  to  Mackay. :  :  We 
divide  that  un-routed  traffic  so  we  give  a  faster 
service  all  the  time:  We  divide  it  in  a  way  in  our 
operating  room  so  we  get  what  we  feel  is  the  fastest 


Forest  L.  Henderson,  for  Intervenor— Cross. 

By  Mr.  Margraf : 

*  * 

7  Q.  To  the  extent  there  is  any  diversion  from  Commer¬ 
cial  to  Mackay  as  it  would  exist  in  Portugal  and  the  Nether¬ 
lands  and  [1551]  other  points  to  which  Mackay  may  estab¬ 
lish  circuits  and  divert  traffic  from  Commercial  to  Mackay, 
what  is  going  to  happen  to  cable  operations  to  those  points? 
1 '  I  assume  cable  will  continue  to  serve  those  points,  but 
you  have  people  performing  operations  for  cable  companies 
and  you  have  got  to  retain  those  people?  A.  Of  course. 

Q.  "Who  will  pay  for  those  people?  A.  We  have  no 
intention  of  lessening  our  cable  facilities  and  operations  to 
the  point  that  you  are  attempting  to  outline  to  me. 

‘777  Q*  Aren’t  you  going  to  lessen  your  income  to  a  cable 
company?  A.  We  haven’t  so  far.  The  volume  of  traffic  in 
tiie  Commercial  Cable  Company  is  increasing.  In  1947  we 
had  more  traffic  in  Commercial  Cable  Company  than  we 
did  in  1946  and  we  had  more  Mackay  radio  circuits. 

7  Q.  Wouldn’t  the  income  be  lessened  on  the  Commercial 
circuits  to  Holland  and  the  Netherlands?  A.  It  would. 

Q.  To  the  extent  that  there  is  diversion  in  the  Portugal 
and  Netherlands  circuits,  Commercial  is  going  to  be  making 
less  money  out  of  those  circuits,  isn’t  it?  A.  Yes. 

Q.  And  will  that  practice  be  followed  regardless  of 
[1552]  whether  such  diversion  would  throw  the  operation 
of  those  circuits  in  the  red  on  the  circuit-by-drcuit  basis? 
JL  We  have  been  following  that  practice  for  several  years 
now.  '  ^  *’T't  1  ‘  .  * 

Q.  And  Commercial  has  been  losing  money  for  several 
years?  tA.  Commercial  has  been  handling  more  traffic  than 
it  handled  previously.  As  I  pointed  out,  we  handled  more 
in  1947  than  in  1946.,  ‘It  isn’t  the  fact  that  the  traffic  is 
going  to  throw  us  in  the  red.  It  was  our  increased  opera¬ 
ting  costs  and  lower  rates,  which  are  the  two  principal 
factors  which  put  us  in  the  red,  higher  operating  costs  and 
lower  rates.  -  ‘  ” 

Q.  Do  you  propose  to  continue  the  policy  of  diverting 
traffic  from  Commercial  to  radio  operations  regardless  of 


*  ' 
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the  effect?  A.  Our  policy  is  to  divide  traffic  between  cable 
and.  radio  circuits  wherever  possible  in  order  to  promote 
the  best  possible  service  for  the  customer.  That  is  our 

practice.* . : .y,  .*£•■ 

Q.  'Will  you  follow  the  practice  which  has  been  pro¬ 
posed  for  the  Netherlands  and  Portugal  without  regard  to 
the  effect  on  operating  revenues  of  the  Commercial  Cable 
Company?  A.  Well,  if  you  mean  the  exact  division  that  we 
follow,  in  the  Portugal  and  Holland,  no,  every  country  is  a 
different  £1553]  problem.  ~  J  ..  \;\- 

Q.  Well,  my  question  was  with  respect  to  those  two 
countries.  A.  There  is  diversion  of  un-routed  traffic  to 
the  radio  circuit,  a  hundred  percent  in  proportion,  depend¬ 
ing  upon  the  conditions  and  depending  upon  the  service 
and  depending  upon  contractual  relations  with  the  Com¬ 
mercial  Cable  Company  or  the  All  America  Cable  Company 
have  with  the  correspondents  or  connecting  company  and 
the  point  where  they  transfer  traffic. 

Q.  If  Commercial  continued  to  handle  the  traffic  to 
Portugal  and  Surinam,  and  if  there  were  not  the  diversion 
which  is  proposed,  isn’t  it  true  that  Commercial  would  lose 
money  on  its  operation  of  those  two  circuits,  more  money 
than  it  would  lose  if  there  is  a  diversion  of  traffic  to  radio? 
A.  Yes,  but  the  service  to  the  customer  would  be  inferior, 
and  we  feel  that  is  the  primary  interest.  We  also  feel  that 
the  AC&R  system  would  benefit  more  by  having  a  radio 
circuit 

Q.  Who  is  going  to  pay  for  the  carrying  on  of  these 
cable  operations  on  unprofitably?  *  A.  We  have  been  able 
to  get  along  so  far. 

Q.  Doesn’t  the  public  ultimately  pay  for  that  in  the 
form  of  rate  increases?  £1554]  A.  We  have  been  able  to 
get  along  so  far  financially  with  our  cable  company 
operations.  \  .  V  *  * 

Q.  You  have  some  rate  increases  to  help  you  along?  A. , 
Yes,  and  some  of  the  other  companies.  They  needed  them 
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*  Q.  And  if  operations  continue  to  be  carried  on  at  a  loss, 
V  and  tiie  losses  become  greater  because  of  the  diversion  of 
traffic  from  cable  operations,  you  will  be  back  for  more  rate 
increases,  won’t  yout  A.  Yes,  if  that  were  to  be  the  con¬ 
dition,  but  X  don’t  believe  the  condition  you  speak  of  is 
!  going  to  arise  because  of  the  amount  of  traffic  we  divert 
from  cable  to  radio.  - 


[1558]  Q.  Well,  does  it  all  boil  down  to  this,  Mr.  Hen¬ 
derson:  That  if  more  and  more  traffic  is  diverted  from 


Commercial  Cable  Company,  causing  that  company  to  oper¬ 
ate  more  and  more  at  [1559]  a  loss,  those  losses  would 
have  to  be  made  up  from  the  other  operations  of  the  A.  C. 
&  B.  system,  or  through  a  rate  increase  of  some  land?  A. 
t  Any  diversions  of  unronted  traffic  that  the  A.  C.  &  B.  make, 
cable  or  radio,  we  feel  that  is  beneficial  to  the  system  as 
‘a  whole.  In  most  cases  the  radio  company  still  gets  con- 


<■  siderable  more  traffic  for  the  system  than  they  lose  on  the 
cable  side,  because  we  are  getting  a  direct  service  to  those 
points.  We  are  improving  the  service  to  the  customer.  We 
are  improving  the  results,  we  feel,  to  the  A.  C.  &  B.  system 
as  a  whole,  and  we  are  still  giving  a  good  service  on  our 


reliable  cable  arm  to  the  points  we  serve  direct  We  have 
a  completely  integrated  radio  and  cable  service,  and  we 
can  only  look  at  it  on  that  basis. 

Q.  I  want  to  have  one  thing  perfectly  dear  in  the  record, 


Mr.  Henderson.  As  I  understand  your  testimony,  the  rates 
Tor  A.  C.  &  B.  traffic  are  based  on  A.  C.  &  B.  system  as  a 
-  whole,  and  the  rates  for  Commercial  Cable  Company  are 


not  based  in  any  manner  at  all  on  whether  or  not  Commer¬ 
cial  Cable  makes  any  money,  is  that  right?  A.  Well,  I  think 
the  rates  are  based  to  any  one  particular  area,  not  on  the 


results  of  the  Commercial  Cable  Company  or  the  Mackay 
Badio  Company  or  Western  Union,  or  BCA,  but  the  rates 
to  any  one  particular  area  in  the  world  are  based  on  the 
results  of  all  the  communications  companies,  to  my  knowl- 
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edge,  in  the  last  year  or  so.  It  is  not  dependent  on  what 
the  Com-  [1560]  mercial  Cable  Company  does.  '%  AA 


[1569]  Q.  Mr.  Henderson,  when  did  this  policy  of  ' 
integration  on  the  A.  C.  &  R.  companies  originate  T  A. 
Oh,  it  goes  back  to  the  time  that  the  LT.T.  acquired  control. 

Q.  I  gather  from  statements  made  by  Mr.  Stockton,  that  l 
the  process  of  infergation  have  accelerated  within  the  very 
[1570]  recent  past  And  now,  has  there  been  recently  more 
and  more  tendency  to  combine  the  functions  of  the  three 
companies?  A.  I  would  say  so,  yes. 

Q.  Ton  would  say  so?  A.  Yes.  But  there  has  been 
since  the  LT.T.  acquired  control,  a  general  over-all  policy 
in  connection  with  the  operation  of  the  A.  C.  &  R.  system,  , 
with  the  idea  in  mind  of  doing  what  was  in  the  best  interest 
of  the  operating  companies  that  made  up  the  A.  C.  &  R. 

.  .  \f  *  *  *  -  ,  11..  .J**-1  *-■’*  •  • 

system.  .  .  . 

Q.  Do  I  understand  that  this  process  of  intergration 
win  be  carried  farther  in  the  future  to  the  extent  it  can  be? 
A.  Well,  we  win  do  everything  we  can  to  further  the 
improvement  of  the  A.C.&E.  system  along  those  lines. 


[1587]  By  Mr.  Werner:  ’ 

**  ..  ,  #  _ 

Q.  Is  it  true  that  you  were  informed,  Mr.  Henderson, 
that  you  could  have  a  direct  cable  connection  in  Portugal,  if 
you  wanted  it,  rather  recently?  A.  A  direct  cable  connec¬ 
tion?  '  v  '  '•  •  V  \  v ~ • 

Q.  Yes.  A.  Not  to  my  knowledge. 

Q.  Were  you  informed  that  Radio  Marconi,  who  had  the 
exclusive  radio  contract  with  Portugal — although  Radio 
Marconi  had  this  exclusive  contract,  that  an  exclusive 
rights  under  cable  landing  concessions  were  abolished  and 
that  the  way  was  open  for  direct  cable  connection  with 
Portugal?  A.  I  didn’t  know  anything  about  the  way  being 
open  for  a  direct  cable  connection — you  mean  jointly,  our 
facilities  with  those  of  cables  and  wireless? 


Forest  L.  Henderson,  for  Intervenor — Cross. 

1 1 Q.  Well,  were  you  ever  informed  that  there  was  a  pos¬ 
sibility  of— that  the  way  was  open  for  a  direct  cable  con¬ 
nection  to  Portugal  if  the  company  wanted  itf  A.  Not  to 
my  knowledge. 

Q.  Were  you  ever  so  informed  by  Mr.  McPherson?  A. 
Not  to  my  knowledge. 

Q.  Do  you  recall  a  note  from  Mr.  McPherson  in  which 
he  .indicated  the  Post  Office  Department  of  Portugal  had 
called  his  attention  to  the  facts  I  am  giving  you?  A.  I 
don’t  recall  seeing  the  notes.  You  mean  the  Post  [1588] 
Office  Department  in  Portugal  was  telling  us  that  we  could 
take  and  have  a  direct  relay  through  the  cable  facilities  of 
Cables  and  Wireless  and  the  Azores? 

-  Q.  Do  you  ever  recall  a  note  that  was  in  substantially 
the  following  language:  “The  Post  Office  Department  of 
Portugal  has  called  to  our  attention  that  although  Radio 
Marconi  has  an  exclusive  radio  contact,  all  exclusive  rights 
under  previous  radio  concessions  have  been  abolished,  and 
that  the  way  is  open  for  direct  cable  connection  to  Portugal 
should  the  company  desire.  Is  Commercial  Company  inter¬ 
ested?”  Do  you  recall  that?  A.  I  don’t  recall  that,  and 
I  don’t  see  how  it  would  be  possible  in  any  case,  taking  into 
consideration  the  traffic  requirements  of  Cables  and  Wire¬ 
less  and  ourselves. 

Q.  I  believe  such  a  message  was  given  to  you,  signed 
by  Mr.  McPherson,  and  the  reason  I  inquired  about  it  is 
that  I  am  interested  in  what  type  of  a  direct  cable  connec¬ 
tion  the  note  talks  about  A.  Well,  I  honestly  don’t  recall 
it  How  long  ago  was  it? 

Q.  It  was  subsequent  to  the  time  that  the  Portuguese 
indicated  a  willingness  to  open  a  direct  telegraph  circuit 
A.  I  do  not  recall 

Q.  About  two  years  ago?  A.  I  do  not  recall  it 

»  >  ,  •  *  • 
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[1589]  Q.  I  have  read  the  note,  and  I  believe  you 
penciled  a  reply  on  the  note,  to  this  effect,— and  I  am  asking 
you  to  explain.  A.  Yes. 


Forest  L.  Henderson,  for  Intervenor— Cross. 
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Q.  “Mr.  McPherson:  No.  We  will  bank  on  Vaz  Pinto’s 
promise  of  direct  radio  circuit.”  Who  is  Vaz  Pinto?  -  A. 
He  works  for  Portuguese  Marconi. 

Q.  Do  you  recall  the  note  and  reply?  A.  No,  I  honestly 
don’t  But  I  could  have  said  it  •„ 

Q.  Well,  will  you  explain -  A.  I  would  say  I  must  •* 

have  said  it 

Q.  Can  you  explain  the  note,  and  your  reply  thereto 
that  I  have  read?  A.  Well,  if  I  said  such  a  thing,  it  was  - 
my  belief  that  the  direct  circuit  was  superior  to  anything 
that  we  could  hook  up  with  the  cable  direct 

Q.  Do  yon  recall  making  any  inquiries  of  Mr.  McPherson 
or  anybody  else  as  to  what  type  of  direct  cable  connection 
Mr.  McPherson  was  talking  about  in  his  note?  A.  No,  I 
didn’t  pursue  the  type  of  direct  cable  connection  we  might 
have  made. 

*  »  1  ^  >  « 

Q.  You  don’t  recall  the  note  at  all?  A.  I  honestly  don’t, 

but  I  could  have  received  the  [1590]  note,  and  if  I  made 
the  reply  I  must  have  received  the  note  and  must  have  made 
the  reply.  But  I  will  say  this:  That  the  two  cables  that 
the  Commercial  Cable  Company  handles  traffic  through  the 
Azores  are  Main  6  and  Main  A  I  don’t  see  how  the  Com¬ 
mercial  Cable  Company,  taking  into  consideration  the  traffic  «. 
requirements  of  our  cables,  could  make  any  agreement  at 
any  time  to  operate  a  continuous  direct  cable  circuit  at  the 
Azores  with  either  the  Ital-Cable  or  the  Cables  and  Wire¬ 
less,  because  our  facilities  do  not  permit  it  Main  6  is  one 
of  our  major  traffic  carrying  circuits  to  London,  and  we 
also  use  Main  4  at  times.  We  also  have  periods  where  in 
the  middle  of  the  Atlantic  we  have  cable  interruptions, 
particularly  on  our  Mains  1  apd  2  cables.  ..  , 

When  those  cables  are  interrupted  during  the  winter 
months  we  can  not  get  a  ship  yard  to  repair  them  and  they 
are  out  all  winter.  If  you  are  going  to  hook  up  a  direct 
cable  circuit  for  such  a  small  volume  of  traffic  as  you  would 
handle  on  it  through  the  Azores  and  mix  up  with  all  of  the 
other  traffic  we  would  have  to  handle,  it  would  interfere 
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with  the  direct  operation  of  those  through-circuits  to 
London.'  . '«  < 

«■  *  *  *  * 
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[1592]  Q.  I  asked  Mr.  Stockton  a  question  which  he 
referred  to  yon,  which  was  this.  Is  there  any  attempt  bn  the 
part  of  Mackay  to  obtain  All  America’s  customers  for  conn- 
tries  which  both  Ail  America  and  Mackay  serve  directly! 
A.  Is  there  any  attempt  on  the  part  of  Mackay! 

Q.  To  solicit  All  America’s  customers.  A.  AH  of  our 
solicitors  go  out  and  solicit  business  for  all  of  the  three 
companies  indiscriminately.  That  all  depends  on  the 
approach  or  the  attitude  you  may  get  from  the  customer 
when  you  approach  him.  We  may  be  approaching  a  cus¬ 
tomer  who  is  using  ICI,  and  we  might  go  in  and  try  to  sell 
him  some  Mackay  Badio  Service. 

Q.  Well, —  A.  Or  we  may  find  out  from  our  conversa¬ 
tion  with  him  that  he  has  some  feeling  one  way  or  the  other 
as  to  whether  he  wants  to  use  cable  or  radio  service,  in  which 
case  the  canvasser,  who  is  qualified  in  both  services,  would 
talk  along  the  corresponding  line. 

Q.  I  am  trying  to  determine  the  amount  of  competition 
there  is  between  the  three  companies  in  trying  to  obtain 
traffic  or  to  go  over  one  or  the  other  on  the  company’s  facili¬ 
ties.  There  is  no  competition,  is  there,  in  connection  with 
the  solicitation  of  traffic!  Al.  Well,  our  solicitors  go  out  to 
obtain  traffic  for  the  system.  And  how  they  determine  how 
to  get  it  from  the  [1593]  customer  depends  on  who  the 
customer  is  and  what  his  feelings  are  towards  the  service. 
We  do  have  competition.  Our  two  branches  of  our  service — 
the  employees  who  work  in  the  radio  and  the  employees 
who  work  in  the  cable,  compete.  They  vie  with  each  other 
all  the  time  to  see  who  can  get  faster  service. 

Q.  So  far  as  obtaining  traffic  from  the  public,  the  three 
A.  C.  and  B.  companies  do  not  compete  with  each  other  for 
traffic  from  the  public!  A.  We  have  a  co-ordinated  can¬ 
vassing  system.  •’ 


Forest  L.  Henderson,  for  Intervenor — Cross. 
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Q.  As  the  present  time,  as  I  recall,  each  of  the  three 
companies  maintains  their  own  customer  tie-lines  and  call 
boxes,  do  they  not,  or  have  they  been  consolidated  by  this 
timet  A.  To  my  knowledge  the  tie-lines  are  in  the  name  of 
one  company  or  the  other,  but  it  doesn’t  mean  anything 
because  over  those  same  tie-lines  we  get  business  for  all 
three  companies,  and  we  go  out  and  canvass  for  business 
for  all  three  companies. 

-  •  •  •  • 

[1595]  Q.  At  the  present  time  it  is  my  understanding 
that  all  A.  0.  and  B.  messages  to  Holland  are  handled  over 
the  Commercial  facilities  to  Holland?  A.  That  is  right. 

Q.  Now,  if  you  were  to  receive  a  message  destined  to 
Holland  specifically  routed  via  Mackay,  would  that  message 
also  go  via  Commercial  Cable  at  the  present  time?  A.  Yes, 
in  the  interest  of  giving  a  better  service,  the  best  service 
we  have  available  for  the  customer  over  our  own  facilities. 


[1597]  Q.  If  the  Mackay  application  for  a  circuit  to 
the  Netherlands  is  granted,  win  Commercial  Cable  Company 
handle  its  own  routed  traffic  destined  to  Amsterdam?  iL 
Yes.  . 

^  •  Q.  Well,  on  the  basis  of  your  testimony,  wouldn’t  better 
service  be  expected  if  Mackay  handled  that  message  directly 
to  Amsterdam?  A.  Probably  so,  but  the  customer  would 
be  aware  that  Mackay  has  a  service  to  Amsterdam,  and 
would  be  aware  that  CCC  has  a  direct  service  to  Rotterdam, 
and  if  he  puts  the  routing  by  Commercial - 

Q.  Well,  if  the  customer  puts —  A.  We  would  probably 
go  and  ten  him,  “Why  don’t  you  route  it  via  Mackay  where 
we  have  a  direct  service?”  That  would  be  our  next  follow¬ 
up  with  the  Commercial  Department. 

[1598]  Today  if  a  customer  routed  a  message  via 
Mackay  destined  to  Amsterdam,  presumably  he  knowB  that 
Mackay  doesn’t  have  a  direct  circuit  to  Amsterdam.  Yet 
on  that  you  would  send  it  via  Commercial  Cables  to  Amster¬ 
dam?  A.  Yes,  sir,  but  make - 
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Q.  On  the  other  hand,  if  the  customer  routes  the  message 
via  Commercial  Cable,  and  that  message  is  destined  to 
Amsterdam,  presumably  he  knows  that  Commercial  Cable 
hasn’t  a  circuit  to  Amsterdam  and  nevertheless  he  wants 
it  to  go  by  cable.  That  would  be  your  position  in  that  type 
of  situation!  A.  Yes,  sir,  that  is  right.  But  then  we  would 
go- right  around  and  tell  him  we  have  a  direct  circuit  to 
Amsterdam. 

Q.  And  you  would  attempt  to  divert  that  to  Mackay! 
A.  In  the  interest  of  giving  better  service  on  it.  It  is  our 
purpose  to  give  better  service  with  respect  to  those  points. 

Q.  •‘With  respect  to  other  traffic,  traffic  that  is  specifically 
routed  via  Commercial  Cable — strike  that  out 

’On  some  circuits,  even  though  a  message  is  routed  via 
one  or  the  other  company,  you  will  handle  that  message  via 
the  facilities  of  one  of  the  companies,  although  it  is  not 
necessarily  routed  via  that  company!  A.  If  it  has  a  direct 
circuit 

Q.  But  you  don’t  propose  to  do  that  in  the  case  of  the 
Netherlands!  [1599]  A.  Well,  of  course  circumstances  are 
different  in  each  ones  of  these  countries.  Here  in  the  Neth¬ 
erlands  you  have  a  circumstance  where  with  A.  C.  and  B. 
System  you  have  two  connections  to  Holland.  We  have  our 
own  facilities  to  Rotterdam,  and  we  would  have,  if  that  is 
true,  direct  radio  telegraph  circuit  to  Amsterdam.  Now, 
it  is  quite  conceivable  that  we  would  get  a  message  from  the 
customer  routed  via  Commercial  Cable  going  to  Amsterdam. 
In  that  particular  case  we  do  not  feel  that  the  service  would 
be  as  good  via  Commercial  Cable  as  it  would  be  via  direct 
radio  circuit  But  we  assume  that  the  customer  knows  that 
we  have  both  the  radio  and  cable  service  to  Holland,  and 
he  has  put  the  routing  via  Commercial  Cable. 

Q.  And  therefore  you  would  handle  it  via —  A.  We 
would,  but  it  would  be  our  business  to  go  around  and  tell 
him  we  have  the  service  and  the  service  is  faster. 

„  -  '  t  \  ■ 

•  ••••• 
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[1610]  Q.  Mr.  Henderson,  does  Commercial  Cables 
solicit  vias  in  Amsterdam  or  Rotterdam!  ■  A.  Ton  mean  do 
we  have  solicitors  in  Holland! 

Q.  Yes.  A.  Yes,  we  do. 

Q.  And  where  are  those  solicitors  located!  A.  Rotter¬ 
dam.  . 

Q.  Are  any  of  them  located  in  Amsterdam!  A.  I  don’t 
believe  we  have  an  agent  in  Amsterdam,  but  Mr.  McPherson 
can  tell  you  that.  ’ 

Q.  Have  you  ever  conducted  any  negotiations  with  the 
Netherlands  authority  looking  to  leasing  of  a  line  between 
Rotterdam  and  Amsterdam  or  setting  up  an  automatic  relay 
between  Amsterdam  and  Rotterdam!  A.  I  believe  at  one 
time  we  had  a  direct  connection  between  our  Rotterdam 
office  and  the  P.  T.  T.  office  in  Amsterdam. 

Q.  What  happened  to  the  direct  connection!  [1611]  A. 
I  think  we  had  one  pre-war.:  I  don’t  know  whether  we  have 
one  now  or  not.  •  r  ■ 

Q.  Bo  you  know  whether  any  negotiations  have  been 
directed  toward  instituting  such  a  direction  connection!  A. 
1  don’t  believe  we  have  since  the  war. 

Q.  I  don’t  recall  from  your  testimony  whether  Mackay 
would  handle  messages  outbound  to  Rotterdam  which  are 
routed  via  Mackay.  A.  They  would. 

Q.  They  would  handle  their  own!  A.  That  is  right 
Where  we  have  two  direct  circuits  to  a  country — radio  and 
cable — we  respect  the  customer’s  routing  in  this  case. 

Q.  I  take  it  you  will  attempt  to  get  the  customers  to 
route  their  Rotterdam  traffic  via  Commercial  Cable;  is  that 
correct!  A.  Absolutely.  ^ 

Q.  Commercial  Cable’s  traffic  for  Portugal  is  handled 
to  the  Azores  by  Commercial  Cable  facilities  and  is  then 
turned  over  to  Cable  and  Wireless  at  the  Azores  for  trans- 

*  *  —  *-•*  V' 

mission  to  Portugal  A.  That  is  right. 

Q.  Could  that  traffic  be  handled  via  London,  if  you 
wanted  to!  A.  Yes,  via  London  as  an  alternate  route. 

[1612]  Q.  Mackay  handles  its  Portugal  traffic  via  T^ma, 
does  it  not!  A.  It  does.  :  v 
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Q.  Is  that  a  better  handling  than  is  accorded  messages 
handled  via  Commercial  Cable?  A.  I  think  it  is  equally  as 
good. 

-  Q.  Why  does  not  Commercial  Cable  handle  all  the 
messages  destined  to  Portugal?  A.  At  the  present  time? 

Q.  Yes,  sir.  A.  Because  Mackay  Radio  originates  a  lot 
of  these  messages  for  Portugal,  and  we  have  our  radio  facil¬ 
ities  to  Portugal  via  Lima  which  we  can  use,  and  we  get 
back  in  return  for  the  messages  we  send  to  Portugal  return 
messages.  So  we  feel  it  is  in  the  interest  of  A.  C.  &  R.  sys¬ 
tem  to  handle  those  messages  in  that  manner. 

*  Q.  You  mean  from  the  standpoint  of  the  amount  of 
money  which  would  accrue?  A.  That  is  right,  and  we  feel 
the  service  is  equally  as  good.  There  is  only  one  relay 
involved  in  both  services. 

...  Q.  Who  handles  the  unrouted  A.  C.  &  R.  traffic  to  Portu¬ 
gal,  which  company?  A.  At  the  present  time?  ; 

Q.  Yes,  sir.  A.  Mackay  Radio. 

£1622]  Q.  Just  so  that  the  record  may  be  dear,  Mr. 
Henderson,  as  to  the  routing  practices  within  the  A.  C.  &  R. 
system,  what  is  the  present  A.  C.  &  R.  policy  with  respect 
to  the  handling  of  traffic  to  points  which  are  served  directly 
by  Mackay  but  which  neither  Commercial  Cable  nor  All 
America  Cables  have  direct  cable  routes?  A.  Mr.  Werner, 
I  would  like  to  just  elaborate  a  little  bit  on  this  and  give 
you  our  general  routing  policy,  which  will  answer  the 
question  you  have  just  asked  me,  if  I  may,  [1623]  please. 

Q.  All  right.  A  On  unrouted  traffic,  we  handle  unrouted 
traffic  over  cable  and  radio  on  a  basis  that  we  feel  win  give 
the  customer  the  best  possible  service  at  an  times  and  in  a 
manner  that  will  make  the  best  use  of  A.  C.  &  R.  system 
facilities.  On  the  routed  traffic,  if  a  message  is  specifically 
routed  via  Mackay,  and  we  have  a  direct  circuit  to  the  coun¬ 
try  of  destination,  we  send  the  message  over  the  direct 
,  circuit,  unless  conditions  on  the  direct  circuit  prevent  such 
transmission. 
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Forest  L.  Henderson,  for  Intervenor— Cross. : 

*  *  *  •*  «  •  ’  *  '*  AV  4  * 

x  *  "  ‘  '  "..‘■’x 

.•  •  Q.  'What  happens  if  yon  have  a  direct  cable  circuit  to 
the  point  also,  to  the  same  point  T ;  A.  Then  we  get  beck:  to 

the  case  of  Holland -  ’ ,  ~  -  ^  7  /  7  n  - 

r  Q.  Let's  take  London.  That  is  a  better  case.  A.  AH 
right  If  we  have  two  direct  circuits  to  a  country,  cable  and 
radio,  we  will  respect  the  routing  over  either  circuit 
Q.  What  happens  to  the  unrouted  traffic?  -A.  The 
unrouted  traffic  is  divided  in  a  way  that  we  think  makes  the 
best  use  of  the  A.  C.  &  R.  system  facilities. 

Q.  Do  you  divide  that  traffic  with  any  purpose  in  mind 
of  receiving  inbound  traffic!  A.  Yes,  to  some  extent  '  . 

Q.  To  what  extent?  How  much  does  that  enter  into  the 
[1624]  determination  of  whether  it  will  go  by  cable  or 
radio!  A.  Well,  every  country  has  a  different  situation. 

Q.  Well,  London.  A.  Yon  asked  me  with  respect  to  the 
United  Kingdom.  The  policy  we  follow  on  the  diversion  or  • 
handling  of  A.  C.  &  R.  system  on  unrouted  traffic  to  London 
or  the  United  Kingdom— all  traffic — A.  C.  &  R.  unrouted 
traffic  that  we  get  from  the  Western  Union,  from  points  out¬ 
side  of  San  Francisco,  Washington  and  New  York,  we 
transfer  to  Mackay  Radio  at  New  York.  All  A.  C.  &  R. 
system  unrouted  traffic  which  comes  into  the  Mackay  circuit 
division  on  the  Fifth  Floor  Branch  Office  wires  and  private 
printer  wires,  that  also  goes  over  the  Mackay  circuit.  .  All 
unrouted  traffic,  A.  C.  &  R.  system  unrouted  traffic,  coming 
into  the  private  wire  section  where  the  cable  circuits  are 
located  and  into  the  private  wires  on  the  Fourth  Floor  and 
over  the  Branch  Office  printer  wires  on  the  Fourth  Floor, 
all  A.  C.  &  R.  system  unrouted  traffic  which  we  get  over  the 
counter  at  67  Broad  Street,  all  A.  C.  &R.  which  we  get  in 
the  telephone  room,  we  transfer  to  CCC.  v  '  % 

Q.  What  kind  of  A.  C.  &R.  unrouted  traffic  would  you 
get  over  the  counter!  A.  Unless  the  customer  writes  a 
routing  on  it,  it  is  an  unrooted  message  to  us.  ; 

Q.  Even  though  he  uses  a  Mackay  blank!  A.  Abso¬ 
lutely.  .  v"  '  :r-'! 

[1625]  Q.  You  consider  that  an  unrouted  message?  A. 
That  is  right  .  . 
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.,j.  Q.  Unless .  the  customer  'actually  writes  via  Mackay 
Radio?  A.  That  is  right.  -So  you  will  see  from  that  division 
of  unrouted  traffic — and  taking  into  consideration  that  there 
V  are  many  .  more  private  wires  that  terminate  in  the  cable 
circuit  division  than  there  are  in  the  Mackay  Radio — that 
we  are  in  no  way  neglecting  the  Commercial  Cable  Company 
in  the  division  of  A.  C.  &  R.  system  unrouted  traffic  to  the 
United  Kingdom  by  giving  it  to  Mackay  Radio. 

Q.  What  will  happen  when  you  consolidate  all  your 
private  wires  into  a  joint  room?  :  A.  When  we  consolidate 
-  all  of  our  private  wires  and  our  branch  office  on  the  Fourth 
Floor,  it  is  our  intention  to  maintain  more  or  less  the  pro¬ 
portionate  division  of  A.  C.  &  R.  system  unrouted  traffic 
*.  that  is  now  taking  place.  *  ^  - 

Q.  Traffic  which  originates  in  Washington,  San  Fran- 
_  cisco  and  New  York,  unrouted  A.  C.  &  R.  traffic,  I  don’t 
recall  whether  you  testified  as  to  which  company  would 
handle  that  traffic.  A.  Coming  up  from  Washington?  ; 
i  /  Q.  Yes,  sir,  Washington,  San  Francisco,  New  York.  A. 
I  think  that  circuit  terminates  in  the  Mackay  Radio’s  cir¬ 
cuit  division.  In  that  case,  it  would  go  on  the  [1626]  Mac¬ 
kay  circuit  to  London  if  it  wasn’t  routed  via  cable.  , 


.  lit  [1636]  Q.  Now  with  respect  to  Spain,  Mackay  has  a 
direct  circuit  to  Spain ;  Commercial  Cable  Company  handles 
;  its  Spanish  traffic  through  the  Azores.  Now  the  circuit  to 
Spain,  as  I  recall,  is  operated  16  hours  a  day ;  presumably  it 
operates  during  all  the  business  hours  here  in  the  United 
States.  •;  A.  That  is  right  * 

*  Q.  Why  does  Commercial  Cable  handle  its  traffic  via  the 
Azores?  A.  Because  of  its  contractual  agreement  with 
ItaL  fi::t  -- ']  *  ’ 4  . 

:  Q.  What  is  the  nature  of  that  contractual  agreement? 
A.  It  provides  that  the  Commercial  Cable  Company  shall 
„  handle  all  of  its  traffic  through  the  Azores  and  turn  it  over 
[1637]  to  Itai  Cable. 
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Q.  Do  you  attempt  to  get  your  customers  now  rooting 
traffic  via  Commercial  Cable  to  change  their  routings  to 
Mackayf  A.  We  believe  our  direct  service  to  Madrid  is 
better  than  the  service  via  Commercial  Cable,  and  we  stress 
that  fact 

_  \  r .  r*  •  * 

Q.  That  didn’t  quite  answer  my  question.  Are  your 
solicitors  instructed  to  try  to  get  the  customers  to  change 
their  routings  to  Mackayf  Are  those  part  of  their  instruc¬ 
tions,  do  you  know?  A.  That  is  getting  traffic  in  the  best 
interest  of  the  A.  C.  &  R.  system  companies,  and  they  cer¬ 
tainly  should  be  doing  that. 

Q.  That  is  not  the  question  I  asked.  A.  I  think  they  are 
instructed  to  do  that ;  I  think  they  are. 

Q.  Do  you  know  whether  they  are  or  not?  A.  X  wouldn’t 
know  definitely,  but  they  ought  to  be  and  they  should  be. 
That  is  a  100  percent  owned  system  service.  .  * . : 

Q.  Does  Commercial  Cable  get  any  unrouted  traffic 
destined  for  Spain?  A.  We  only  have  A.  C.  &  XL  system 
unrouted  traffic.  ^  yjj 

Q.  Does  Commercial  Cable  handle  any  of  that  unrouted 
[1638]  traffic?  A.  To  Spain?:;  .  '.i  is;/- •*/.?*?  "  •  ? 

Q.  Yes.  A.  No.  •-.*  ’  '  •*-  ••  1 .  C 

Q.  It  does  not?  A.  No,  because  the  contract  that  we 
have  with  the  Ital  Cable  provides  that  the  Commercial 
Cable  Company  turn  over  its  traffic,  and  it  is  the  routed 
traffic.  '  - -I,.  ..  • 

Q.  Is  that  true  with  respect  to  traffic  which  originates  in 
the  cable  section  of  the  operating  room  if  it  is  unrouted? 
A.  That  is  true,  unless  it  is  marked  via  Commercial  Cable. 

Q.  They  will  send  it  over  to  the  Mackay  side.  A.  That 
is  right  _  .  -*  -  \  '  .  .-/* 


[1645]  Q.  At  the  present  time,  does  Commercial  Cable 
handle  any  substantial  amount  of  inbound  traffic  from 
Amsterdam  and  points  other  than  Rotterdam? '  A.  The 
majority  of  our  traffic  is  from  Rotterdam. 


Forest  L.  Henderson,  for  Inters enor — C rose. 

■  [1652]  Q.  Well,  was  there  any  thought  on  yonr  part, 
Mr.  Henderson,  that  there  would  be  better  opportunity  of 
getting  circuits  to  one  point  at  issue  here  if  application 
was  made  for  more  than  one  point  at  issue! 

•  ••••• 

•.>  .  ,,  • 

The  Witness:  Well,  in  these  particular  cases,  I 
believe,  Mr.  Werner,  we  had  a  request  from  the 
i  '  ,  Portuguese-Marconi  for  a  connection  with  Mackay, 
i.  and  we  also  had  similar  expression  of  desire  from 

■  *  the  Dutch.  So  we  just  set  out  to  get  circuits  to  these 
particular  points.  We  will  follow  up  with  other 
i  countries  if  we  get  similar  requests  for  a  circuit 

By  Mr.  Werner: 

Q.  These  requests  that  you  speak  about  were  solicited 
by  Mackay,  were  they  not!  A.  Not  that  I  know  of.  I  didn’t 
1  handle  any  correspondence  in  connection  with  that,  I  don’t 
believe. 

'  Q.  Well,  it  is  not  your  testimony,  is  it -  A.  We  try 

*•  to  get  radio  circuits.  We  will  try  to  get  radio  circuits  with 
foreign  administrations.  We  will  ask  for  them. 

Q.  It  is  not  your  testimony,  is  it,  Mr.  Henderson,  that 
;  the  foreign  administrations  which  operate  the  foreign  ends 
of  the  circuits  at  issue  here  approached  Mackay  for  the 
!  [1653]  opening  of  circuits  to  the  points  involved!  A.  No. 
I  think  that  Mr.  McPherson,  I  believe,  testified  with  respect 
to  that.  We  intend  to  go  after  all  of  these  administrations 
for  radio  circuits.  r 

Q.  Well,  isn’t  it  true,  Mr.  Henderson,  that  you  person¬ 
ally  requested  letters  from  the  foreign  administrations  indi- 
1  eating  a  willingness  on  their  part  to  open  up  circuits  for 
Mackay!  A.  I  believe  I  did  to  Holland.  Whether  I  did  to 
!  Portugal  or  not  I  don’t  know.  Maybe  Mr.  McPherson 
handled  that 
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Forest  L.  Henderson,  for  Intervenor — Cross. 

£1656]  By  Hr.  Margraf::  ,  . 

-  ...  .  •  « 

Q.  In  response  to  a  question  from  Mr.  Werner  as  to 
why  Mackay  chose  to  apply  for  a  circuit  to  four  points  for 
which  the  applications  were  originally  filed,  as  I  recall  your 
testimony,  your  testimony  was  that  Mackay  was  requested  ~ 
by  the  foreign  correspondents,  and  specifically  by  Portugal, 
to  establish  a  circuit  A.  I  testified  that  in  the  end,  I  had  . 
written  a  letter  to  the  Holland  Telegraph  Administration 
requesting  a  circuit  and  I  stated  that  I  may  hare  also 
written  a  similar  letter  to  the  Portuguese,  or  Mr.  McPherson 
may  have  handled  it. 

Q.  Just  to  dear  that  point  up,  I  would  like  to  refer 
£1657]  you  to  Exhibit  123,  which  is ..  a  letter  from  j 
Mr.  McPherson  to  Mr.  Yaz  Pinto,  dated  October  15, 1946. 
That  letter  contains  the  statement:  “Under  the  dream- 

\ 

stances,  favorable  action  upon  our  petition  would  be  greatly 
facilitated  by  a  letter  from  your  company  to  Mackay  to 
the  effect  that  as  a  result  of  negotiations  commenced  several  f 
years  ago,  and  the  improvement  of  your  position  with 
respect  to  the  availability  of  the  required  equipment,  you 
now  desire  to  establish  and  operate  a  radio-telegraph  circuit 
with  the  Maekay  radio  station  in  New  York  for  the  handling 
of  traffic  between  Portugal  and  the  United  States  and  points 
beyond.’?  -  .  ..  ~v  _  .  f' 

Now  is  it  not  true,  Mr.  Henderson,  that  the  reply  which  j 
Mackay  received  to  that  letter  is  the  letter  dated  January 
28,  1947,  which  is  Exhibit  Number  123-A,  the  letter  from  ..  \ 
the  Portuguese  Company  to  Mr.  McPherson,  in  which  it 
was  stated:  “In  view  of  the  difficult  situation  as  regards 
equipment  which  we  have  been  facing,  we  have  so  far  - 
been  unable  to  comply  with  your  request  to  us  of  some  f 
years  ago  to  open  a  direct  circuit  with  the  Mackay  station  .j 
in  New  York.  We  now  have  great  pleasure  in  informing  [ 
yon  that  as  we  have  present  equipment  or  more  available, 
we  are  prepared  to  open  in  the  very  near  future  the  direct 
circuit  in  question  for  the  purpose  of  hn-ndling  traffic  with 
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the  United  States  and  other  points  beyond  the  United 
States.”  .  - 

•  *  *  *  *  -  » .  . 

;  -  Now  does  this  exchange  of  correspondence  make  it  dear 

£1658]  that  the  request  came  from  Mackay  originally  to 
open  the  Portugal  circuit?  A.  I  think  it  speaks  very  clearly 
for  itself . 

•  {«.  •  •  •  • 

£1683]  Q.  Mr.  Margraf  inquired  as  to  the  extent  of  inte¬ 
gration  of  the  companies  within  the  AC&R  system.  At 
pages  1216  and  the  following  pages  of  the  transcript  yon 
indicated  that  the  executive  offices,  the  law,  engineering, 
and  commercial  departments,  all  have  been  consolidated 
for  sometime,  and  that  various  phases  of  the  operating  func¬ 
tions  have  been  £1684]  coordinated  and  consolidated.  Do 
you  wish  to  amplify  your  testimony  in  that  connection?  A. 
Yes.  in  addition  to  those  functions  and  departments  which 
have  been  consolidated,  we  have  also  consolidated  the 
Comptroller’s  Department  That  indudes  the  message 
hies  which  are  an  important  adjunct  of  our  operating 
department 

'T;  The  Tariff  Department  has  also  been  consolidated,  in 
fact,  we  currently  file  a  joint  tariff  for  our  companies. 

Q.  In  response  to  questions  by  Mr.  Margraf,  you  stated 
that  the  routing  derks  on  the  cable  side  of  the  operating 
room  handle  messages  for  all  three  companies,  but  that 
there  is  no  allocation  of  their  salaries  to  Mackay. 

Conversely,  is  it  true  that  routing  derks  on  the  Mackay 
side  of  the  operating  room  handle  traffic  for  all  three  com- 
<  panies  without  any  allocation  of  their  salaries  to  the  two 
-i  cable  companies?  A.  Yes,  that  is  correct 

■  ’  •  •  •  •  • 

£1693]  Q.  Mr.  Henderson,  there  were  a  number  of 
i  questions  asked  concerning  the  possibilities  of  obtaining  a 
direct  cable  service  to  Portugal  by  relay  at  the  Azores. 

In  order  that  the  record  may  be  entirely  dear,  will  you 
!  again  state  why  you  believe  an  electrically  direct  conneo- 
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tion  at  the  Azores  for  Portuguese  traffic  on  a  commercial 
cable  system  is  not  feasible?  A.  Because  the  Cables  and 
Wireless  operate  only  one  cable  circuit  between  the  Azores 
and  Portugal.  •  And  over  this  one  cable  circuit,  which  is  one 
channel,  by  the  way,  must  be  transmitted  traffic  of  Cables 
and  Wireless,  Western  Union,  and  the  Commercial  Cable 
Company.  :  t 

;  It  is  impossible  for  three  companies  to  operate  a  direct 
relay  into  one  single  circnit  or  channel  on  a  submarine 
cable  circnit,  because  of  the  differences  in  speed  and  com¬ 
plications  which  arise  from  the  fact  that  the  traffic  of  all 
three  companies  must  be  fed  into  this  single  circnit.  J 
Q.  If  yon  consider  it  impossible  for  the  three  carriers 
to  feed  traffic  on  a  direct  relay  basis  into  the  single  circnit 
operated  by  Eastern  into  Portugal,  how  do  yon  explain  the 
fact  that  Western  Union  considers  that  it  operates  directly 
into  Portugal,  Spain,  Italy,  and  via  a  number  of  other 
points?  [1694]  A.  In  my  previous  testimony  I  mentioned 
that  I  had  some  doubt  as  to  certain  direct  connections 
described  for  Western  Union.  ’  *  v--- 

In  the  intervening  period  I  have  made  some  investiga¬ 
tions  regarding  that  and  am  prepared  now  to  outline  what 
these  investigations  show  with  respect  to  Western  Union’s 
direct  operation  to  Lisbon  through  the  Azores. 

Our  superintendent  at  that  point,  who  is  intimately 
acquainted  with  the  operations  of  all  the  submarine  cable 
companies,  reports  that  the  Western  Union  uses  reper¬ 
forator  tape  for  retransmission  into  the  Eastern  Gable  for 
Portugal  traffic,  that  they  also  use  reperforator  tape'  for 
retransmission  into  Italcable,  on  traffic  destined  to  Spain, 
and  similarly  for  traffic  destined  to  Italy.  .  f  ~ 

Q.  By  reperforator  tape  I  mean  that  the  incoming  re¬ 
ceived  signal  at  the  Azores  from  the  Western  Union  Cable 
is  received  on  a  reperforator  tape  or  punched  tape  auto¬ 
matically  and  then  it  Is  inserted  into  Eastern’s  transmitter 
to  go  outbound  over  their  cable.  .  r 

In  the  western  direction,  on  traffic  from  Italy,  Italcable 
advises  that  the  traffic  at  the  Azores  intended  for  Western 
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Union-New  York,  it  repuncbed  from  running  8%  into  the 
New  York  circuit  -  r-  f.  r  -  •-  * .  _ 

**-  What  he  means  by  that  is  that  the  operator  on  the 
receiving  end  of  that  cable  punches  manually  on  a  per- 
[1695]  forator  the  signal  coming  in  off  the  cable,  then  the 
tape  from  the  manual  reperforator  is  fed  into  the  automatic 
transmitter.  ... 

^Westbound  from  Portugal  and  Spain  there  is  also  a 
retransmission.  Cable  and  Wireless  advise  that  they  also 
nae  a  circuit  to  Lisbon  for  their  own  traffic  and,  of  course, 
it  ia  also  used  for  the  traffic  of  the  Commercial  Cable  Com* 
pany.  '^v,  *  ..  *  .  ....  :  •  .  •.  ■ 

\i<  Should  the  reperforator  tape  which  is  being  retrans¬ 
mitted  from  the  Western  Union  Cable,  happen  to  be  passing 
through  the  Cable  and  Wireless  transmitter  at  the  Azores, 
at  the  time  that  traffic  from  our  company  or  Cable  and 
Wireless  arrives  at  the  transmitter  position  for  trans¬ 
mission,  the  tape  is  stopped  at  the  end  of  the  message— 
that  is,  the  Western  Union  message— which  is  then  running 
through  the  transmitter  and  the  transmission  of  our  mes¬ 
sage  and  those  of  Cables  and  Wireless  is  effected,  after 
which  the  tape  from  Western  Union  is  again  started  through 

tlie  frrfl-Ti  flTw>ttep«  *  -  ^  '♦  i 

|  i  <  v  ' a  •  *  .  y,  ‘  ■  ' 

That  is  to  give  proper  sequence  to  the  transmission  of 
messages  in  the  order  of  their  time  of  tiling  aa  nearly  as 
possible^  v  .  s,.  * 

-  f*--  #i  W  ’  t  •  t>  ■  .  •  *  •  41  -  •  ■* 

[1696]  We  are  also  advised  by  London  that  Western 
Union  is  working  a  direct  circuit  eastward  to  Amsterdam, 
but  in  [1697]  the  western  direction  there  is  a  reperforator 
tape  handling  at  London. 

[1712]  At  pages  1327  through  1330  of  the  transcript 
a  series  of  questions  was  asked  yon  by  Mr.  Margraf  to 
establish  the  fact  that  the  diversion  of  traffic  from  Com¬ 
mercial  Cable  to  Mackay,  in  the  case  of  Holland  would 
result  in  lower  revenue  to  the  American  Telegraph 
industry  as  a  whole. 


Forest  L.  Henderson,  for  Intervener— Cross*  : 

*  .  >  •  .  '* 

The  record  indicates  that  yon  agreed  that  snch  would 
he  the  effect  although  yon  also  indicated  that  that  was 
precisely  what  occurred  when  BCAC  began  to  operate  to 
Holland  as  well  as  other  points  throughout  the  world,  r  . 

~  Bo  yon  understand  BCAC  is  presently  competing  with 
Western  Union  and  Commercial  Cable  for  traffic  to  Hol¬ 
land  and  from  Holland?  A.  Yes,  sir. 

Q.  If  their  competitive  effort  is  successful  and  they 
do  succeed  in  diverting  even  more  traffic  from  the  cables 
than  they  have  already  succeeded  in  obtaining  what  will 
be  the  effect?  A.  Each  message  which  BCAC  handles  to 
and  from  Holland  reduces  the  amount  of  revenue  return 
to  the  American  companies  as  opposed  to  cable  handling, 
and  the  same  thing  applies  to  every  other  point  served 
by  BCAC  which  the  £17131  cables  can  reach  directly.  \ 

Q.  At  pages  1331  to  1337  of  the  transcript  of  record 
a  series  of  questions  was  asked  you  concerning  the  effect 
on  Commercial  Cable  Company  of  the  inauguration  of 
direct  Mackay  circuits  to  Portugal  and  Holland  and  the 
effect  upon  All  America  of  the  effect  of  a  new  Mackay 
direct  circuit  to  Surinam. 

You  recognized  that  the  diversion  of  traffic  to  the 
direct  Mackay  circuit  from  the  present  handling  of  such 
traffic,  by  the  cable  companies,  would  reduce  the  traffic 
handled  by  cable  to  those  points  to  the  extent  of  such 
diversion.  *  ^  :  --  _  . 

You  indicated  also,  however,  that  despite  similar  diver¬ 
sions  to  other  Mackay  direct  circuits  in  the  past,  the  cable 
companies  have  been  handling  increased  volumes  of  traffic, 
and  that  the  overall  effect  had  not  been  to  reduce  the 
need  for  cable  facilities.  Would  you  please  amplify  your 
views  in  that  respect?  A.  First  of  all,  it  is  important 
to  remember  that  our  cables  handle  traffic  to  and  from 
many  points  throughout  the  world  other  than  the  three 
points  in  question  in  this  case,  and  in  addition  to  other 
points  with  which  Mackay  maintains  radio  circuits,  the 
overall  volume  of  telegraph  traffic  has  increased,  as  the 


276 

Forest  L.  Henderson,  for  Intervenor — Cross. 

* 

exhibits  in  this  case  show,  and  I  believe  that  the  cable 
companies,  both  ours  and  [1714]  Western  Union,  have 
done  very  well  in  getting  their  proportions  of  those 
increases  in  overall  traffic. 

Mr.  Tower  has  also  testified  concerning  this  matter, 
and  will  present  additional  evidence  when  he  comes  back 
to  the  stand. 

i .  The  actual  effect  on  Commercial  or  All  America,  of 
the  inauguration  of  a  direct  Mackay  circuit  depends  on 
many  variables  which  prevents  an  accurate  evaluation. 

When  we  take  traffic  from  Commercial  and  give  it  to 
Mackay,  there  is  a  reduction  in  traffic  which  Commercial 
might  potentially  have  handled,  unless  in  the  absence  of 
a  Mackay  circuit,  there  would  have  been  diversion  of  that 
traffic  to  competing  radio  systems. 

Unquestionably  during  the  past  thirty  years  there  has 
been  much  cable  traffic  diverted  to  radio  circuits  unwill¬ 
ingly  from  the  cable  carriers,  particularly  in  the  inbound 
direction. 

However,  in  the  case  of  diversion  between  the  com¬ 
panies  of  the  AC&R  system  we  have  no  doubt  that  the 
improvement  in  service  which  results  from  the  establish¬ 
ment  of  direct  facilities  and  the  increased  overall  coverage 
of  the  system,  does  benefit  the  system  generally,  and  each 
of  the  companies  within  the  system  specifically. 

As  I  have  indicated  a  few  moments  ago,  a  customer 
who  has  a  substantial  file  throughout  the  world  may  prefer 
to  [1715]  use  another  system,  if  he  knows  he  cannot 
reach  certain  points  such  as  Surinam  satisfactorily 
through  our  facilities.  Similarly  if  we  can  provide  a  cov¬ 
erage  equal  to  or  greater  than  our  competitors  our  system 
may  well  obtain  traffic  to  points  other  than  Surinam  by 
giving  a  customer  who  has  traffic  for  many  points  in 
addition  to  Surinam,  a  satisfactory  service  on  its  Surinam 
traffic.  In  our  view  we  cannot  over-estimate  the  impor¬ 
tance  of  thorough  coverage  to  communications  carriers. 
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By  Mr.  Hartman: 

*  •  -  .  .  .  ►  *  *  .  ?• . .  *  * . . 

Q.  What  about  the  financial  effects  of  such  diversions 
on  the  individual  carrier  within  the  system!  A.  I  am  not 
at  all  sure  that  the  financial  effect  on  the  cable  companies 
of  diversions  to  new  Mackay  direct  circuits  is  adverse  to 
the  cable  companies  in  the  long  run,  but  even  if  an  actual 
reduction  in  revenue  to  the  cable  company  results,  we  are 
not  concerned,  because  in  every  instance  we  know  that  the 
overall  financial  effect  to  the  AC&R  system,  is  beneficial. 

As  I  testified  before,  we  think,  in  terms  of  system  rev¬ 
enue,  we  do  now  and  propose  to  continue  through  the 
AC&R  structure,  supporting  any  part  of  the  system  which 
needs  help,  through  the  earnings  of  that  portion  of  the 
system  which  happens  to  be  more  profitable.  An  increase 
in  revenue  to  any  of  our  carriers  will  directly  benefit  each 
[1716]  arm  of  the  AC&R  group. 

Q.  At  pages  1338  through  1345  of  the  record,  Mr.  Mar- 
graf  asked  you  a  series  of  questions  apparently  suggesting 
that  the  AC&R  group  consider  a  proper  rate  to  be  one  which 
would  permit  each  of  our  companies  separately  to  earn  a 
reasonable  return. 

You  indicated  that  you  did  not  believe  this  to  be  the 
position  of  the  company,  but  rather  that  we  took  the  posi¬ 
tion  before  the  Commission  that  a  reasonable  rate  should 
be  based  upon  the  industry  as  a  whole:  would  you  please 
amplify  that  comment  further!  A  The  position  which  the 
AC&R  companies  took  in  the  recent  rate  case  is  indicated 
clearly  in  the  memorandum  brief  filed  with  the  Commission 
approximately  one  year  ago  on  June  13,  where  we  said  at 
page  2:  ’ 

i.  *  i  -  *  *  .  * 

V  4 

“This  Commission  in  a  proceeding  of  this  sort 
should  accept  as  a  yardstick  the  net  earnings  of  the 
international  telegraph  communication  industries  as 
a  whole.”  -  , 


Although  Mr.  Tower  can  give  you  much  more  informa¬ 
tion  as  to  the  details,  I  understand  that  the  rate  proposals 
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made  by  the  AC&B  system,  would  not  have  been  sufficient 
to  even  come  dose  to  pulling  Commercial  Cable  out  of  the 
red,  but  that  onr  rate  proposals  were  based  upon  the 
requirements  of  the  AC&B  group,  without  specific  attention 
to  the  needs  of  any  individual  arm  or  company  of  the  AC&B 
system. 

[1717]  Q.  Mr.  Henderson,  Mr.  Margraf  referring  to 
Exhibit  No.  3  in  this  case  which  reflects  the  routings  of  the 
different  companies,  an  exhibit  introduced  by  the  Commis¬ 
sion,  with  reference  to  that  Mr.  Margraf  asked  you  concern¬ 
ing  the  normal  routing  of  AC&B  traffic  to  a  number  of 
countries  to  which  Mackay’s  direct  circuits  are  now  the 
normal  route,  whereas  traffic  at  one  time  in  the  past  was 
handled  by  one  of  the  cable  companies. 

.  You  indicated  that  as  a  matter  of  company  policy 
Mackay  would  be  the  normal  route  for  all  AC&B  traffic  in 
the  situation  in  which  Mackay  had  a  direct  circuit  whereas 
the  cable  circuits  were  indirect. 

You  recognized  also,  I  believe,  that  such  diversions 
would  reduce  the  volume  of  traffic  and  revenue  of  the 
affected  cable  company  in  respect  to  such  points. 

Do  you  know  of  any  other  situation  in  the  international 
telegraph  field  in  which  a  similar  practice  is  found,  with 
the  specific  approval  of  this  Commission? 

•  '  ♦  •  •  ,  .  •  •  * 

[1718]  A.  Schedule  B  of  the  international  formula  pro¬ 
vides  an  even  more  extreme  example  of  the  same  basic 
principle.  Under  the  special  agreement  between  Western 
Union  and  BCAC,  Western  Union  transfers  to  BCAC,  6(15 
per  cent  of  its  total  outbound  messages  destined  to  Con¬ 
tinental  Europe  and  beyond  the  Continent  as  defined  by  the 
formula. 

There  are  certain  specific  countries  excepted. 

*  In  approving  Schedule  B,  this  Commission  said  in  its 
[1719]  decision,  found  in  volume  10,  FCD  reports,  and 
at  pages  190  and  191 : 
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.  *  “The  traffic  thus  to  be  transferred  from  the  West- 

*  em  Union  Cable  system  to  BCAC  is  limited  to  mes¬ 
sages  to  Continental  Europe  and  points  beyond.  This 
serves  a  public  interest,  in  having  direct  communica¬ 
tion  with  foreign  points  since  the  messages  thus 
transferred  would  have  to  be  relayed  at  intermediate 
points  if  handled  by  cable,  bat  can  be  handled  by 
radio  directly  to  destination.  In  addition,  the  United 
States  International  Communications  System  as  a 
whole  is  financially  benefited  because  BCAC  gen¬ 
erally  retains  a  larger  portion  of  the  toll  on  these 
messages  than  Western  Union  would  retain. f> 

•  •  .  *  '  *  •  '  :  ■  •, . , 
I  can  assure  you  that  at  no  time  has  the  diversion  of 
traffic  from  the  Commercial  Cable  to  Mackay  Badio  circuits 
resulted  in  the  loss  of  anything  approaching  60.5  per  cent 
of  Commercial’s  total  volume  of  traffic  to  Continental 
Europe,  and  beyond  the  Continent 

Furthermore,  although  I  do  not  wish  my  answer  to  be 
interpreted  as  agreeing  with  Schedule  B,  I  do  wish  to  point 
out  that  in  the  case  of  diversions  to  Mackay  from  Com¬ 
mercial  Cable  Company,  any  loss  of  revenue  to  Commercial 
which  results  in  greater  revenue  for  AC&B  system,  and  the 
AC&B  system  as  a  whole,  is  beneficial  to  Commercial  Cable. 

[1720]  Under  Schedule  B,  on  the  other  hand,  the  diver¬ 
sion  of  traffic  from  Western  Union  to  BCAC  does  benefit 
BCAC,  but  is  it  a  definite  and  a  perpetual  loss  to  Western 
Union  f  Certainly  if  the  theory  of  Schedule  B  is  acceptable 
to  this  Commission,  permitting  a  diversion  of  traffic  between 
competitors,  there  can  be  no  sound  fundamental  objection 
to  the  diversions  of  traffic  within  the  AC&B  system  as 
between  two  closely  affiliated  companies  which  do  not  com¬ 
pete.  '  .  ♦  ' 

By  Mr.  Hartman;: 

Q.  Mr.  Henderson,  during  the  oourse  of  your  examina¬ 
tion  you  indicated  the  general  policy  of  the  AC&B  system 
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as  to  the  routing  of  traffic  between  our  companies.  You  bad 
prepared  a  brief  statement  of  the  basic  principles  followed, 
recognizing  that  there  were  exceptions  depending  on  the 
individual  circumstances  as  to  each  country. 

Your  statement  of  policy  was  somewhat  scattered 
throughout  the  record  and  punctuated  by  questions  of 
counsel  and  I  wish  you  would  repeat  that  bake  statement  in 
order  that  we  may  have  the  concise  presentation  of  your 
policy  at  one  point  in  the  record?  A.  I  will  divide  my 
answer  again  in  two  parts : 

* ,  i  *  « 

(1)  Unrouted  traffic:  we  handle  unrouted  traffic  over 
cable  and  radio  on  a  basis  that  we  feel  will  give  the  customer 
the  best  possible  service  at  all  times  and  [1721]  in  a  manner 
that  will  make  the  best  use  of  AC&R  system  facilities. 

„  (2)  Routed  traffic:  If  a  message  is  specifically  routed 
via  Mackay  and  we  have  a  direct  circuit  to  the  country  of 
destination,  we  send  the  message  over  the  direct  circuit 
unless  conditions  on  the  direct  circuit  prevent  such  trans¬ 
mission.  If  Mackay  does  not  have  a  direct  circuit  to  the 
point  or  country  of  destination,  Mackay  will  transfer  the 
message  to  Commercial  or  All  America  if  either  of  those 
companies  has  a  direct  cable  route  to  the  country  of  des¬ 
tination.  If  Mackay  has  no  direct  radio  circuit  and  neither 
Commercial  or  All  America  has  a  direct  cable  circuit,  then 
Mackay  will  handle  the  traffic  over  whatever  route  it  deems 
qualified  to  effect  prompt  and  accurate  transmission  to 
destination. 

If  a  message  is  specifically  routed  via  Commercial  and 
Commercial  has  a  direct  cable  route  to  the  point  or  coun¬ 
try  of  destination,  we  send  the  message  over  Commercial’s 
cable  unless  a  cable  interruption  or  other  unusual  conges¬ 
tion  would  cause  an  unreasonable  delay.  If  Commercial 
has  no  direct  cable  route  but  Mackay  has  a  direct  radio 
route  to  the  country  of  destination,  Commercial  will  trans¬ 
fer  the  message  to  Mackay  if  experience  has  indicated  that 
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this  'will  result  in  a  quicker  handling  of  the  message  than 
by  transferring  it  to  a  foreign  carrier  at  an  intermediate 
[1722]  point.  If  Commercial  has  no  direct  cable  route 
and  Mackay  has  no  direct  circuit  to  the  country  of  destina¬ 
tion,  Commercial  will  handle  the  traffic  over  whatever  route 
it  deems  qualified  to  effect  prompt  and  accurate  transmis¬ 
sion  to  destination.  '  ?  ; 

The  foregoing  practice  of  Commercial  likewise  applies 
to  traffic  routed  via  All  America. 


Mr.  Werner  :  I  would  like  to  ask  one  question  to 
complete  his  answer  with  respect  to  the  practices  of 
AC&R  system  in  regard  to  routing  traffic.  . 

Mr.  Hartman:  Surely.  .  ;  \  > , 

Mr.  Werner:  I  don’t  believe  you  indicated  what 
the  practice  is  where  both  AC&R  and  Mackay  have 
a  circuit  to  a  specific  point  with  respect  to  unrouted 
AC&R  traffic. 


ir  !  » 

v-  ,  V 


.  *  *  „ 


By  Mr.  Hartman: 

_  ■  .  V  •»  t  •  S 

Q.  I  believe  your  statement  is  sufficiently  dear,  Mr. 
Henderson,  with  the  possible  exception  as  to  the  dements 
which  govern  the  distribution  of  traffic  where  neither  cable 
nor  radio  provide  a  direct  routing. J  A.  If  there  is  a  notice¬ 
able  difference  in  service,  the  best  route  for  service  pur¬ 
poses  is  used.  If  the  two  or  more  indirect  routes  avail¬ 
able  are  relatively  equal  from  a  service  standpoint,  I  would 
say  that  there  are  a  number  of  considerations  of  which 
possibly  the  most  basic  are  the  revenue  returned  to  the 
system,  the  possibility  of  obtaining  return  traffic,  and  the 
desire  to  maintain  a  reasonable  balance  of  traffic  between 
our  cable  and  radio  systems  in  order  that  both  may  be  main¬ 
tained  and  kept  in  a  usable  and  useful  condition. 

As  I  indicated  in  cross  examination,  however,  each 
country  presents  a  somewhat  varying  problem,  and  it  is 
difficult  to  generalize  in  such  a  way  as  to  indicate  the 
[1723]  relative  importance  of  these  different  dements 
which  must  be  considered. 
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The  Witness:  I  believe  I  explained  at  some 
length,  Mr.  Werner,  in  connection  with  U.  3L,  previ¬ 
ously.  That  is  one  ease  where  we  both  have  a  direct 
circuit. 

■  •  •  •  •  •  • 

£1724]  By  Mr.  Hartman: 

In  response  to  the  series  of  questions  which  Mr. 
Werner  asked,  as  to  why  Commercial  Cable  did  not  secure 
direct  working  connections  to  many  points  beyond  the 
Azores  as  has  Western  Union  or  as  has  All  America  in 
South  America,  you  have  indicated  earlier  this  morning 
in  your  redirect  examination  that  you  do  not  consider 
many  of  the  circuits  described  as  being  actually  direct 
circuits. 

However,  in  the  event  it  was  feasible  technically  to 
actually  establish  electrically  direct  operation  by  cable  to 
interior  points  in  Europe,  do  you  consider  it  as  a  possi¬ 
bility  in  providing  facilities  comparable  to  those  you  can 
offer  through  direct  radio  operations?  A.  No.  First  of 
all,  in  respect  to  All  America,  it  must  be  remembered  that 
that  company  is  working  through  its  own  physical  facili¬ 
ties,  almost  entirely  and  under  concessions  which  give  it 
considerable  latitude  in  its  operations. 

Consequently,  it  has  a  relatively  favorable  position  to 
provide  direct  cable  connections  and  self  controlled  land¬ 
line  connections  for  its  cables. 

Furthermore,  in  most  instances,  it  is  not  competing 
with  a  foreign  administration  which  has  a  parental 
interest  in  its  own  international  communication  facilities. 

£1725]  Commercial  Cable,  on  the  other  hand,  would 
necessarily  work  through  the  facilities,  both  cable  and 
land-line  of  another  company  or  administration.  It  would 
be  dependent  entirely  on  the  facilities  which  such  other 
company  or  administration  could  and  would  provide. 
It  would  be  subjected  to  interruption  and  interference  and 
censorship  by  such  intervening  company  or  administra- 


Forest  L.  Henderson,  for  Intervenor — Cross. 

tion,  and  furthermore,  by  any  other  country  through 
which  it  passed. 

In  addition,  throughout  Europe,  and  in  almost  every 
country,  the  domestic  telegraph  system  of  the  nation  and 
the  international  radio  facilities  which  it  provides,  are 
directly  related  either  through  ownership  or  exclusive 
concessions.  It  is  difficult  to  imagine  that  those  foreign 
points  would  be  at  all  interested  in  diverting  traffic  from 
their  own  international  systems,  or  in  granting  com¬ 
mercial  cable  privileges  which  would  permit  us  to  compete 
on  relatively  equal  terms  with  their  own  systems  for  traffic 
outbound  from  such  countries. 

There  can  be  little  question  in  the  minds  of  any  of  us 
who  know  the  telegraph  business  that  radio  has  a  far  more 
favorable  position  under  any  conditions  than  has  cable 
with  respect  to  traffic  to  continental  Europe  and  beyond, 
with  the  exception  of  those  few  countries  along  the  coast 
to  which  a  cable  can  operate  directly,  entirely  through  its 
own  facilities. 

Mr.  McPherson  has  already  testified  as  to  the  trials 
and  [1726]  tribulations  of  Commercial  at  various  points, 

'  particularly  Holland  and  Portugal. 

*  -  / 

•  •  •  #  •  # 

[1731]  Q.  Mr.  Henderson,  questions  arose  on  cross 
examination  with  Mr.  Scholz  concerning  the  capacity  of 
the  New  York  Tangier  circuit  from  a  standpoint  of  ade¬ 
quacy  in  the  handling  of  United  States  Holland  traffic.  In 
the  event  operation  through  Tangier  is  authorized,  will 
you  please  state  for  the  record  what  that  capacity  situa¬ 
tion  is?  A.  In  the  first  place,  of  course,  the  New  York- 
India  direct  circuit  through  Tangier  is  an  entirely  separate 
facility.  Likewise,  the  Presscast  transmissions  through 
Tangier  use  separate  facilities. 

The  printer  circuit  between  New  York  and  Tangier 
which  is  used  for  the  traffic  to  and  from  Bussia,  Romania, 
Ethiopia  and  a  few  other  points  has  a  theoretical  capacity 
of  86,400  words  per  day. 
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y  :  ,r.  if  you.  assume  a  30  word  per  minute  actual  capacity, 

•  you  stffl  have  over  43,000  words  possible  per  day  and 
approximately  1,800  words  during  any  one  hour.  Mr. 
Tower  advises  me  that  taking  into  consideration  all  of  the 
traffic  handled  between  [1732]  the  United  States  and 
points  served  through  Tangier,  excluding  India,  the 
average  volume  per  *  day  approximates ”  24,000  words. 
Obviously  the  increase  in  traffic  load  which  may  be  antici¬ 
pated  in  the  event  such. traffic  is  so  handled  would  not  in 
any  way  tax  the  facilities  available  presently  between  the 
United  States  and  Tangier.  *  :  . 

Q.  In  response  to  questions  by  Mr.  Werner  at  pages 
1433  and  1434,  you  corroborated  Mr.  Stockton’s  statements 
as  to  our  ultimate  intent  and  interest  in  getting  direct  radio 
circuits  to  many  other  points  throughout  the  world,  includ¬ 
ing  those  reached  by  RCAC. 

v  Do  you  visualize  that  program  as  one  to  be  accomplished 
-  \  today,  or  are  you  considering  it  as  a  long-range  proposition? 

A.  It  is,  of  course,  a  long-range  program.  We  cannot  hope  to 
i  expand  to  the  degree  indicated  immediately,  and  there  will 
be  changing  circumstances  which  may  affect  our  decision 
to  apply  for  certain  of  these  circuits  in  the  future.  *' 

That  is,  however,  our  ultimate  aim  if  it  can  be  realized. 
In  the  case  of  the  points  now  at  issue,  we  had  managed  to 
secure  their  agreement  to  operate  with  us.  We  have 
applied  for  other  points  in  the  all  points  case,  and  we  will 
undoubtedly  apply  for  still  further  points  in  the  future. 
-  ..  Of  course,  securing  the  agreement  of  the  foreign  oper¬ 
ating  entities  is  one  of  the  prerequisites  to  opening  new 
direct  circuits. 

-Vk.  <  '  »  *  .  ••  '*  • 

V '  * 

[1733]  Re-cross  examination  by  Mr.  Margraf: 

.  Q.  Why  did  you  select  to  start  out  your  expansion  pro¬ 
gram  tiie  three  points  involved  in  this  hearing— Holland, 
Portugal  and  Surinam,  with  reference  to  the  last  answer 
you  gave?  A.  I  think  I  testified  to  that 
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.  Q.  Is  there  anything  other  than  the  absence  of  an  agree¬ 
ment  with  the  foreign  correspondents  which  hold  yon  hack 
from  other  points?  A.  No.  We  are  going  to  try  to  get  all 
of  the  points  we  can. 

Q.  Yon  have  no  agreement  with  foreign  correspondents 
[1734]  for  any  other  points  at  the  moment?  '  A.  I  can’t 
think  of  any  at  the  moment.  .  .  .  .  >  i.-.r  v  *r\v. 

Q.  Is  the  absence  of  the  agreement  the  only  thing  which 
prevents  pushing  the  applications  for  the  other  points?  A. 
We  are  going  to  push  them  all  we  can.  *  c  +i*  ^ 

Q.  Are  there  any  other  reasons  other  than  the  fact  that  * 
Mackay  does  not  have  agreements  with  the  foreign  corre¬ 
spondents  which  prevent  Mackay ’s  pushing  the  applies-  f 
tioms  for  the  other  points?  A.  Not  that  I  know  of.  r- 

~  *  *  -  *  <f  *  r  M  f  '%-V  *  T  **  •  C  #  *rf*‘*m 

•  •  * 

a  1  m  *s  -S(.’  '  -  4  »  *  4 

[1759]  Q.  Yon  gave  farther  testimony  this  morning, . 
Mr.  Henderson,  about  the  method  of  operation  of  the  circuit 
with  The  Netherlands.  As  I  understood  your  testimony  it 
is  that  the  normal  operation  will  be  on  a  independent  circuit.  ; 
A.  That  is  right  ,  ,  r  V  ;  ■  7,  J 

Q.  Forked  at  some  times.  A.  That  is  right  7’  7 

•  •  •  •  *  •  "• 

.  v  1  ■  •  .. 

[1761]  Q.  As  of  the  time  the  application  was  made 

and  this  statement  was  made  it  was  intended  to  operate  the 
circuit  on  a  forked  basis  and  since  that  time  Mackay  has 
[1762]  changed  its  mind  to  plan  operations  oa  an  inde¬ 
pendent  basis.  A.  Latitude  was  left  in  the  statement  where 
it  says  “In  the  event  that  traffic  loads  should  very  substan-  • 
tially  increase  in  the  future  it  may  be  that  an  independent 
circuit  or  a  regrouping  of  forked  circuits  would  have  to  be 
set  up  for  The  Netherlands.” 

Mr.  Magraf :  Would  you  read  my  question  back? 

See  if  we  can  get  an  answer.  1  ;  ■, 

(Question  read.) 
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Q.  Since  that  time  has  Mackay  changed  its  mind  to  plan 
operations  on  an  independent  basis?  A.  It  must  have 
because  since  that  time  it  has  operated  on  an  independent 
basis. 

Q.  What  does  this  mean:  “changed  its  mind  to  plan 
operations  on  an  independent  basis  for  The  Netherlands”? 
Does  that  mean  that  that  possibility  had  been  discarded? 
A.  Yes. 

.  Q.  Yon  were  not  able  to  testify  very  dearly  abont  this 
when  yon  were  here  before.  It  was  brought  out  on  redirect 
this  morning.  When  did  yon  change  your  mind  on  it? 
When  was  it  clarified  in  yonr  mind?  A.  I  think  my  testi¬ 
mony  gives  that. 

Q.  Would  yon  mind  repeating  it?  A.  I  told  yon  I 
couldn’t  give  the  date  when  Mackay  [1763]  changed  its 
mind  as  to  when  we  were  going  to  operate  on  a  direct  basis. 

Q.  Who  determines  these  questions — yon  or  someone 
else  in  the  company.  A.  I  have  something  to  do  with  it 
1  Q.  When  did  yon  make  up  yonr  mind?  A.  I  can’t  give 
yon  the  exact  date  and  month  and  year. 

Q.  Was  it  sometime  between -  A.  Between  the  time 

this  was  written  and  the  present  time. 

%  * 

•  ••••• 


[1853]  Chauncey  B.  McPhebsok,  a  witness  called  on 
behalf  of  Mackay  and  Badio  and  Telegraph  Company, 
having  been  previously  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows : 

•  •  • .  •  •  • 

,  *  • 

Cross  examination  by  Mr.  Margraf: 

[1857]  Q.  What  was  the  nature  of  yonr  duties  with 
All  America  while  yon  were  Secretary?  A.  Well,  I  dealt 
with  their  relations  in  South  America  primarily,  Central 
America  and  the  West  Indies,  in  addition  to  the  ordinary 
Secretarial  duties. 
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Q.  "Wliat  was  the  nature  of  your  duties  as  Vice  President 
of  All  America  !  A.  Very  much  the  same..  . . 

Q.  In  what  capacity  did  yon  act  when,  in  1842,  yon  were 
abroad  dealing  with  the  Portugal  situation!  A.  Well,  I 
went  to  Europe  at  that  time  in  connection  with  problems 
of  primarily  Commercial  Cable  Company. 

Q.  You  were  not  an  officer  of  Commercial  Cable  Com¬ 
pany?  A.  No. 

Q.  You  were  not  an  employee  of  Commercial  Cable 
Company!  A.  No. 

Q.  While  you  were  abroad  during  1942  you  also  dealt 
with  problems  of  Mackay?  A.  Yes,  sir. 

Q.  You  were  not  at  that  time  an  officer  or  employee  of 
Mackay,  were  you!  A.  No,  but  of  the  holding  company. 

Q.  Now,  can  you  tell  us  a  little  bit  more  about  the  scope 
of  your  duties  as  Vice  President  of  All  America  during  the 
[1858]  period,  say,  of  1940  to  1947!  A.  From  1940  to 
1947! 

Q.  Yes,  in  that  general  period.  A.  Well,  as  I  say,  pri¬ 
marily  in  connection  with  their  relations  with  the  Latin 
American  countries. 

Q.  What  kind  of  relations!  A.  Legal  relations  and 
public  relations  in  connection  with  those  countries.  - 

Q.  'What  I  mean  is  whether  that  involved  also  com¬ 
mercial  relations!  A.  Not  with  the  public,  more  with  the 
governments,  such  things  as  concessions,  franchises,  author¬ 
izations. 

Q.  Do  I  understand  that  you  were  primarily  concerned 
during  that  period  from  1940  to  1947  with  the  relations  of 
All  America  Cable  and  Radio  in  its  Latin  American  activi¬ 
ties!  A.  So  far  as  All  America  is  concerned,  yes. 

Q.  At  the  same  time  did  you  perform  functions  for  other 
companies  in  the  AC&R  system?  A.  Oh,  yes. 

Q.  What  was  the  nature  of  the  functions  which  you  per¬ 
formed?  A.  Very  much  the  same  sort  of  thing,  except  that 
it  extended  the  territory  to  include  Europe  and  other  parts 
of  the  world. 
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v  . 

* 

^  Was  an  allocation  made  of  your  salary  among  the 
various  companies  at  that  timet  [1859]  A.  That  I  would 
'v  not  know*.  I  can  not  tell  yon. 


[1864]  Q.  Do  I  understand  that  Commercial  continued 
,  to  operate  with  Ital-cable  until  the  cables  were  cat  in  19401 
A.  That  is  right 

J  Q.  Do  yon  recall  at  what  time  in  1940  the  operations 
with  Ital-cable  ceased?  A.  No,  I  do  not 

Q.  How  were  the  messages  handled  after  the  cables 
j  were  cat?  A.  The  Ital-cable  messages? 

!  Q.  The  Commercial’s  messages.  A.  Well,  the  Commer¬ 
cial’s  messages  were  then  taken  out  by  the  Eastern. 

Q.  What  was  the  nature  of  the  arrangements  made  with 
Eastern  at  that  time?  A.  Well  now,  this  would  be  in  1940? 

Q.  Yes.  A.  Well,  there  were  no  arrangements  at  that 
time  existing  with  Eastern,  that  I  know  of,  so  that,  in  effect, 
Commercial  did  not  get  any  business  at  all  out  of  Portugal. 

[1865]  Q.  So  then  the  cutting  of  the  Italian  cables  in 
1940  caused  a  very  substantial  diminution  in  the  amount  of 
traffic  that  Commercial  got  from  Portugal?  A.  Oh,  as  I 
recall  it,  it  practically  eliminated  it,  because  I  think  it  was 
at  that  time  that  the  Eastern  had  this  arrangement  with 
the  Western  Union  whereby  they  turned  over  all  of  their 

Portuguese  traffic  to  the  Western  Union  at  the  Azores. 

*•«•***  -  **/**•'  " 

•  "  #  •  •  •  • 


Q.  Do  you  have  Exhibit  166,  Mr.  McPherson?  A.  Yes. 

.  '  -  Q.  Looking  at  the  first  column,  Commercial  Cable  Com- 
i  pany  inbound  to  the  United  States,  your  exhibit  shows  that 
i  in  1939  Commercial  handled  37.7  per  cent  of  the  traffic  in¬ 
bound  to  the  United  States,  and  in  1940  the  percentage 
i  dropped  to  13.8  per  cent  Was  that  the  result  of  the  cutting 
of  the  Italian  cables? 
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[1866]  Q.  I  understand.  You  have  testified  that  the 
cables  were  cut  in  1940  and  after  that  no  arrangements 
were  made  with  any  other  carrier  for  the  sending  of  traffic 
over  Commercial’s  facilities,  and,  farther,  that  the  cutting 
of  the  cables  practically  wiped  out  Commercial’s  traffic. 
I  am  now  asking  you  whether  all  of  that  is  not  confirmed 
by  the  information  in  Exhibit  166,  which  showB  a  very  sub¬ 
stantial  drop  in  the  percentage  of  traffic  handled  by  cable 
in  1940.  I  should  think  so. 


[1868]  Q.  Do  you  know  whether  or  not  there  was  any 
lessening  of  the  soliciting  activities  of  Commercial  after  the 
cutting  of  the  Italian  cables  f  A.  Yes,  there  was. 

•  ••  •  ‘  *•  *  •  -♦  '  ,*  ■  ■ 

*  •  . 

Q.  Would  you  say  that  such  lessening  of  soliciting  activi¬ 
ties  occurred  in  1940?  A.  1940  or  early  1941. 

•  ♦  '  r,  5  >  i  '  _  .  .  »  #  *■ 

•  ,  .  •  •  •  .  .’n.  ,  V> 

"  [1869]  Q.  In  1939,  in  the  last  full  year  that  Italcable 
was  operated,  Commercial  carried  37.7  per  cent  of  the 
inbound  traffic  to  the  United  States,  as  shown  by  AC&B 
Exhibit  166.  ■«  ,  ;v 

In  1941,  which  was  the  last  full  year  of  operations  before 
the  Portugal  decree  as  implemented  by  the  farther  direc¬ 
tives  of  November,  1941,  when  it  became  effective,  Com¬ 
mercial’s  traffic  had  dropped  to  3.7  per  cent,  and  then  there 
was  a  drop  of  a  little  over  2  per  cent,  23  per  eent  in  1942, 
the  year  after  the  decree  became  effective.  Now,  isn’t  it 
true  from  these  figures  that  almost  of  the  drop  in  traffic 
that  Commercial  handled  out  of  Portugal  occurred  prior 
to  the  time  of  the  Portuguese  decree  as  it  became  effective 
and  was  implemented?  A.  Yes,  that  is  true. 


[1871]  Q.  Then  is  it  your  conclusion  that  the  reason 
Commercial  is  not  able  to  get  more  traffic  inbound  from 
Portugal  is  that  Commercial  does  not  send  enough  out- 


Chcmncey  R.  McPherson,  for  Intervenor — Cross. 

bound  traffic  to  Portugal?  A.  Well,  if  yon  are  speaking  of 
cable  traffic,  that  is  true. 

■  •  Q.  So  the  deficiencies  'which  Commercial  suffers  for 
inbound  traffic  stems  from  causes  related  to  the  handling 
of  outbound  traffic  to  Portugal,  is  that  right?  A.  If  yon 

are  speaking  purely  of  cable  traffic,  that  is  true. 

J  .  1  »■ 

*  3  •  -  ‘  7  •  •'  •  '  • 

Q.  Let  me  put  it  this  way.  The  implication  I  get  from 
reading  the  first  paragraph  of  Exhibit  107  is  that  Com¬ 
mercial’s  [1872]  operations  in  Portugal  were  carried  out 
through  relations  with  Eastern  Telegraph  Company  from 
the  time  they  commenced  operations  in  Portugal  in  1901 
until  they  ceased  operations  in  around  1940  or  194L  A. 
Well,  except  for  that  short  period  when  we  were  operating 
in  conjunction  with  Ital-cable. 

Q.  That  was  a  period  of  around  ten  years,  was  it  not? 
A.  Yes,  that  is  true. 

Q.  It  seems  to  me  that  something  essential  was  omitted 
from  the  letter  to  the  Secretary  of  State,  which  is  Exhibit 
107,  in  that  the  operations  of  Ital-cable  were  not  mentioned, 
and  since  the  cutting  of  the  Italian  cables  was  a  very  sub¬ 
stantial  part,  if  not  the  real  cause  of  Commercial’s  plight 
in  Portugal,  that  there  was  a  substantial  omission.  Can 
you  explain  why  no  mention  was  made  in  this  letter  to  the 
Secretary  of  State  of  Commercial’s  operations  with  Ital- 
cable?  A.  No,  I  can  not 

'  [1875]  Q.  Is  it  true,  isn’t  it,  Mr.  McPherson,  that  the 
Portuguese  have  always  contended  that  there  was  no  dis¬ 
crimination  against  Commercial  resulting  from  the  Portu¬ 
guese  decree?  A.  Well,  the  use  of  the  word  “discrimina¬ 
tion”  is  difficult  to  interpret  They  did  admit,  of  course, 
to  putting  Commercial  out  of  Portugal,  but  they  never 
admitted  there  was  any  discrimination,  because  Commer¬ 
cial  did  not  land  a  cable  in  continental  Portugal,  and  their 
decree  was  aimed  at  giving  canvassing  rights  only  to  those 
communication  companies  that  had  landings  actually  in 
continental  Portugal. 
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'•■  Q.  Bid  they  not  likewise  take  the  position  that  Com¬ 
mercial  could  have  had  the  same  rights  in  Portugal  as 
Western  Union  had?  A.  As  Western  Union! 

Q.  The  same  opportunities.  '  A.  Yes,  I  think  there  was 
no  discrimination  between  the  two  hmeritym  carriers. 

•  •  •  •  ••.■’■  T»  • 

'  [1881]  Q.  You  and  I  could  argue  as  to  whether  a 
medium  carrying  one-fifth  of  the  business  is  an  effective 
competitor,  but  that  is  not  the  point  here.  You  have  said 
in  your  testimony  that  it  is  necessary  for  Commercial  Cable 
Company  to  have  a  radio  circuit  in  order  to  be  an  effective 
competitor.  My  question  is  why  can  not  Commercial  be 
just  as  effective  a  competitor  as  Western  Union,  which 
does  not  have  a  radio  circuit?  A.  Well,  I  agree  with  you 
when  you  say  that  they  could  be  just  as  effective  a  com¬ 
petitor  as  Western  Union,  but  I  do  not  consider  that  effec¬ 
tive  competition,  22  per  cent. 

<*■  -  .  *  *  ■*  -  ■  *  * 

«  -  •  •  •  •  •  * 

f  '  .  .  4*  .  .  .  -^4  *  . 

[1884]  Q.  As  the  result  of  the  Commission  action,  all 
carriers,  not  merely  BCA,  but  all  carriers,  were  required 
to  send  certain  waiver  provisions  to  foreign  correspondents, 
were  they  not?  A.  Yes. 

Q.  Bid  Mackay  send  any  such  waivers  out?  A.  Yes, 
we  did. 

►  ••  „  **  •••*•»<«<-,  *  ►* 

Q.  We  discussed  this  before  and  Mr.  Kennedy  supplied 

the  [1885]  names  of  the  countries,  but  I  want  to  get  your 
testimony  on  the  subject  Can  you  tell  me  to  whom  Mackay 
sent  waivers?  A.  Yes.  To  Compana,  Brazil. 

Q.  I  am  asking  first  about  Mackay  waivers.  A.  These 
are  waivers  sent  by  Mackay. 

Q.  What  is  the  abbreviation  of  that  company?  A.  CRIB. 

*  *-►**»  *  *  -  ' 1  1  •  ‘  •  ‘  ^ 

Mr.  Gibbons:  That  is  Brazil. 


By  Mr.  Margraf : 

;  Q.  That  is  Brazil?  A.  Yes.  To  CIDRA. 

Q.  Where  is  that?  A.  That  is  the  Argentine.  . 
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Q.  Is  that  a  subsidiary  of  IT&T?  A.  These  first  four 
that  I  mentioned  are  subsidiaries. 

Q.  Subsidiaries  of  what  company?  [1886]  A.  Well, 

.  CRIB  and  CIDRA,  the  first  two  mentioned,  are  subsidiaries 
of  International  Telephone  .&  Telegraph.  The  next  one  is 
to  SARA. 

Q.  That  is  also  the  Argentine?  A.  In  the  Argentine, 

'  and  is  a  subsidiary  of  American  Cable  &  Radio  Corpora¬ 
tion.  And  to  CIRSA.  That  is  in  Chile,  and  is  a  subsidiary 
of  the  International  Telephone  &  Telegraph  Company, 
i  Then  in  addition  to  those  companies,  to  the  Government 
of  Haiti,  and  to  the  Government  of  Salvador,  to  Vatican 
1  City,  to  the  PTT  of  Algiers,  to  Radio  Austria,  to  PTT  of 
Bulgaria,  to  the  PTT  of  Denmark,  and  to  the  PTT  of 
Hungary. 

•  •  •  •’  •  •  * 

.  [1907]  Q.  What  control  does  Portuguese  Marconi  have 
over  the  outbound  traffic,  that  is  outbound  from  Portugal, 
telegraph  traffic  I  am  talking  about  with  Cable  and  Radio? 

'  A.  Well,  I  should  explain  first  the  Portuguese  Marconi, 
although  it  is  a  British-owned  company,  is  a  Portuguese 
i  government  controlled  company.  The  managing  director 
i  must  be  approved  by  the  Portuguese  Government,  and  a 
-  certain  number  of  directors  are  appointed  by  the  Portu¬ 
guese  Government,  but  the  actual  activities  of  the  company, 
I  think  I  am  safe  in  saying,  are  100  percent  controlled  by 
the  Government  Back  in  1940  [1908]  and  1941  the  trend 
of  the  government  was  to  center  the  control  of  all  the 
international  traffic  in  Portuguese  Marconi,  whether  it  was 
radio  or  cable,  and  then  they  passed  that  decree  which 
limited  the  routings  and  canvassing,  and  they  had  in  actual 
*  practice  for  a  few  months  given  Portuguese  Marconi  com¬ 
plete  control  of  all  the  traffic  in  Portugal  destined  to 
interior  points. 

Q.  Now  let  me  interrupt  you.  At  that  time  were  there 
i  any  limitations  placed  upon  Portuguese  Marconi’s  ability’ 
to  divide  traffic  between  Cable  and  Radio,  or  was  it  within 
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A  <f  ,  ' 

l  *  ' 

Portuguese  Marconi’s  complete  discretion!  A.  -Well,  for 
that  very  brief  period  I  think  there  was  no  restriction, 
for  a  period  of  some  few  months.  Then  after  that,  as  I 
understand  it.  Eastern  was  able  to  reinstate,  to  a  certain 
degree,  its  former  position  and  were  able  to  receive  traffic 
directly  from  the  public.  Then  I  believe  that  was  further 
modified,  and  I  think  now  that  traffic  may  be  filed  directly 
in  the  Lisbon  office  of  Eastern  by  the  public,  but  all  other 
traffic  is  filed  either  with  the  Post  Office  or  with  Badio 
Marconi. 

Q.  Now  traffic  filed  with  Badio  Marconi,  which  is  un¬ 
rooted,  is  within  the  complete  control  of  Portuguese  Mar¬ 
coni!  A.  That  is  true. 

Q.  It  can  send  it  by  cable  or  radio  as  it  sees  fit!  A.  Yes. 

£1909]  Q*  As  a  matter  of  practice,  does  it  ever  send 
any  by  cable!  A.  Well,  it  did  for  a  time.  I  do  not  know 
what  it  is  doing  now.  It  did  give  cable  some  unrouted 
traffic. 

Q.  Pursuant  to  what  kind  of  arrangement  with  the 
cable  company!  Bid  it  have  any  agreement  with  the  foreign 
cable  companies!  A.  It  had  no  agreement  with  them.  It 
did  it,  as  I  say,  out  of  the  kindness  of  its  heart  - . 

Q.  What  happens  to  the  traffic  which  is  filed  with  the 
Post  Office  Department!  A.  Well,  unless  it  is  specifically 
routed  by  the  sender  via  Eastern,  or  some  other  recognized 
routing  that  they  may  have  now,  it  goes  to  Badio  Marconi. 

Q.  So  Badio  Marconi  then  has  control  over  that  traffic! 
A.  Yes.  :  • 

Q.  Sole  control  over  that  traffic!  A.  Yes. 

Q.  Now  let  us  get  back  again  to  your  agreement  with 
Portuguese  Marconi.  The  agreement  with  Marconi  is  that 
they  transmit  over  Mackay  an  amount  of  traffic  which  is 
proportional— let  me  go  back  a  little  bit— an  amount  of 
traffic  under  the  control  of  Portuguese  Marconi  which  is 
proportional  to  the  traffic,  the  radio  traffic  that  Mackay 
sends  to  Portugal!  A.  That  is  right 
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[1910]  Q.  And  this  proportion  of  traffic  from  Portugal 
is  based  upon  the  total  traffic  within  the  control  of  Por¬ 
tuguese  Marconi?  A.  Radio  traffic? 

Q.  Well,  total  traffic.  A.  Well,  they  distinguish  between 
radio  and  cable  traffic,  because  we  understand  now  in  Por¬ 
tugal  you  can  mark  it  via  cable  and  that  that  cable  routing 
will  be  recognized. 

Q.  So  that,  in  effect,  is  not  traffic  under  the  control  of 
Portuguese  Marconi,  it  is  the  traffic  which  Marconi  must 
send  by  cable?  A.  I  do  not  know  how  much  the  “must”  is, 
but  they  do  recognize  it. 

•  •  •  •  •  •  •  • 

[1917]  Q.  Let  us  turn  now  to  the  arrangement  with 
The  Netherlands.  What  precisely  is  the  arrangement  be¬ 
tween  Mackay  and  The  Netherlands  Administration  for 
proportional  division  of  traffic  inbound  to  the  United 
States?  A.  On  the  same  basis. 

•  •  •  •  •  • 

Q.  There  were  several  letters,  as  I  see  it  Exhibit  128 
is  a  letter  from  Mr.  Henderson  to  Mr.  Nehr  proposing  a 
certain  arrangement,  and  Exhibit  129  is  a  reply  advising 
that  The  Netherlands  Administration  is  in  principle  willing 
to  establish  a  radio  circuit,  and  then  a  letter  dated  Janu¬ 
ary  22,  1947,  which  is  Exhibit  130,  from  Mr.  Henderson 
again  to  Mr.  Nehr,  setting  out  a  certain  arrangement  ,  Is 
the  arrangement  that  The  Netherlands  Administration  will 
return  by  way  of  Mackay  a  volume  of  traffic,  a  volume  of  the 
total  radio  traffic  which  is  proportional  to  the  amount  of 
radio  traffic  which  [1918]  Mackay  sends  to  Holland?  A. 
Yes. 

Q.  That  is  the  arrangement?  A.  Yes. 

Q.  Exhibit  130  contains  the  statement,  “Mackay  will 
transmit  all  its  traffic  destined  to  Holland  and  all  traffic 
of  the  Commercial  Cable  Company  destined  to  points  in 
Holland  excluding  Rotterdam  not  otherwise  routed,  and 
guarantee  that  the  volume  of  traffic  transmitted  over  any 
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twelve  months’  period  shall  not  be  less  than  50  percent  of 
Hie  total  volume  of  traffic  within  control  of  Mackay  and 
Commercial  Cable  destined  to  Holland  including  Rotter¬ 
dam.”  '  ‘ 

Now  let  ns  assume  that  the  traffic  which  is  available 
under  this  arrangement  does  not  amount  to  50  percent  of  the 
total  volume  of  traffic  sent  by  Mackay  and  Commercial, 
where  would  the  deficiency  come  from?  Would  it  come  from 
the  Rotterdam  traffic?  A.  Yes,  it  would  have  to. 

Q.  Or  it  might  possibly  come  from  traffic  which  is 
specifically  routed  over  Commercial  Cable  to  a  point  other 
than  Rotterdam,  is  that  right?  A.  Well,  we  have  to  make 
up  the  guarantee  of  50  percent  one  way  or  the  other.  We 
might  even  pay  for  it,  I  don’t  know. 

Q.  Has  this  provision  which  I  have  read  been  agreed  to 
by  the  Holland  Administration?  [1919]  A.  Well,  I  am 
not  sure  that  they  specifically  agreed  to  it 

Q.  My  question  is  whether  that  is  the  contractual  , 
arrangement  A.  That  is  the  arrangement  as  we  under¬ 
stand  it,  yes.  - '  .  ~  ~  . 

Q.  That  would  indicate  that  the  -  The  Netherlands 
Administration  has  agreed  to  it,  would  it  not?  A.  I  am 
not  sure  that  1  have  a  cable  or  a  letter  to  that  effect  / 

Q.  But  that  is  your  understanding  as  to  the  contractual 
arrangement  with  The  Netherlands  Administration?  A. 
Definitely. 

Q.  Does  that  mean  that  the  A.  C.  &  R.  Company’s 
ability  to  send  traffic  to  Holland  wifi  depend  to  a  large 
extent  upon  the  traffic  which  the  A.  C.  &  R.  Company  might 
otherwise  send  by  Commercial  Cable  Company?  A.  Well, 
I  would  not  necessarily  think  so.  ..  * 

Q.  Does  not  this  provision  mean,  as  it  is  stated  in  the 
provision,  that  Mackay  wifi  divert  certain  Commercial  traf¬ 
fic?  A.  That  is  right 

Q.  Or,  rather,  that  Commercial  wifi  divert  the  traffic 
to  Mackay,  and  that  if  there  isn’t  enough  of  their  traffic 
to  make  up  the  total  of  50  percent  which  is  referred  to  in 
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Exhibit  130,  then  additional  Commercial  Cable  Company 
traffic  would  [1920]  have  to  be  diverted  to  MackayT  A. 
That  is  true. 

Q.  The  total  diversion  to  Mackay,  pins  the  traffic  which 
Mackay  itself  might  get,  would  make  np  the  total  volume 
of  radio  traffic  which  Mackay  sends  to  Holland?  A.  Yes. 

Q.  And  it  is  on  the  basis  of  that  volnme  of  traffic  that 
Mackay  obtains  a  proportional  return  of  the  traffic  from 
Holland?  A.  That  is  true. 

Q.  So  the  amount  of  return  traffic  that  Mackay  gets 
-  from  Holland  is  derived,  to  a  large  extent,  perhaps  from 
i  the  amount  of  cable  traffic  which  is  diverted  from  Com¬ 
mercial  to  Mackay?  A.  To  some  extent,  yes. 

Q.  Isn’t  this  an  instance  of  where  Mackay  secures  a 
more  favorable  proportion  of  return  traffic,  inbound  traffic, 
because  of  the  fact  that  there  is  a  tie-up  between  Mackay 
and  Commercial  Cable  Company  through  their  being  owned 
by  the  same  parent  company?  A.  Undoubtedly- 

Q.  Under  those  circumstances  doesn’t  it  make  it  rather 
difficult  for  a  solely  radio  carrier  to  compete  on  an  equal 
'  basis  with  another  system  handling  traffic  to  a  given 
country?  A.  You  mean  for  a  carrier  that  has  only  one 
means  of  [1921]  transmission  to  compete  against  one  that 
has  two? 

Q.  That  is  right  A.  I  think  so,  definitely,  r 

Q.  Is  not  this  an  excellent  example  of  the  quite  sub¬ 
stantial  competitive  advantage  which  might  accrue  to  a 
system  which  has  a  combination  radio  and  cable?  A.  Yes, 
I  think  so. 

•  •  •  •  •  •  * 

Mr.  Werner:  I  want  to  ask  one  question  in  con¬ 
nection  with  that  letter.  Why  was  the  guarantee  of 
60  percent  made,  do  you  know,  Mr.  McPherson? 

The  Witness :  Yes,  because  the  Dutch  asked  for  it, 
and  when  we  canvassed  the  business  we  figured  we 
could  do  it  very  safely. 
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By  Mr.  Margraf: 

•  •  •  •  .  ‘  • 

-*  r 

[1922]  A.  Whether  we  would  get  a  better  proportion,  per 
word,  by  radio  than  cable? 

Q.  Whether  The  Netherlands  Administration  gets  a 
financial  advantage.  A.  Oh,  The  Netherlands  Administra¬ 
tion? 

Q.  Yes.  A.  By  taking  over  onr  cable  traffic? 

Q.  By  diversion  of  traffic  from  cable  to  radio.  A.  I  do 
not  qnite  understand.  Yon  mean  by  onr  forwarding  by 
radio  rather  than  by  cable? 

Q.  If  traffic  is  sent  via  Mackay  instead  of  via  Commer¬ 
cial,  that  is  if  it  is  diverted  from  Commercial  to  Mackay. 
A.  From  the  United  States? 

Q.  From  the  United  States.  Will  The  Netherlands  Ad¬ 
ministration  retain  a  larger  percentage,  or  will  it  retain 
more  money  than  if  the  message  is  sent  by  cable?  A.  Yes. 

Q.  Is  the  same  thing  true  of  traffic  from  The  Nether¬ 
lands  to  the  United  States?  A.  That  I  am  not  sure  of . 

Q.  Did  that  enter  into  the  discussion?  Was  that  sub¬ 
ject  mentioned  in  the  discussions  with  The  Netherlands 
Administration  for  the  circuit?  A.  Not  so  far  as  I  know. 

[1923]  Q.  Did  yon  participate  in  the  discussions  which 
culminated  in  Mr.  Henderson’s  letter  of  January  20,  which 
is  Exhibit  130?  A.  I  did  in  a  great  many  of  them. 

Q.  Yon  say  yon  did?  A.  Yes. 

Q.  Did  The  Netherlands  Administration  consider  this 
guarantee  of  50  percent  of  total  volume  of  Mackay-Commer- 
cial  traffic  as  an  important  point?  A.  Yes,  it  did. 

Q.  Were  the  discussions  had  with  respect  to  that  50 
percent  guarantee?  A.  Yes. 

Q.  What  was  the  nature  of  the  discussions?  A.  Well, 
there  were  discussions  with  respect  to  that  between  our 
representative,  Mr.  Spangenberg,  I  believe,  and  The  Nether¬ 
lands  Administration. 


I 


Chouncey  B  McPherson,  for  Intervenor — Cross. 
|1925]  By  Mr.  Gibbons: 

Q.  Mr.  McPherson,  in  connection  with  Exhibit  128,  of 
which  mimeographed  copies  were  made  and  produced  in 
this  hearing,  will  you  compare  that  with  the  copy  of  the 
original  as  it  appears  in  the  company’s  hies  here  and  make 
such  corrections  as  may  be  necessary  with  respect  to  para¬ 
graph  4?  Suppose  you  read  the  paragraph  from  the  carbon 
copy  of  the  letter  as  it  appears  in  the  hies.  A.  There  has 
been  an  omission  of  practically  two  lines  in  this  mimeo¬ 
graphed  copy  of  the  letter.  *  The  paragraph  should  read: 

“Mackay  will  guarantee  that  the  volume  of  traffic 
transmitted  by  it  over  the  circuit  for  any  twelve 
1  months’  period  shall  never  be  less  than  50  percent 
of  the  total  volume  of  traffic  within  the  control  of 
Commercial  and  Mackay,  and  destined  to  all  points 
in  Holland  including  Rotterdam.  Approximately  70 
percent  of  the  total  eastbound  traffic  destined  to 
Holland  handled  by  both  these  companies  during  the 
month  of  August  last,  was  destined  to  points  in 
Holland  outside  of  Rotterdam.” 

Mr.  Gibbons:  Mr.  Commissioner,  may  we  consider 
Exhibit  128  modified  and  changed  accordingly,  as  has 
just  been  indicated  by  Mr.  McPherson? 

Commissioner  Jones:  Without  objection.  Exhibit 
128  is  [1926]  corrected  as  indicated  by  the  testi¬ 
mony  of  Mr.  McPherson,  reading  from  lie  company 
records. 

•  •  •  •  • 

[1927]  By  Mr.  Margraf : 

Q.  I  would  like  to  refer  again,  Mr.  McPherson  to  Exhibit 
130  and  the  guarantee  of  volume  of  traffic — the  50  per  cent 
guarantee  in  Exhibit  130. 

In  that  general  connection  does  Commercial  guarantee 
any  particular  volume  of  business  in  its  cable  contracts 
with  The  Netherlands  Administration?  A.  No,  it  doesn’t 
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in  Holland  outside  of  Botterdam.  What  would  you  say  is 
the  normal  amount  of  traffic  handled  by  Commercial  which 
goes  to  points  outside  Botterdam?  Is  the  70  percent  figure 
a  fairly  normal  figure?  A.  It  would  be  purely  a  guess  on 
my  part  but  I  would  think  not.  . 

Q.  Would  you  think  less  or  more  than  that?  A.  I  would 
think  less  beyond  Botterdam. 

Q.  Would  you  say  that  more  than  half  the  traffic  goes 
beyond  Botterdam?  A.  No.  I  would  think  ordinarily  less 
than  half  goes  beyond. 

Q.  The  only  figure  we  have  is  this  70  percent  figure? 
A.  That  is  right. 

Q.  That  is  the  only  one  that  you  are  able  to  cite?  A. 
That  is  true. 

,,  •  .  •  • .  •  • 

•  v*  * . « •  —  *,*  ..  *  *  *  *  -  *  '  ». 

;  •  Q.  If  the  figure  is  something  more  .than  50  per  cent, 
assuming  that  it  is  that — and  I  don’t  know  what  the 
figure  [1930]  actually  is — and  if  all  of  that  traffic  is  to 
be  diverted  from  Commercial  to  Mackay,  isn’t  it  likely 
that  Commercial  won’t  have  enough  traffic  to  reach  the 
5,000  pound  guarantee  in  the  contract  with  The  Nether¬ 
lands  Administration?  A.  It  might  be  if  it  were  all  diverted, 
yes.  •  *  • 

Q.  And  then  that  has  to  be  made  up  — that  5,000  pound 
guarantee — out  of  the  revenues  of  Commercial,  is  that 
right?  A.  It  would  have  to  be,  yes,  sir. 

Q.  So  that  diversion  of  traffic  from  Commercial  to 
Mackay  conceivably  then,  under  the  kind  of  assumption 
which  I  made  in  my  last  question  to  you,  could  result  in 
requiring  Commercial  to  make  certain  other  expenditures 
to  make  up  this  5,000  pound  guarantee  which  it  doesn’t 
now  have?  A.  That  is  possible. 

.  ;  Q.  Ton  say  it  is  possible?  A.  It  is  possible. 

•  Q.  Again,  with  respect  to  this  guarantee  of  50  per  cent 
of  traffic,  suppose  the  United  States  Government  wanted 
to  send  a  message  over  Commercial  Cable  Company  to  The 
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Hague,  for  instance,  and  for  its  own  good  reasons,  wanted 
that  message  to  go  by  cable,  and  placed  it  with  Commercial 
Cable  Company,  wanting  it  to  go  via  Commercial  Cable 
Company  by  cable.  ‘  ..  -  « *\  * 

Now,  is  there  any  assurance  that  the  United  States 
government  has  that  that  message  will  go  by  cable?  [1931] 
A.  Yes,  if  we  made  a  special  arrangement  for  any  particular 
traffic  to  go  by  cable  1  am  sure  the  Dutch  would  agree  to 
that  You  mean  after  this  agreement  was  in  force t  “ Wv ^ 
Q.  With  your  arrangements  that  are  now  in  effect 
whereby  you  guarantee  a  certain  amount  of  traffic  to  go 
by —  A.  I  am  confident  that  it  would. 

Q.  How  can  you  be  sure  that  it  wouldn’t  be  necessary 
under  your  agreement  with  the  Dutch  to  divert  this  govern¬ 
ment  message  from  cable  to  radio,  in  order  for  you  to  ful¬ 
fill  your  commitment  with  the  Dutch!  A.  If  we  were 
reduced  to  that  extent  I  am  quite  sure  we  would  pay  the 
difference  to  the  Dutch.  .. 

Q.  Of  course  we  are  not  concerned  about  a  single  gov¬ 
ernment  message  that  would  create  a  problem,  but  if  there 
were  large  numbers  of  government  messages  it  may  well 
work  out  that  those  messages  would  have  to  be  diverted 
if  this  provision  were  to  be  lived  up  to.  A.  No.  I  say  if 
the  government  or  any  other  customer  asked  particularly 
to  have  his  messages  routed  by  cable  we  would  undertake 
to  see  that  they  were  routed  by  cable.  .*v  "• 

Q.  Suppose  there  is  no  special  arrangement  with  the 
government  but  the  government  simply  routes  it  via  Com¬ 
mercial  Cable  without  saying  anything  more  about  itt"  A. 
Without  requesting  a  cable  route? 

Q.  I  would  assume  that  a  routing  via  Commercial  Cable 
[1932]  would  be  a  request  for  a  cable  routing;  but  bo  it 
the  government  or  any  other  customer,  as  I  understand  it, 
the  specific  commercial  routing  would  be  disregarded  in 
order  to  make  up  the  50  per  cent  guarantee,  if  there  were 
no  other  way  to  make  up  that  deficiency  f  A.  In  accordance 
with  our  regular  routing  policy  that  has  been  described  at 
great  length,  that  is  true. 
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*  r  t  ^ 

-  Q.  That  is  to  say,  there  might  be  disregard  for  the 
specific  rooting  to  make  op  for  this  50  per  cent  guarantee, 
any  deficiencyin  that,  just  as  there  might  be  a  disregard 
for  a  specific  rooting  for  any  other  reasons  pursuant  to  the 
policy  which  Mr.  Henderson  described?  A.  I  am  not  so 
sore  about  that.  Yoo  mean  as  an  exception  to  our  general 
policy?  "  ‘  ‘  * -’Y  . 


Q.  Now  As  I  understood  your  general  policy,  it  is  that 
there  may  be  a  disregard  for  rooting  by  way  of  a  specific 
AC&R  company  under  certain  circumstances,  where  AC&R 
feels  that  there  may  be  improvement  in  service  or  other¬ 
wise  it  may  be  desirable  to  send  a  message  over  a  com- 
>  pony’s  facilities  which  is  not  the  one  indicated  on  the 


I  understand  that  there  may  be  that  disregard  for  rout¬ 
ing  as  outlined  by  Mr.  Henderson’s  policy. 

'-  v*  Now,  do  I  understand  also  that  another  reason  for  the 
disregard  of  a  specific  routing  might  be  to  comply  with  the 
guarantee  provision  in  Exhibit  128?  [1233]  A.  No.  I 

don’t  interpret  it  that  way.  If  the  customer  specifically 
routed  via  Commercial  to  Rotterdam,  I  don’t  believe  that 
we  would  disregard  that  routing  in  order  to  make  up  this 
balance.  Vv  '  ■  -  ' '  Jt~  ' 


1;  Q.  You  will  have  to  make  up  the  balance  from  some 
plaee?  A.  Yes.  ■  1 

Q.  You  have  guaranteed  with  the  Dutch  that  the  volume 
of  traffic  handled  outbound  by  Mackay  will  be  5(1  per  cent 
of  the  total  volume  of  traffic  to  The  Netherlands  handled 


by  Mackay  and  Commercial?  A.  That  is  right  1 

Q.  And  if  the  traffic  which  goes  outside  Rotterdam, 
unrouted  traffic  of  Commercial  Cable  Company;  isn’t  suffi¬ 
cient  to  malrA  up  this  amount,  then,  as  I  understand  this 
provision,  that  deficiency  will  1m  made  up  from  traffic  going 
by  way  of  Commercial  to  Rotterdam  or  Commercial  traffic 
which  is  specifically  routed  via  Commercial  but  going  to 
some  part  other  than  Rotterdam?  A.  If  it  ever  came  to 
that  extent,  I  don’t  believe  that  we  would  disregard  the 
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customer’s  routing.  I  think  we  would  hare  to  make  good 
on  the  guarantee,  not  with  live  traffic,  hut  financially.  ’ » 

Q.  Under  the  arrangement  with:  The  Netherlands 
Administration,  Mackay  has  agreed  to  send  nil  Commercial 
traffic  over  Mackay —  [1934}  A.  To  points  outside. 

Q.  (continuing) — to  points  outside  Rotterdam!  A.  That 
is  right  y 

Q.  So  in  the  normal  course  of  operations  for  government 
messages  sent  to  The  Hague  those  would  be  sent  not  over 
Commercial  but  over  Mackay?  A.  That  is  true  without  a 
specific  request  by  the  government  for  treatment  otherwise. 

Q.  Suppose  there  were  no  more  of  a  request  than  an 
indication  on  the  blank  “Via  Commercial”,  what  would  be 
done?  Would  it  be  sent  pursuant  to  this  agreement  over 
Mackay?  A.  It  would  be  sent  over  Mackay.  That  is  my 
understanding.  •  ,.r 

•  •  • 

[1938]  Q.  Looking  at  Exhibit  165,  the  first  column  Com¬ 
mercial  Cable  Company,  inbound  to  the  United  States,  fig-< 
ures  for  the  traffic  inbound. 

For  1946,  which  was  the  first  full  year  of  operation  after 
The  Netherlands  was  liberated.  Commercial  Cable  Com¬ 
pany  handled  11.1  per  cent  of  the  total  industry  traffic  from 
Holland.  For  the  first  six  months  of  1947,  the.  percentage 
increased  to  17.2  per  cent  ^ '  . 

Isn’t  that  about  at  the  pre-war  levels  for  the  traffic 
from  Holland?  A.  Yes,  it  is.  V 

Q.  On  a  percentage  basis?  A.  Yes.  ” 

Q.  Don’t  these  figures  indicate  that  despite  the  approach 
which  you  say  is  being  used  by  the  Dutch  in  obtaining  traffic 
— that  is,  the  appeal  to  the  national  interest — Commercial 
has  been  able  to  get  its  inbound  traffic— the  percentage  of 
traffic  handled  inbound— about  back  to  prewar  levels  and 
£1939]  even  above  prewar  levels?  A.  Well,  yes,  it  does. 

Q.  How  can  you  say  in  the  face  of  that,  that  Commercial 
is  suffering  from  this  nationalistic  policy!  A.  I  can  only 
say  that  the  effort  is  that  much  greater. 
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t  Q.  'What  do  yon  mean  by  that!  A.  That  the  canvassing 
efforts  have  to  be  increased. , 

-y.The  canvassing  efforts  by  whom?  A.  By  Commercial T 
»/  '  Q.  By  Commercial  A.  Yes.  » 

;  Q.  So  that  bysnch  canvassing  efforts,  Commercial  then, 
only  because  of  the  intensification  of  Commercial’s  canvas¬ 
sing  efforts,  is  going  to  be  able  to  overcome  this  appeal  to 
the  national  interest!  A.  Yes.  jy 
..  Q.  That  refers  to  competitive  activities  in  Holland!  A. 
That  is  right.  :  .  >. 

’  ryy.  .r  a.  +  »  ******  ^ 

£1940]  Q.  Now,  Western  Union  is  subject  to  the  same 
difficulties  as  Commercial  in  obtaining  traffic  in  the  face  of 
the  Commercial  practices  of  the  Dutch!  A.  Exactly. 
v  Q.  Despite  all  of  that,  both  Commercial  and  Western 
Union  are  getting  their  proportion  of  traffic  about  back  to 
pre-war  levels!  A.  That  is  true. 

■*.  '■  •  'J  #  *■..■*  •  "  •  •  • ' 

.  "  .  ■ 

£1950]  Q.  You  testified  in  your  direct  testimony,  Mr. 
McPherson,  about  commercial  activities  of  Commercial 
Cable  Company  in  Holland.  Is  it  correct  that  Commercial 
Cable  Company  does  maintain  public  offices  in  Rotterdam! 
A.  An  office  in  Rotterdam. 

*  Q.  A  single  office!  A.  Yes. 

.  Q.  Does  it  maintain  an  office  in  any  other  city!  A.  No. 
Q.  How  many  solicitors  are  employed  now!  A  I 
couldn’t  say.  .  .  .. 

.  £1951]  Q.  Are  there  a  number  of  them!  A.  There 
are  more  than  one,  but  bow  many,  whether  it  is  three  or 
five  or  seven  or  eight  I  wouldn’t  know.  Not  very  many, 
I  can  assure  you  of  that 

Q.  Are  tie-line  facilities  maintained!  A.  We  have  12 
private  telephone  lines  to  customers  in  Rotterdam,  and  one 
telex  line  to  one  customer  in  The  Hague. 

V  Q.  Is  there  pick  up  and  delivery  service!  A.  In  Rot¬ 
terdam! 
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'•  Q.  In  Rotterdam.  A.  Yes.  1  ^  /  rn  rr„z 

Q.  In  Rotterdam  only  t  A.  Yes.  '  -Vr  'sx 

Q;  Gall  boxes?  :A.vNo  call  boxes.  :  ".L  '  r,c;;  V. 

Q.  Are  there  any  solicitors  ontside  Rotterdam  ?  A.  No. 
Bnt  we  send  solicitors  outside  of  Rotterdam  occasionally. 

Q.  So  the  soliciting  activities  go  beyond  Rotterdam? 
A.  Yes,  sir.  Jv:  *  "  a*  j  [  -V- 

Q.  Are  there  any  commercial  activities  such  as  advertis¬ 
ing  for  traffic  ontside  of  Rotterdam?  A.  I  think  not  * 
i  £1952]  Q.  Would  you  describe  the  activities  of  the 
solicitors  as  fairly  vigorous  in  attempts  to  solicit  traffic? 
A.  Yes,  I  think  as  vigorous  as  possible.  ••  J  ;  ~  ; '  r:  /'V 
Q.  Is  that  because  there  is  considerable  competition  in 
Holland  for  the  handling  of  that  traffic?  *  A.  Very  con¬ 
siderable.  f  :  -  '  ' 

Q.  Now,  on  page  322  of  the  record  you  testified  with 
respect  to  refunds  for  telephone  connections  for  customers 
who  have  filed  certain  volumes  of  traffic.  Are  these  refunds 
about  which  you  testified  on  page  322  available  for  cus¬ 
tomers  of  the  cable  companies  as  well  as  for  customers  of 
the  Holland  Radio?  A.  Yes,  they  are.  : 

Q.  And  does  Commercial  Cable  Company  actually  offer 
refunds  to  its  customers?  A.  Yes.  I  think  I  can  tell  you 
from  memory.  -  We  pay  the  rentals  for  these  12  telephone 
lines  that  I  spoke  of,  and  for  this  one  telex,  on  the  basis 
that  we  are  permitted  to  pay  for  the  rental  of  a  local  tele¬ 
phone  in  Rotterdam,  provided  that  a  customer’s  file  with 
us  exceeds  2500  florins  a  year.  .  -  v 

We  are  also  permitted  to  refund  the  telex  rental  if  the 
customer  within  Rotterdam  has  a  file  exceeding  20,000 
florins  a  year,  or  half  of  his  rental  if  it  exceeds  10,000  florins 
per  year.  •  »■.  •  *'* 

[1952]  If  the  client  is  outside  of  Rotterdam  we  can 
make  a  complete  refund  of  his  telex  rental  if  his  files  exceed 
10,000  florins  a  year,  or  50  percent  of  his  rental  if  it  exceeds 
5,000.  So  on  that  basis  we  do  pay  for  this  one  telex 
that  I  speak  of  to  The  Hague.  Then  we  are  permitted  to 
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-  .  V 

refund  the  tolls,  either  telex  or  telephone,  on  any  particular 
message  that  they  telephone  in  or  telex  in.  .  : 

Q.  Regardless  of  the - A.  Regardless  of  the  amoont 

of  files.  *  a/'  >>.  . 

.  Q.  And  regardless  of  whether  the  customer  is  located 
in  Rotterdam  or  elsewhere  ?  A.  That  is  true. 

Q.  So  that  on  each  individnal  message  Commercial  Cable 
Company  is  permitted  to  refund  telephone  tolls.  A.  Or  the 
telex  tolls.  .  '■« 

-  Q.  Or  the  telex  tolL  A.  And  they  distinguish  between 

the  toll  and  the  rental.  . 

•  .  •— *  ■ 

Q.  What  is  the  difference  between  the  toll  and  the 
reentalf  -!  A.  I  mean  the  rental  is  an  annnal  amount  which 
yon  pay  for  the  privilege  of  having  a  telex  connection,  and 
then  in  addition  to  that  yon  pay  a  certain  toll  when  yon 

we  it. •  - . . 

Q.  You  mean  then  the  persons  who  pay  rentals,  pay  in 
addition  to  the  rental  the  toll  for  the  nse  of  the  [1954} 
line?  A.  1  assume  so. 

Q.  Is  that  actually  a  fact?  A.  It  appears  to  be.  - 
Q.  Do  yon  know?  A.  Yes. 

v  Q.  Tins  refund  of  rentals  in  the  circumstances  where 
you  say  it  may  be  done,  and  the  refund  of  telephone  or 
telex  tolls  is  available,  or  may  be  made  by  all  the  tele¬ 
graph  companies,  may  it  not,  cable  and  radio?  A.  As  yon 
see  from  what  I  said,  a  filer,  with  ns,  to  get  a  refund  of 
has  rental  or  telex,  must  have  a  file  of  20,000  florins  per 
year. 

Q.  If  he  is  in  Rotterdam.  A.  In  Rotterdam.  But  to 
get  the  same  privilege  from  Holland  Radio  who  is  not  in 
Rotterdam  his  file  would  only  have  to  amount  to  10,000 
florins  per  year. 

Q.  Isn’t  the  opposite  true  for  the  customer  who  is  in 
Amsterdam?  A.  Exactly  the  same. 

;  Q.  Yon  can  refund  his  telephone  rental  if  he  has  a  file 
of  10,000  or  more  florins?  A.  That  is  right 

Q.  But  the  telegraphic  agency - A.  It  is  half  as  much 

if  it  is  outside  of  your  city. 
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„  [1955]  Q.  So  it  works  both  ways  then,  doesn’t  it?  A. 
Exactly.  r . .  -  .1  r  j  -J. *‘ 

Q.  Yon  testified  that  the  possibility  of  refunds  causes 
some  customers  in  Holland  to  send  traffic  over  carriers 
other  than  Commercial.  A.  Yes. 

Q.  Can  you  identify  a  customer  who  has  been  influenced 
to  send  his  traffic  over  a  company  other  than  Commercial? 
A.  Oh,  no;  I  couldn’t  -  But  it  just  seems  so  obvious  that 
we  can  only  handle  American  traffic,  and  therefore  his  file  of 
American  traffic  has  to  amount  to  the  maximum  or  the 
minimum,  whereas  with  Holland  radio  he  can  file  traffic  to 
all  points  in  the  world.  /  V  .  '  . 

Q.  Do  you  know  of  any  customers  though,  who - A. 

No,  I  don’t  \ 

•  •  •  •  . 

[1977]  Q.  With  respect  to  Exhibit  130,  regarding  the 
guarantee  of  50  per  cent  of  the  traffic,  you  have  indicated 
if  necessary  you  might  make  up  that  50  per  cent  by  taking 
traffic  destined  to  Rotterdam  from  Commercial  Cable  Com¬ 
pany  and  sending  it  over  Mackay’s  circuit  ~ 

Is  that  consistent  with  the  alleged  AC&R  policy  of  send¬ 
ing  the  traffic  over  the  circuit  which  in  the  opinion  of  the 
AC&R  company  gives  the  best  service?  A.  No,  but  my 
recollection  was  that  in  declaring  that  policy,  Mr.  Hender¬ 
son  qualified  that  to  the  extent  that  that  might  be  varied 
because  of  the  necessities  of  contractual  relations  with 
foreign  administrations  and  companies.  .  . 

By  Mr.  Ende: 

w  *•  »  '  ,  '  w  • 

..  -  '  *'■  *  s  * 

•  •  \-+ 

[1987]  Q.  I  say:  weren’t  you  informed  in  1946  by  the 
Post  Office  Department  of  Portugal,  that  the  exclusive 
rights  under  previous  cable  concessions  which  had  been 
enjoyed  by  Radio  Marconi  had  been  abolished  and  the  way 
was  now  open  for  a  direct  cable  concession  to  Portugal? 
A.  So  far  as  I  know  Radio  Marconi  never  had  any  cable 
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rights.  As  far  as  I  can  remember,  the  Portuguese  Marconi 
never  had  any  cable  rights.  It  was  purely  a  radio  company. 

Q.  But  there  had  been  exclusive  cable  rights  previously! 
A.  But  the  British  had  had  exclusive  cable  rights. 

Q.  And  those  cable  rights  had  been  abolished  by  1946! 
A.  And  those  expired,  yes. 

Q.  You  were  further  informed  that  the  way  was  now 
open  for  Commercial  Cable  to  have  a  direct  cable  connec¬ 
tion  to  Portugal!  A.  Yes,  that  is  true. 

•  ••••• 

[1989]  Q.  You  described  your  negotiations  with  the 
Dutch  Administration  in  1945  and  early  1946.  I  believe  you 
stated  at  about  page  306  of  the  record  that  on  June  8, 1946 
the  Dutch  Administration  advised  that  the  terms  suggested 
by  your  company  were  not  acceptable.  Then  you  stated : 

“Subsequently,  on  September  19, 1946,  the  Dutch 
advised  that  if  certain  conditions  were  met  it  would 
agree  to  establish  the  circuit” 

Did  any  negotiations  take  place  between  you  and  the 
Dutch  [1990]  in  the  interim  between  June  and  September 
'which  led  to  that  change  of  position  of  the  Dutch!  A. 
Mr.  Spangenberg  of  our  company  was  in  Europe  I  think 
during  that  period,  and  he  did  have  conversations  with  the 
various  Dutch  officials  from  time  to  time,  as  I  remember  it. 

Q.  Do  you  have  any  knowledge  of  what  the  particular 
'  negotiations  were  that  caused  the  Dutch  to  change  from 
being  unwilling  in  June  to  being  willing  to  consider  it  under 
i  certain  conditions  in  September!  A.  No.  As  a  matter  of 
fact,  I  can’t  think  of  any  change  in  the  conditions  which 
we  offered,  or  which  they  accepted,  during  that  period. 

Q.  Are  you  familiar  with  a  letter  written  by  Mr.  Span¬ 
genberg  dated  June  29, 1946,  to  Mr.  Forest  L.  Henderson, 
with  respect  to  his  negotiations  with  the  Dutch!  Do  you 
have  that  letter  before  you  now!  A.  Yes,  I  have  a  letter 
from  Mr.  Spangenberg,  June  29. 


Chauncey  R.  McPherson,  for  Intervenor — Cross. 

Q.  Would  yon  read  the  letter  into  the  record  please? 
A.  Yes.  This  is  dated  June  29,  1946  addressed  to  Forest 
L.  Henderson  as  Executive  Vice  President,  Mackay  Radio 
and  Telegraph  Company,  New  York. 

“Dear  Forest:  Here  is  a  copy  of  memorandum 
28  June  1946  re  Holland.  Since  the  traffic  justification 
aspect  of  the  proposed  MRT  circuit  has  been  so 
emphasized  [1991]  I  would  think  it  important  that 
the  ‘revenue  to  foreign  administrations’  report 
requested  by  my  memorandum  3036-4  of  June  25 
be  given  special  attention  in  the  case  of  Holland. 
I  think  we  will  have  to  come  up  with  a  good  sub¬ 
stantial  study  showing  the  actual  dollar  advantages 
which  will  take  into  account: 

“  (1)  Estimated  traffic  volume  and  its  value,  less 

“(2)  The  taxes  now  collected  by  Holland,  and 

“(3)  Trans-channel  participation,  which  should 
result  in  the  real  dollar  advantage  to  the  Adminis¬ 
tration.  This  is  the  sort  of  thing  our  friends  will 
have  to  have  in  meeting  opposition  of  their  BCAC- 
WU  minded  colleagues. 

Sincerely,  L.  Spangenberg.” 

•  ••••• 

Q.  Attached  to  that  letter  was  the  memorandum  re¬ 
ferred  to,  and  I  call  your  particular  attention  to  subpara¬ 
graph  4  in  that  memorandum. 

Would  you  read  that  please  and  also  any  other  parts 
that  you  might  care  to  have  in  the  record?  [1992]  A. 
Extract  from  memorandum  for  file  dated  June  28,  1946. 

Q.  Would  you  care  to  read  it  and  see  if  you  want  to  add 
anything  to  subparagraph  4?  A.  Subparagraph  4  states : 

t  , 

“The  argument  was  used  that  the  Dutch  Admin¬ 
istration  got  a  larger  participation  from  the  radio 
traffic,  and  with  MRT-Holland  working  we  could 
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solicit  contra  WIT,  thus  improving  Holland’s  par¬ 
ticipation  in  the  total  business.  At  this  point  and 
for  the  first  time  I  think  Toom  mentioned  some  real 
national  advantages  to  the  MET  circuit  and  pressed 
for  information  as  to  how  increased  traffic  could  be 
secured.” 

[1998]  Q.  While  the  negotiations  with  the  Dutch  were 
continuing,  did  the  AC&R  companies  receive  information 
regarding  the  attempts  of  other  carriers  to  secure  direct 
radio  circuits  with  Hollandf 

I  am  referring  particularly  to  Press  Wireless. 

Did  you  receive  any  information  that  they  were  at  that 
time  also  negotiating  for  circuits  with  the  Dutch t  A.  I  don’t 
remember  any.  * 

Q.  Would  it  refresh  your  recollection  if  I  were  to  call 
your  attention  to  a  letter  dated  April  17, 1946  addressed  to 
Mr.  Forest  L.  Henderson,  Vice  President,  American  Cable 
and  Badio  Corporation,  signed  by  J.  Schoo,  the  last  para¬ 
graph  of  which  reads: 

.  ;  “It  will  furthermore  interest  you  to  know  that 
Press  Wireless  are  trying  hard  to  obtain  permission 
for  direct  circuit  Holland-TL  S.  A.” 

A.  That  didn’t  come  to  my  attention. 

Q.  Mr.  Schoo  further  requested  information  regarding 
the  position  of  the  Mackay  Company  and  the  AC&R  system 
in  that  matter.  Do  you  know  whether  an  answer  was  sent 
to  Mr.  School  Will  you  refer  to  the  last  sentence,  next  to 
the  last  paragraph,  of  the  document  you  are  looking  at! 
[1999]  Does  that  refresh  your  recollection!  A.  Well,  it  is 
in  the  message,  so  we  sent  it,  but  I  don’t  remember  it,  I  am 
sorry  to  say. 

Q.  Does  the  message  indicate  to  whom  copies  of  this 
message  went,  on  the  bottom  thereof  t  A.  Yes,  it  does. 

Q.  Are  you  included  among  the  persons  to  whom  copies 
of  the  message  went!  A.  I  prepared  it 
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.  •  •  * 

Q.  Gan  you  state  now  what  the  position  of  the  AC&R 

and  Mackay  was  regarding  the  application  of  other  carriers 
to  communicate  with  the  Dutch  by  radio?  A.  I  would  take 
from  this  that  we  wished  to  emphasize  to  the  Dutch  that  our 
service  would  provide  them  with  a  press  service  which  would 
be  eqnal  to  that  provided  by  any  other  company,  and  would 
amply  supply  their  needs. 

\  Q.  At  the  time  these  messages  were  sent,  did  Mackay 
have  authority  to  communicate  with  Holland?  A  I  don’t 
think  so.  1 . 

Q.  Will  you  read  the  next  to  the  last  paragraph  of  the 
message  signed  by  Mr.  P.  L.  Henderson  addressed  to  BVP 
for  Schoo  dated  April  25,  1946?  A  The  next  to  the  last 
paragraph?  -  .. 

"  Q.  Yes,  please.  A  ‘  ‘As  you  know,  we  now  operate  Press- 
cast  in  addition  [2000]  to  regular  press  service  so  that 
Mackay ’s  press  facilities  are  second  to  none. 

“When  joined  to  those  of  All  America — the  pioneer  in 
special  low  rates  for  multiple  address  and  volume  press — 
they  fully  meet  all  requirements  including  coverage,  speed, 
and  accuracy  of  transmission,  and  rates,  so  there  would 
appear  to  be  no  advantage  to  Holland  from  the  establish¬ 
ment  of  an  additional  circuit  for  press.” 

*  -  .  (  .  - .  * ; 

[20011  Q.  Do  you  have  any  evidence  of  customer 

demand  for  a  Mackay  circuit  to  any  of  the  three  points 
involved  in  this  proceeding?  A  What  would  that  be?  A 
direct  request  from  customers? 

Q.  Have  customers  indicated  that  the  service  rendered 
by  AC&R  companies  to  these  points  is  such  that  they 
would  prefer  a  direct  radio  circuit?  [2002]  A  I  can’t 
recall  any  such  direct  request 

,  *  *  v*  '  4  r.  ••%***' 

m  •  •  • 

...  ■  ,  * ,  *  <  » 

By  Mr.  Margraf:  - 
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-  4  ■  P  * 

^  [2004]  Were  any  negotiations  carried  out  with  Ital- 

cable  since  the  end  of  the  war  looking  toward  the  restoring 
of  relations  between  Commercial  and  Italcable  for  Portu¬ 
gal  traffic?  A.  Oh,  yes. 

Q.  What  was  the  nature  of  those  negotiations  T  A. 
Well,  the  Italians  have  approached  us  and  the  Western 
Union  and  the  BOA  for  a  traffic  agreement,  distributing 
their  traffic  to ‘the  United  States,  among  the  three  com¬ 
panies.  '  .  •. 

Q.  You  are  talking  now  about  traffic  with  Portugal? 
A.  No.  I  thought  you  said  Italcable. 

Q.  I  did  say  Italcable  but  I  was  talking  about  Portu¬ 
guese  traffic;  A.  Yes.  r  ' 

Q.  Restoring  the  relations  which  Commercial  had  with 
Italcable  before  the  war?  A.  Italcable  has  made  overtures 
to  us  in  that  respect 

Q.  What  has  been  Commercial’s  response  to  those  over¬ 
tures?  A.  We  haven’t  responded,  r  -  '  '  , 

Q.  You  have  not  said  anything  [2005]  A.  They  have 
just  been  made  and  we  haven’t  yet  responded. 

Q.  When  were  those  overtures  made?  A.  When  were 
they  made?  *  v'  1 

Q.  Yes.  A.  I  would  say  maybe  six  weeks  ago,  five 
weeks  ago. 

Q.  Is  the  Italian  Cable  open  again  now?  A.  Some  parts 
of  it  are  open.  How  much  has  been  restored,  I  don’t  know. 

Q.  If  Commercial  made  arrangements  with  Italcable  to 
restore  their  relations  which  existed  before  the  war,  is 
there  any  reason  then  why  a  direct  cable  connection  could 
not  be  consummated  by  Commercial  and  Italcable  for  traffic 
moving  from  the  United  States  to  Portugal— to  Portugal 
and  the  other  way?  A.  Of  course  those  arrangements 
would  not  be  nearly  so  satisfactory  as  the  present  arrange¬ 
ments  with  the  Eastern  because  their  route  is  not  so  good 
as  the  British  route. 

Q.  It  would  be  possible  to  have  a  direct  cable  connec¬ 
tion,  wouldn’t  it?  A.  So-called  direct  With  a  relay  at 
the  Azores. 


--  i  t  t. 


■  *  ^  -  r*  ,  v  .  >»  *'•*>;*,  *t' '  .4  '  ; 

*„  *r-  -  v  '  •-*  -  \  ***  *:  *  _  ,. 
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* 

Q.  Couldn’t  there  be  an  automatic  relay  at  the  Azoresf 
A.  That  I  wouldn’t  know.  I  couldn’t  go  into  that. 

Q.  None  of  the  problems  which  Mr.  Henderson  dis¬ 
cussed  would  be  present,  would  they,  since  Commercial 
would  be  the  [2006]  only  one  operating  with  Italcable  f 
A.  I  don’t  know  that  we  would  be  the  only  one.  I  thfaiV 
Western  Union  also  operates  with  Italcable.  >. 

Q.  Has  the  possibility  of  entering  again  into  relations 
with  Italcable  ever  been  thought  of  in  connection  with  the 
direct  cable  circuit  to  Portugal!  A.  When  you  say  “direct 
cable”  do  you  mean  this  relay  through  the  Azoresf  *  -v 

Q.  That  is  right.  A.  I  don’t  think  any  very  serious 
consideration  has  been  given  to  it  It  is  not  a  good  route. 
We  don’t  consider  it  a  good  route.  The  British  route  is 
much  better — a  superior  route.  -  t  ■  •  ~  :  *  >  •' 

-r  .  .  .....  ■  ;•  -  . 

Mr.  Wendt:  If  it  is  not  a  good  route,  Mr.  McPher¬ 
son,  why  did  you  abandon  the  Eastern  in  1931  and 
go  to  the  Italcable.  "  v :  * 

The  Witness:  We  were  forced  to,  you  see.  I 
'  mean,  the  Eastern  started  canvassing  against  us, 
really,  when  they  were  canvassing  for  the  imperial 
routing,  and  to  find  an  out  we  went  to  the  Italians 
and  the  Italians  agreed  to  give  us  not  only  our  routed 
traffic  but  in  addition,  a  portion  of  the  unrouted 
traffic  that  they  might  get.  They,  not  having  a  direct 
cable  to  the  United  States,  had  to  dispose  of  their 
United  States  traffic  so  we  had  a  share  of  that  We 

didn’t  invite  it,  I  can  assure  you. 

•*  *■  ♦  '  *  -  *  ' .  1  *  ^ 

[2007]  By  Mr.  Margraf:  -  V  : 

--  .-Vi  -  j  *  ■  »  v  *  -  f  ^  ^  j> 

Q.  Does  Italcable  solicit  in  Portugal  nowf  A.  They 
have  the  right  to.  I  don’t  know  whether  they  have  re-estab¬ 
lished  their  canvassing  or  not.  . .  v  . 

.  Q.  The  regulations  with  that  company  prior  to  the  war 
enabled  Commercial  apparently  to  carry  inbound  from  Por¬ 
tugal  more  than  a  third  of  the  traffic  handled  between  Portu¬ 
gal  and  the  United  States,  despite  the  fact  that  you  know, 


^  ■■  *  *■  *  *  * 
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*  «  > 

say,  that  that  is  not  a  good  route.  It  was  a  successful  route 
prior  to  the  war,  wasn’t  itt .  A.  It  was  the  best  route  that 
under  the  circumstances  was  available  to  ns  bat  it  is  not  so 
good  a  route  as  the  British  route  from  the  Azores  to  Lisbon. 

Q.  It  was  a  route  which  enabled  Commercial  to  handle 
inbound  from  Portugal  in  1936,  3L9  per  cent  of  the  traffic, 
1937,  39.9  per  cent,  1938,  40.9  per  cent?  A.  I  am  sorry  if 
I  have  given  the  impression  that  our  traffic  from  Portugal 
was  limited  to  the  traffic  we  received  from  Italcable,  because 
as  I  tried  to  explain,  we  were  still  permitted  during  those 
years  to  have  the  double  routing  in  Portugal — that  is,  East¬ 
ern-Commercial,  and  we  were  canvassing  for  traffic,  and 
that  accounted  for  most  of  our  traffic,  not  what  we  received 
from  Italcable. 

Q.  I  understood  you  to  say  you  changed  your  corre¬ 
spondent  in  1931  from  Eastern  to  Italcable.  [2008]  A. 
In  changing  our  correspondent  we  did  exchange  traffic  with 
Italcable  and  made  them  the  company  receiving  our  east- 
bound  traffic  at  the  Azores. 

Q.  Did  you  continue  to  receive  traffic  from  Eastern 
also?  A.  Definitely.  That  which  was  routed  via  Eastern 
Commercial.  « 

-  Q.  Why  would  it  not  be  possible  to  improve  com¬ 
mercial’s  position  at  the  present  time  by  a  similar  arrange¬ 
ment,  by  making  the  dual  arrangement  with  Eastern  and 
Italcable?  A.  Because  today  we  can’t  canvass  for  that  rout¬ 
ing.  We  can’t  canvass  at  all  for  it,  and  the  Portuguese 
can’t  recognize  the  double  routing  of  Eastern  Commercial. 

The  only  routings  that  are  allowed  today  in  Portugal 
are  the  routings  of  companies  who  have  their  communica¬ 
tion  facilities  located  in  Continental  Portugal. 

*  Q.  Doesn’t  that  include  Italcable?  A.  Italcable  theoreti¬ 
cally  has  a  landing  in  Portugal.  Whether  it  is  restored 
or  not  is  another  question. 

Q.  If  it  isn’t  restored  they  were  not  in  a  very  good 
position  to  resume  overtures  to  you  to  resume  the  former 
relations  we  had?  A.  Exactly.  r  •  r  ^  * 


t  - 


^  f.’/ 
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Q.  But  they  have  made  those  overtures  T  JL  Yes,  they 
have.  .  \t 

[2009]  Q.  So  there  is  a  possibility  that  you  could  work 
with  Rateable  for  Portuguese  traffic!  A,  There  is  a  possi¬ 
bility,  yes.  •  -  -  1  I‘  ■' } 

Q.  Poring1  file  period  'when  yen  did  have  such  an 
arrangement,  according  to  Exhibit  166,  Commercial  handled 
more  than  a  third  of  the  traffic  inbound  from  Portugal! 
A.  Yee.  /  • 

Q.  So,  isn’t  it  quite  possible  that  Commercial  might 
substantially  improve  its  position  if  it  sought  to  do  so,  to 
carry  cable  traffic  by  renewing  its  arrangements  with 
Rateable!  A.  No,  because  as  I  say,  we  can’t  canvass  in 
Portugal.  • 

Q.  But  Rateable  cun!  A.  They  can,  yes. 

Q.  And  Rateable  could  give  Commercial  a  portion  of  the 

traffic  which  is -  A.  Of  what  they  got,  yee. 

Q.  And  if  that  happened  that  would  more  to  the  benefit 
of  Commercial,  wouldn’t  it!  A.  It  would  give  us  the  benefit 
of  our  proportionate  share  of  what  Rateable  could  get  in 
Portugal,  that  is  true. 

•  •  •  •  •  •  •  • 

Re-direct  examination  by  Mr.  Gibbons  (p.  1790,  H.  7  and  8) : 

•  '  •  •  •  •  -  •  •  -  • 

•  t  ♦ 

♦  +  *  •  •  •  f  i 

[2017]  Q.  Now,  to  turn  to  another  subject  of  yesterday, 
I  believe  Commission  counsel  invited  your  attention  to  a 
message  that  bad  been  sent  to  the  company’s  representa¬ 
tive  in  Holland  on  April  5,  1946,  the  last  paragraph  of 
which  made  reference  to  the  ability,  as  I  recall  it,  of  your 
company  to  provide  press  communication  service  between 
the  United  States  and  Holland.  Would  you  tnra  to  Exhibit 
No.  7,  Item  Not  196,  at  page  14  of  Exhibit  No.  7 1  R  appears 
from  that  Item  that  on  January  9, 1945,  BOA  was  granted 
authorization  to  communicate  with  The  Netherlands,  and 
both  Maakay  Radio  and  Press  Wireless  were  denied  authori¬ 
zation.  At  the  time  Press  Wireless  applied  bare  in  early 

t  t  „  *  -  / 

,  ' .  ~  1  ,  *•  *  ? .  * 
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1945,  apparently,  for  authority  to  communicate  with  The 
Netherlands,  so  far  as  yon  know,  did  Mackay  oppose  the 
grant  of  that  application!  A.  No,  it  did  not 
.  Q.  For  that  matter,  it  did  not  oppose  the  grant  of  the 
[2018]  BCA  application,  did  it?  A.  No. 

Q.  That  Item  also  shows  that  abont  a  year  later  Press 
’Wireless  applied  again  for  authorization  to  communicate 
with  Holland  on  April  17,  1946,  which  application  was 
granted.  So  far  as  yon  know,  did  Mackay  at  that  time  in 
early  1946  oppose  the  application  of  Press  Wireless  to 
communicate  with  Holland?  A.  No. 

:  Q.  Would  you  look  at  Exhibit  No.  165,  on  the  basis  of 
which,  I  believe,  you  were  cross  examined  yesterday  by 
BCA  counsel  in  connection  with  the  relative  positions  of 
radio  and  cable  operations  from  Holland.  Now,  looking  at 
the  BCA  column  at  the  top  of  the  page  for  outbound  traffic 
from  the  United  States,  first  will  you  tell  us  who  competes 
in  the  United  States  for  traffic  for  Holland?  A.  Principally 
the  BCA,  Western  Union,  and  the  AC&R  System. 

•*  Q.  And  apart  from  any  conditions  which  might  result 
from  the  merger  of  Postal  and  Western  Union  in  1943  and 
the  application  of  the  formula  for  the  distribution  of 
International  traffic  following  that  merger,  would  you  say 
that  the  three  companies  compete  on  relatively  equal  terms 
in  the  United  States  for  traffic  to  Holland  and  other  places? 
A.  Yes,  I  should  say  so. 

'  [2019]  Q.  No  one  of  the  three  companies  is  in  a  posi¬ 
tion,  is  it,  to  make  a  special  appeal  to  the  public  in  the 
United  States  on  the  basis  of  national  interest?  A.  In 
general,  no. 

Q-  In  particular,  can  any  one  company  make  any  appeal 
to  the  U.  S.  Telegraph  user  to  pratronize  that  company  on 
the  basis  of  some  special  national  interest?  A.  Except  that 
BCA  might,  of  course,  claim  that  using  their  circuit  gives 
to  the  Holland  government  a  share  of  the  tolls. 

I  Q.  And  the  user  who  would  be  interested  in  this  country 
might  be  the  Butch  government  representatives?  A.  Em¬ 
bassies  and  Legations. 
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Q.  But  apart  from  that,  no  one  company  can  make  any 
general  appeal  to  the  telegraph  user  in  the  United  States  on 
the  basis  of  any  patriotic  interest  or  national  interests? 
A.  I  should  say  not  ^  -  -j.-  o/  :  r  V 

Q.  Also,  as  far  as  yon  know,  when  traffic  is  brought  into 
the  United  States  by  the  International  carriers  and  turned 
over  to  Western  Union  for  delivery  at  points  within  the 
United  States,  is  snch  traffic  delivered  on  Western  Union 
forms  which  have  any  express  request  or  solicitation  to 
patronize  the  Western  Union  cable  route?  A.  No.  'V 

Q.  They  do  not  do  that?  [2020]  A.  No. 

Q.  Now,  looking  at  these  outbound  figures,  under  the 
competitive  situation  which  you  have  generally  described,  * 
it  appears  that  for  the  year  1236,  RCA  carried  about  25% 
per  cent  of  the  outbound  traffic  to  Holland,  and  for  the  first 
six  months  of  1947  it  carried  almost  30  per  cent  of  the  out¬ 
bound  traffic  to  Holland.  Now,  in  the  reverse  direction, 
Holland  to  the  United  States,  what  is  the  competitive  situ¬ 
ation  in  Holland?  A.  The  companies  competing  for  the 
traffic  from  Holland  to  the  United  States? 

Q.  Yes.  Let  me  ask  you  this.  Does  Western  Union  and 
Commercial  Cable  and  Mackay  Radio  compete  with  RCA 
in  Holland?  *  A.  No.  They  compete  with  Holland  Radio. 

Q.  The  Government  communication  agency  t  A.  Yes.  - 

Q.  And  according  to  the  figures  here  for  inbound  traffic, 
that  competition  would  appear  to  result,  would  it  not,  in 
RCA ’8  receiving — take  1936 — almost  46  per  cent  of  the 
inbound  traffic  from  Holland,  and  for  the  first  six  months 
of  1947,  almost  52  per  cent?  4  A.  Yes. . 

•  .  •  , .»  • 

[2030]  Q.  Now,  at  pages  325  and  326  of  the  record,  the 
question,  I  believe,  was  asked  by  Mr.  Wendt  requesting,  as 
I  recall  it,  that  we  endeavor  to  obtain  more  information  con¬ 
cerning  the  practice  of  the  Holland  government  in  permit¬ 
ting  refunds,  telephone  charges,  and  Telex  rentals  by  the 
company  operating  in  Holland.  Have  you  had  a  further 
search  made  of  your  files  to  obtain  some  more  information? 
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A.  Ye*  I  requested  our  representative  abroad  to  secure 
and  forward  copies  of  the  regulations  then  in  effect  gov¬ 
erning  this  situation. 

Q.  Did  yon  find  in  your  files  a  letter  of  November,  1935, 
dealing  with  this  subject?  A.  Yes. 

•  Q.  Is  the  document  yon  have  there  a  copy  of  the  letter? 
A.  Yes,  it  is. 

•  •  • 

»  t  t  •  ■  • »  -  -  *.  * 

[2031}  Q.  Now,  following  the  request  that  we  get  some 
more  information  from  Holland  as  to  these  practices,  did 
you  make  inquiry  of  the  Commercial  Cable  man  in  Holland 
to  send  you  some  original  documents  if  he  had  any?  A.  Yes, 
through  our  London  office.  1  ^ 

Q.  And  what  did  you  receive?  A.  I  received  copies  of 
what  appeared  to  be  letters.  , 

Q.  Did  you  receive  three  letters  in  the  Dutch  language 
addressed  to  the  Commercial  Cable  Company,  one  dated 
April  5, 1945,  a  second  one  dated  August  29, 1946,  and  the 
third  one  dated  January  3,  1947?  A.  Yes. 

•  •  •  *  •  «  •  <  .  •  • 

[2033]  Q.  What  does  Exhibit  No.  138-C  indicate?  A. 
That  shows  that  the  customer  whose  volume  equals  at  least 
2^00  Florins  worth  of  American  traffic  yearly  is  entitled  to 
free  local  telephone  lines  for  the  offering  and  delivering 
of  American  telegrams. 

r  Q.  Then  does  paragraph  3  of  that  letter  of  August  29 
refer  to  Telex  operations?  A.  Yes.  That  says: 

*  ,  t 

“Compensation  can  again  be  granted  of  half  or 
*  the  entire  amount  of  Telex  expenses  to  consumers, 
.  .  who  on  basis  of  the  respective  regulations  could  be 
regarded  as  entitled  [2034]  to  such.” 

■ .  '  . ....  *  r  ■  < 

Q.  Now,  reference  is  there  made  with  respect  to  regu¬ 
lations.  You  were  unable  to  obtain  from  your  commercial 
office  in  Botterdam  the  official  regulations?  A.  No. 


Q.  And  what  you  know  about  the  regulations  and  the 
practices,  I  take  it,  is  what  has  been  communicated  to  your 
office  by  the  Rotterdam  office  or  the  London  Yice-Presideni? 
A.  That  is  right  '  -  r  : 

Q.  Now,  what  does  the  letter  of  January  3, 1947,  Exhibit 
for  identification  No.  138-D,  indicate?  A.  That  indicates 
the  method  by  which  the  refund  of  the  Telex  rental  may  be 
made. 

Q.  Now,  if  a  customer  has  a  Telex  machine  in  his  office 
and  uses  it  for  communication  with  one  of  the  communi¬ 
cation  agencies  in  Holland,  and  if  he  should  by  virtue  of 
applicable  regulations  be  entitled  to  a  refund  of  the  Telex 
rental,  can  the  Commercial  Cable  or  the  Western  Union  in 
Holland  refund  directly  to  the  customer  the  Telex  rental? 
A.  No.  Apparently  the  customer  must  pay  hza  rental,  and 
then  the  cable  company  makes  the  refund  after  it  proves  the 
customer  is  entitled  to  it,  to  the  PTT,  which,  in  turn,  makes 
the  refund  to  the  customer. 

Q.  And  it  appears  that  the  cable  company  is  not  per¬ 
mitted  to  have  direct  access  to  the  customer  for  that  purpose 
under  [2035]  these  regulations?  A.  That  is  true. 

Q.  There  was  testimony,  I  believe,  with  regard  to  the 
operation,  pre-war,  of  the  Commercial  Cable  Company  of 
a  leased  line  from  Rotterdam  to  Amsterdam,  and  some  ques¬ 
tion  as  to  whether  or  not  that  has  been  resumed.  Can  you 
give  ns  any  information  an  that  score?  A.  Previous  to  the 
war,  the  company  did  have  a  leased  wire  connection  between 
its  office  in  Rotterdam  and  the  Post  Office  in  Amsterdam. 

Q.  That  is,  the  wire  ran  not  into  the  Commercial  Cable 
office  in  Amsterdam,  but  to  the  Post  Office  in  Amsterdam? 
A.  To  the  Post  Office.  It  was  discontinued,  of  course,  at 
the  outbreak  of  the  war,  and  has  not  been  resumed.  , 

Q.  In  your  judgment,  was  it  an  effective  or  wholly  satis¬ 
factory  way  of  serving  Amsterdam  by  Commercial  Cable 
Company?  A.  No,  because  it  was  not  a  service  to  the  cus¬ 
tomer,  and  did  not  in  any  way  assist  us  in  improving  our 
service  to  Amsterdam. 
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£2048]  By  Mr.  Gibbons:  * 

Q.  To  return  to  the  London  circuit  again,  Mr.  Cearley 
of  EGA  testified  that  upon  the  opening  by  Mackay  of  its 
’  circnit  with  London,  it  made  a  divisional  settlement  arrange¬ 
ment  -with  Cables  and  'Wireless  which  was  different  from 
that  relating  to  Cables  and  Wireless  and  BCA,  and  as  I 
recall  his  testimony  he  said  that  that  resulted  to  the  detri¬ 
ment  of  BCA.  Now,  yon  said  yon  were  familiar  with  nego¬ 
tiations  for  the  London  circnit  A.  Yes.  > 

Q.  What  was  the  basis  of  your  arrangement  with  Cables 
and  Wireless  for  the  division  of  tolls  and  settlement  of 
accounts?  .  .  -  - 

■  *  v  .  1  i 

^  T*  •  %  .  r-  m.r  • 

-  -  .#  ..  * 

£2051]  A.  May  I  answer  the  question  by  reading  from  a 
message  I  sent  to  Sir  Edward  Wilshaw,  Chairman  of  Cables 
andWireless?  -  *  ~  vr  . 

*  •  »i  «  i* 

•  •  •  "  •  •  • 

Q.  On  what  date  was  that?  A.  January  15,  1943.  I 
stated:  .  ‘ 

“Based  upon  conversations  with  you  and  Major 
Monroe  last  Spring,  it  is  my  understanding  that  the 
'*  circuit  will  be  operated  under  the  following  condi¬ 
tions:  •  •  • 

.  “2.  Equal  division  of  tolls  after  our  payments. 

.  *  r  •  -  *  ,  *  I*  *  *■ 

“3.  Accounting  and  settlements  on  same  basis  as 

govern  your  present  arrangements  with  BCA.” 

•  «/  * 

*  *  * 

•  Q.  Now,  what  reply  did  you  receive  from  London,  and 

specifically  only  with  reference  to  the  proposal  you  just 
read  relating  to  division  of  tolls  and  accounting  settlement 
arrangements?  £2052]  A  In  a  message  dated  March  6, 
1943,  signed  “Edward  Wilshaw,  Chairman,  Cables  and 
Wireless,  Ltd.”,  paragraph  number  2  states: 

'  4  .  ■*  •  -«*  J“  *  '  1'  . 

“Division  on  BCA  circuit  is  two-thirds-one-third 
_  of  deduction  terminal  and/or  transient  taxes,  and  it 
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seems  most  desirable  for  same  conditions  in  all 

respects  to  apply  to  both  Mackayand  RCA  circuits; 

this  would  also  facilitate  division  of  traffic  between 

two  circnits.  *  •"  . 

.  v  ^  ^ 

“3. 1  agree  that  onr  accounting  and  settlements 

shall  be  on  the  same  basis  as  govern  RCA  New  York- 
London  circuit '  On  RCA  circuit,  we  account  on  bams 
of  sterling  collections  on  westbound  traffic  and  on 
basis  of  dollar  collections  on  eastward  traffic,  the 
accounts  being  set  up  in  gold  francs  5.1825  equals 
One  Dollar  or  francs  25.221  equals  one  pound  ster¬ 
ling;  the  balance  of  accounts  being  settled  at  the  rate 
ruling  at  the  time  (that  is  to  say,  $4.03  equals  1  pound 
sterling).” 

-  ►  *  *  o  ** 

.  .  *  .  «jk 

Q.  Now,  is  that  the  proposal  or  are  those  the  terms  yon 
agreed  to  with  Cables  and  'Wireless  for  the  operation  of  the 
Mackay  London  circuit T  A.  Yes.  * 

Q.  Did  it  thereafter  develop  that  the  settlement  arrange¬ 
ment  with  RCA  set  forth  by  Cables  and  Wireless  in  the 
message  you  just  read  from  was  not  the  RCA  construction 
of  its  arrangement  with  Cables  and  Wireless  t  *  [2053]  A 
Yes,  there  was  a  difference  of  opinion  between  the  two.  ;  •  -  • 
Q.  And  is  not  a  fact  that  that  difference  which  arose 
between  Cables  and  Wireless  and  RCA  was  the  subject  of  a 
proceeding  here  before  the  Commission  t  A  Yes.  *  - 
Q.  Mr.  Cearley  also  testified  on  direct  examination,  as 
I  recall  it,  that  RCA  operated  a  circuit  with  the  Egyptian 
Company  between  Cairo  and  New  York  on  a  basis  which 
called  for  a  50-50  division  of  tolls  t  A  Yes. 

:  Q.  And  he  further  testified,  as  I  recall  it,  that  Mackay 
made  an  arrangement  with  the  Egyptian  Company  for  a 
%-%  division  of  tolls.  Do  you  recall  thatf  A  No.  Orig¬ 
inally  the  arrangement  was  the  same. 

Q.  All  right  Will  you  state  what  the  original  arrange¬ 
ment  was  between  Mackay  and  the  Egyptian  Company  for 
operation  of  the  Cairo  circuit  and  tell  us  about  any  change 
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that  took  place  in  that  arrangement?  A  The  original 
M*m«gArwmt  was  on  the  basis  of  a  50-50  division. 

•  v  tj.  Was  the  arrangement  and  change  in  the  arrangement 
set  ont  in  a  letter  to  the  Federal  Communications  Commis¬ 
sion?  A.  Yes,  dated  March  31,  1943. 

Q.  Will  yon  state  what  that  letter  to  the  Commission 
said  [2054]  with  regard  to  Egypt?  A.  The  letter  states 
that  our  arrangement  with  the  government  Egypt  was 
originally  made  on  the  basis  of  a  50-50  division  of  tolls, 
and  that  no  changes  have  as  yet  been  effected  concerning 
this  agreement 

*  .  t.  •  -  >• 

^‘However,  we  agree  to  a  change  in  this  arrange- 
■  ;  meat  to  become  effective  April  1, 1943,  whereby  the 

transmitting  carrier  will  retain  %  of  the  tolls  and 
will  remit  %  to  the  receiving  carrier.” 

.  •-y-  ■  «—  •  *  *  > 

At  tiie  request  of  the  Egyptian  government,  Mackay 
radio  agreed  to  this  arrangement  for  the  reason  that  the 
change  was  advantageous  to  our  company.  The  volume 
«f  messages  which  Mackay  Badio  handles  from  Egypt  is 
greater  than  the  vohxme  of  messages  to  Egypt,  but  to  the 
contrary;  the  volume  of  words  is  greater  outbound  from 
New  York  than  inbound  to  New  York.  During  the  last 
quarter  of  1942,  if  the  %-%  division  had  been  in  effect, 
Mackay ’s  revenues  from  the  Egyptian  circuit  would  have 
been  increased  by  $3^73.  . ' 

::  It  is,  therefore,  apparent  that  the  change  was  distinctly 
advantageous  to  Mackay. 

-  Q.  Is  it  your  understanding  that  at  the  time  that  Mackay 
agreed  to  the  changed  division  in  Cairo,  that  Mackay 
believed  that  EGA  had  agreed  to  a  similar  change?  A  It 
was  our  impression.  *. 

-  <3.  They  had  {2055]  A  Yea.  . 

•  •  •  •  ■  •  • 

[2058]  Q.  Mr.  McPherson,  you  testified  a  few  minutes 
ago  that  as  the  record  here  shows,  by  reference  to  the  BCA 


■  ^  —  if  - .  - 
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•  4 

London  contract,  in  1937,  BCA  changed  its  5040  divisional 
arrangement  with  London  to  a  %-%  divisional  arrange¬ 
ment.  Bo  yon  know  whether  or  not  at  the  time  that  measure 
was  taken,  it  was  a  step  detrimental  to  or  of  advantage  to 
the  American  communications  industry? 

•  •  •  0  0  0 

■  The  'Witness:  I  believe  it  was  a  disadvantage  to 
the  industry: 

Mr.  Werner:  Why  do  yon  behove  that! 

By  Mr.  Gibbons:  -  -  j 

i 

_ •  ,  #  .  ..  r  »  <  .  i!. 

<}.  What  was  the  answer?  A.  I  said,  I  believe  that  was 
to  the  disadvantage  of  the  [2059]  industry. 

Q.  The  industry  engaged  at  that  time  in  radiotelegraph 
communication  between  the  United  States  and  the  United 
Kingdom  was  represented  by  what  carriers?  A.  BCA  only. 

<5*  The  only  carrier*  A.  Yes.  \  '  ! 

Q.  Now,  Mr.  Cearley  also  testified  on  direct  examina¬ 
tion -  ^  *  '  V 

,  ,  j ( 

Mr.  Werner:  May  I  ask  him  on  what  basis  he 
arrived  at  that  conclusion? 

The  Witness  :  Because  of  the  volume  of  traffic 
eastbound  and  westbound. 

By  Mr.  Gibbons:  ;  j 

'  c*  -  '  t  •  vv  r-»  „  *  »•  \ 

Q.  Are  you  familiar  with  the  volume  of  radio  traffic  | 
moving  eastbonnd  and  westbound  between  the  United  States 
and  the  United  Kingdom  in  1937?  A.  My  recollection  is 
that  the  westbound  was  in  excess  of  the  eastbound. 

Q.  The  westbound  was  in  excess  of  the  eastbound?  A. 

Yes.  J  '  :*  :t 

Q.  So  that  change  from  a  50-50  division  to  a  %-%  divi¬ 
sion  meant  that  the  transmitting  station  received  %  of  the 
toll,  I  take  it,  mid  the  receiving  station  %?  A.  That  is  my 
understanding  of  it 


i 

f* 

r 
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.  Q.  And  if  the  transmitting  station  in  London  was  send¬ 
ing  [2060]  more  traffic  to  the  United  States  than  was  the 
reverse  situation,  then  that  change  would  have  been  advan¬ 
tageous  to  the  London  transmitting  station.  Is  that  the 
effect!  A.  It  would  have  been.  .  ^ 

•  ••••• 

[2061]  Q.  Now,  Mr.  Cearley  testified  also  on  direct 
examination  that,  as  I  recall  it,  RCA  had  an  arrangement 
with  Japan  for  the  accounting  and  settlement  of  messages 
handled  on  the  Japanese  circuit  and  that  Mackay  Radio 
thereafter  came  along  and  made  some  different  arrangement 
with  the  Japanese  administration.  Can  you  tell  us  when 
Mackay  attempted  communication  between  the  United 
States  and  Japan!  Was  it  sometime  in  1933, 1934  or  1935! 
A.  I  think  so. 

Q.  Can  you  give  us  any  information  as  to  what  differ¬ 
ences,  if  any,  existed  between  the  arrangement  Mackay 
made  with  the  Japanese  administration  and  the  arrange¬ 
ment  that  RCA  had  in  [2062]  effect  with  the  administra¬ 
tion!  A.  The  arrangements  were  the  same;  that  is  to  say, 
it  was  a  50-50  division  of  tolls,  less  terminal.  But  it  devel¬ 
oped  that  the  terminal,  for  the  first  zone  out  of  San  Fran¬ 
cisco  paid  by  RCA,  was  4  cents  to  the  Western  Union, 
whereas  the  terminal  paid  by  Mackay  for  the  same  zone  to 
Postal  was  2  cents. 

Q.  So  that  at  the  time  Mackay  entered  into  its  arrange¬ 
ment  with  the  Japanese  administration,  it  deducted  before 
division  of  radio  toll  a  2-cent  terminal  which  it  paid  the 
Postal  for  San  Francisco  area  service,  is  that  correct! 
A.  Yes. 

*  r 

,  1  *  ‘  •  «  »  •  J  M  /  .  t  ••  V 

•  ••••• 

Q.  Did  Mackay  have  any  knowledge  at  the  time  it 
entered  into  its  arrangement  with  the  Japanese  adminis¬ 
tration  that  RCA  was  paying  some  different  terminal  to 
Western  Union!  A.  I  believe  not.  ;  . 

[2069]  Q.  The  big  cable  companies  had  a  combined 
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*  '  .  - 

total  of  approximately  60  per  cent  of  the  total  inbound 

revenue  from  Holland  for  the  first  six  months  of  19471 
A.  Yes,  if  the  figures  that  yon  quoted  are  right  ■ 

Q.  Now,  don’t  those  figures  indicate  that  the  cable  com¬ 
panies  are  able  to  do  very  well  for  themselves  in  the  face  of 
whatever  commercial  practices  might  exist  in  Holland,  as 
compared  with  a  radio  carrier  T  A.  There  are  two  carriers 
exerting  their  utmost  as  against  the  Holland  radio. 

Q.  But  they  are  both  subject  to  the  same  disadvantages, 
if  there  are  any  disadvantages  at  all,  resulting  from  the 
Holland  Radio’s  commercial  practices,  are  they  not?  A. 
Yes,  equally.  ¥  i 

Q.  So  in  the  aggregate,  all  the  cable  traffic  is  subject  to 
whatever  disadvantages  there  might  be?  A.  That  is  true. 

Q.  Yet  despite  that,  the  cable  companies  during  the  first 
six  months  of  1947  obtained  approximately  60  per  cent  of 
the  total  revenue?  A.  Yes. 

*  •  .  "N  f 

•  *  •  •  •  •  • 


[2103]  Alfred  A.  Hennings,  a  witness  called  on  behalf 
of  American  Cable  &  Badio  Company,  having  been  pre¬ 
viously  duly  sworn,  assumed  the  stand  and  testified  further, 
as  follows:  r 

*■  •  ■  *  *  * 

•  '  •  •  •  •  ~  ~ 

[2152]  Re-direct  examination  by  Mr,  Hartman: 

Q.  Mr.  Hennings,  Mr.  Hawkins  asked  yesterday  con¬ 
cerning  the  outpayments  or  net  to  Mackay  and  Commercial 
on  traffic  destined  to  twelve  different  countries. ;  I  believe 
there  were  twelve.  I  understand  that  you  have  prepared 
those  and  ready  to  read  them  into  the  record.  Would  you 
do  so,  please?  •  *  -*•  •  *T- 

J  I  «  I  t  l  «  «  •  \  '  “*  »  '  ’  J 

[2154]  A.  All  right.  1  would  like  to  start  reading  them 
all  over  again,  reading  the  outbound  and  the  inbound  for 
each  country,  for  the  sake  of  completeness. 
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Belgium,  outbound,  via  CCC,  Paris,  .235;  via  MET, 
London,  outbound,  via  CCC,  Paris,  .235 ;  via  MET,  London, 
.174.  Inbound  via  CCC,  Paris,  294;  via  MET,  London, 
.068. 

Denmark:  via  MET,  direct,  outbound,  .251;  inbound, 
.065.  Via  CCC,  London,  outbound,  .156;  inbound,  277. 

Finland:  via  CCC,  London,  outbound,  296;  inbound, 
267.  Via  MET,  London,  outbound,  .112;  inbound,  .065. 

France:  via  CCC,  direct,  outbound,  .228;  inbound,  294; 
via  MET,  direct,  outbound,  .128;  inbound,  .168. 

Germany:  via  MET,  direct,  outbound,  .175 ;  inbound,  .125. 
via  CCC  Paris,  .1983;  inbound,  .1483. 

Hungary:  via  MET  direct,  outbound,  .138;  inbound, 
.178.  via  CCC,  London,  outbound,  .114;  inbound,  .1535. 

Italy:  via  MET,  direct,  outbound,  .175;  inbound,  .125. 
via  CCC,  Azores,  outbound,  .164;  inbound,  .1152. 

Norway:  via  CCC,  London,  outbound,  .158;  inbound,  25. 
via  MET  London,  outbound,  .154;  inbound,  .062. 

[2155]  Spain:  via  MET,  direct,  outbound,  .13 ;  inbound, 
.17.  via  CCC,  Azores,  outbound,  .13;  inbound,  .17. 

Sweden:  via  CCC,  London,  outbound,  .1703;  inbound, 
2L  via  MET,  London,  outbound,  .1692 ;  inbound,  .0542. 

Switzerland:  via  CCC,  London,  outbound,  J.78;  inbound, 
.224.  via  MET,  London,  outbound  .142;  inbound,  .068. 

Union  of  South  Africa:  via  CCC,  London,  outbound, 
.1325;  inbound,  .1325.  via  MET,  London,  outbound,  J.017; 
inbound,  .0708. 

US  SB:  via  MET,  direct,  outbound,  .13;  inbound,  .17. 
via  CCC,  London,  outbound,  .155 ;  inbound,  JL94. 

United  Kingdom:  via  CCC,  direct,  outbound,  25;  in¬ 
bound,  J.5.  via  MET,  direct,  outbound,  .17 ;  inbound,  274. 

Eire:  via  CCC,  direct,  .233,  outbound;  inbound,  .133.  via 
MET,  London,  outbound,  .168;  inbound,  .073. 

Mr.  Hawkins :  Would  you  state  the  one  for  Spain 
again? 

The  Witness :  Yea. 
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Spain:  via  MET,  direct,  outbound,  .13;  inbound,  .17.  via 
CCC,  Azores,  outbound,  .13;  inbound,  .17. 

•  •  •  •  •  • 

[2156]  Mr.  Hawkins :  I  have  just  one  question. 

Don’t  these  divisions  show  that  to  these  countries  which 
constitute  the  principal  countries  of  Europe,  that  that  re¬ 
tention  via  Commercial  Cable  is  greater  than  via  Mackay, 
in  most  cases  T 

’  •  •  •  •  •  t 

[2167]  The  'Witness :  Yes.  I  would  just  fike  to 
look  at  this  a  moment  before  we  get  away  from  that 

r  question. 

In  the  majority  of  cases,  it  shows  a  greater  retention  via 
the  cable  route. 

-  •  •  •  •  •  • 

[2172]  By  Mr.  Hartman: 

•  ••••• 

Q.  Does  Commercial  Cable  have  its  own  facilities  any 
place  other  than  Holland,  England,  France,  the  Azores, 
Canada  and  Belgium!  A.  No. 

•  ••••• 

[2175]  Q.  But  to  get  back  to  the  coastal  countries  of 
Europe,  Mr.  Hennings,  and  the  danger  of  diversion  of  Com¬ 
mercial  Cable  Company  traffic,  would  you  look  at  Belgium, 
on  the  routing  [2176]  study,  page  3!  A  Yes. 

Q.  How  is  Commercial  Cable  traffic  handled  in  Bel¬ 
gium!  A  It  states,  “CCC  direct” 

Q.  How  does  Mackay  handle  its  traffic  to  Belgium!  A 
It  transfers  it  to  Commercial  Cable  Company  at  New  York. 

Q.  That,  of  course,  could  be  transferred  at  London; 
I  mean,  transferred  to  C&W  in  London!  A  No,  we  do  not 
send  it  via  London.  We  give  it  to  Commercial  Cable. 

Q.  What  I  am  asking  is  whether  it  could  be!  A  It 
could  be,  yes. 
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Q.  Now,  let  os  look  at  the  Netherlands,  page  10.  r  What 
are  the  respective  CCC  and  MKT  routings  shown?  A.  CCC 
direct;  MKT  via  CCC,  New  York. 

,  • ,  •  1  •  •  •  .*  •  • 

Q.  Now,  with  respect  to  the  Azores,  on  page  2,  what  are 
the  normal  routes  of  the  CCC  and  Mackayf  [2177]  A. 
Azores,  CCC  direct;  MET  transfers  it  to  CCC  at  New  York. 
*  To  the  best  of  your  knowledge,  is  there  any  coastal 
country  which  Commercial  can  reach  through  its  own  facil¬ 
ities  to  which  it  diverts  routed  traffic  to  Mackay  except  in 
the  case  of  emergency  diversion?  A.  I  do  not  know  of  any 
such  case.  I  doubt  it  very  much. 

[2183]  Bertram  B.  Tower  was  recalled  as  a  witness  for 
and  on  behalf  of  American  Cable  &  Radio  Corporation  and, 
having  been  duly  previously  sworn,  was  examined  and  tes¬ 
tified  further,  as  follows: 

[2182]  Cross  examination  by  Mr.  Hawkins: 

1  t  *  '  ,  4  r  , 

Q.  Mr.  Tower,  will  you  refer  to  Exhibit  153,  page  3,  of 
that  exhibit? 

*  This  exhibit  shows,  does  it  not,  that  in  1947,  Mackay 
received  a  loan  of  $2,000,000?  A.  That  is  right. 

Q.  That  was  advanced  from  Mackay’s  parent  company, 
A.  C.  &  R.?  A.  Yes,  sir. 

• '  •  •  •  •  •  -  •  •  -  • 

Q.  When  was  the  $2,000,000  advanced  to  Mackay? 
[2193]  A.  I  think  most  of  it  was  advanced — You  mean 
what  month?  *  . 

Q.  Yes.  A.  It  was  advanced  throughout  the  year.  I 
think  most  of  it  was  advanced  in  the  first  six  months  of 
1947.  ’ 

Q.  Now,  would  you  refer  to  page  4  of  the  same  exhibit, 
the  income  statement  of  AC&R?  Is  it  true  that  this  exhibit, 
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shows  in  1947  All  America  Cables  &  Radio  paid  a  dividend 
of  $4325,0001  A.  Yes,  sir. 

Q.  Was  that  a  cash  dividend!  A.  It  was. 

Q.  Was  it  paid  from  current  earnings!  A.  Not  com¬ 
pletely.  Part  of  it  was  paid  from  earnings  in  the  previous 
year. 

Q.  From  surplus!  A.  It  was  paid  out  of  earned  surplus. 
The  dividends  are  paid  out  of  earned  surplus. 

Q.  And  what  was  the  purpose  of  the  dividend  by  All 
America!  A.  To  provide  the  parent  company  with  funds 
with  which  to  advance  money  to  Mackay  Radio. 

[2199]  Q.  Then,  to  the  extent  that  All  America’s  divi¬ 
dends  were  used  to  make  loans  to  Mackay,  then  revenue 
from  cable  operations  have  been  used  to  subsidize  Mackay 
radio  operations!  A.  I  do  not  look  at  it  that  way  at  alL 
We  are  operating  an  integrated  cable  and  radio  system. 
We  are  the  three  companies  in  a  group,  one  company 
helping  the  other.  ■  . 

Q.  But  the  company  that  helped  the  weaker  of  the  two 
was  able  to  do  so  because  of  net  operating  revenues  from 
cable  operations,  principally!  A.  All  America  was  our 
only  profitable  carrier.  . 

Q.  And  most  of  its  net  operating  revenue  came  from 
cable  operations!  l  A.  I  would  say  that  the  majority  of  it 
came  from  [2200]  cable  operations. 

Q.  And  the  operating  revenue  from  cable  operations 
largely  subsidized  Mackay’s  losses!  A.  I  do  not  think 
there  is  any  subsidization  involved  at  all  in  the  matter. 

Q.  Can  we  agree  that  that  money  was  used  to  pay  the 
losses  without  regard  to  terminology!  A.  I  do  not  think 
it  was  used  primarily  for  paying  the  losses  of  Mackay. 

Q.  How  was  it  used!  A.  The  funds  advanced  by  the 
parent  company  to  Mackay  were  used  primarily  in  our 
plant  modernization  improvement  program  in  1945,  1946 
and  1947. 

•  •  •  •  •  • 
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.  [2203}  Q.  On  Exhibit  153,  page  3,  at  the  middle  of  the 
page,  there  is  indicated  that  during  1946  Mackuy  received 
a  loan  of  $2^00^000?  A.  They  did. 

Q.  Were  the  terms  of  that  loan  tine  same  as  in  file  1947 
loan!  A.  Exactly.  * .  , 

Q.  What  was  the  source  of  cash  to  make  this  advance 
to  Maekay?  A.  In  general,  I  would  say  the  source  was  the 
fends  of  the  parent  corporation,  the  All  American  Cable 
&  Radio. 

Q.  Obtained  as  a  result  of  dividends  paid  over  the  years 
to  AC  &RT  A.  By  its  subsidiaries,  in  general;  yes,  that  is 
true.  ■ 

:  Q.  And  during  the  years  All  America  has  been  the  most 
profitable  subsidiary  of  AC&R?  A.  Commercial  Cable  had 
profits  m  the  war  years. 

,  Q.  Did  Connnercial  Cable  Company  pay  any  dividends? 
A.  Ido  not  believe  they  did. 

Q.  Did  Maekay  pay  any  dividends?  A.  I  do  not  believe 
they  did. . 

Q.  So  the  dividends  that  were  paid  came  from  All 

America?  A.  And  SARA. 

• » ’  ' 

[2204]  Q.  Do  you  know  to  what  extent  dividends  were 
paid  by  SARA?  A.  And  also  CPC,  I  believe. 

Q.  To  a  very  limited  extent?  A  To  a  very  limited 
extent 

Q.  So  again,  the  money  came  largely  from  cable  opera¬ 
tions  during  the  years?  A.  The  moneys  came  from  the 
parent  corporation,  the  American  Cable  &  Radio. 

Q.  Yea  I  think  the  record  is  dear  on  that  But  where 
did  the  parent  company  get  the  money?  A.  The  parent 
company  got  its  money  primarily  from  dividends  from  its 
subsidiaries. 

Q.  And  where  did  its  subsidiaries  get  the  money?  A. 
From  operations.  - 

Q.  Cable  operations,  primarily?  A.  Cable  and  radio 
operations. 
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Q.  Primarily  cable  operations T  A.  Yes,  sir;  primarily 
cable  opgatjflBft. 

«►  •  •  •  '*•#'«•*  •> : 

i 

£22651 

•  -  *■  frr 

*•  w  '*■  *  * 

By  Mr.  Hawkins: 

Q.  Now,  at  page  387  of  the  record  you  were  discussing 
Exhibit  156,  and  yon  made  the  statement,  “Clearly  the 
radio  carriers-  enjoy  &  much  more  advantageous  position 
inbound  than  do  the  cable  carriers.”  A.  Pardon  mew  I  do 
not  follow  that  > 

£2266]  Q.  It  starts  at  the  bottom  of  page  378.  A* 
Exhibit  156,  you  said?  .  v  ,  ’ 

Q.  I  am  sorry.  Exhibit  162.  The  statement  beginning 
at  the  bottom  of  page  387  is,  “Clearly  the  radio  carriers 
enjoy  a  much  more  advantageous  position  inbound  than  do 
the  cable  carriers.  Tins  undoubtedly  is  doe  to  the  interest 
which  many  foreign  governments  have  in  their  radio  facili¬ 
ties,  with  no  comparable  interest  in  cable  facilities,”  and 
so  forth.  -  *  .  .-  j 

Is  that  statement  true  with  respect  to  Central  and  South 
America?  A.  If  at  all,  to  a  much  lesser  extent  than  to  the 
Atlantic  area. 

Q.  Yon.  do  not  know  whether  it  is  true  or  not?  A.  I 
would  say  from  certain  countries  it  would  be. 

.  Q»  Bo  yon  have  a  copy  of  Exhibit  X-7,  which  was  incor¬ 
porated  by  reference?  A.  I  do  not  have  it  with  me,  no. 

Q.  I  think  it  has  been  incorporated  by  reference  in  this 
case.  I  am  sure  of  that  A.  I  think  sow.  ‘L  : 

Q.  Bo  yon  have  a  copy  of  it?  A.  I  do  not  have  a  copy 
of  it.  i  .  •  ,  yr  j  »  * „ 

Q.  Bef erring  to  Exhibit  X-7  in  Docket  8230,  which  was 
incorporated  by  reference  in  this  case,  on  page  16  of  that 
exhibit  for  inbound  terminating  traffic  from  the  West 
Indies,  [2267]  Central,  North  and  South  America,  the 
exhibit  shows  that  the  radio  carriers  handled  a  total  of 
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about  11,700,000  words.  On  page  17  of  the  same  exhibit, 
it  appears  that  the  cable  carriers  for  the  West  Indies,  Cen¬ 
tral,  North  and  South  America,  handled  almost  19,000,000 
words  of  traffic  terminating  in  the  United  States.  ~ -> 
For  inbound  transit  traffic,  the  exhibit  shows  that  the 
radio  carriers  handled  about  4,000,000  words  inbound,  and 
the  cable  carriers  10,000,000  words  inbound. 

Now,  do  those  traffic  statistics  indicate  or  show  that  so 
far  as  Central  and  South  America  are  concerned,  the  cable 
carriers  handled  twice  as  much  inbound  traffic  as  the  radio 
carriers?  A.  These  figures  show  that 

Q.  So  that  your  conclusion  would  not  be  true  regarding 
Central  and  South  America  T  A.  My  conclusion  related  to 
the  over-all  telegraph  traffic,  world-wide. 

Q.  Is  it  fair  to  draw  a  conclusion  on  a  world-wide  basis  t 
A.  I  believe  it  is.  With  these  facts,  my  conclusion  would 
seem  to  make  the  predominate  radio  position,  inbound, 
from  the  areas  of  the  world  much  more  important 

-  Q.  Is  it  true  that  what  advantage,  if  any,  there  may  be 
radio  carriers  or  cable  carriers  depends  upon  the  particular 
[2268]  country  of  the  world  T  A.  This  is  in  the  entire  area, 
which  has  had  extensive  coverage  by  cable,  long  before 
radio  was  ever  heard  of.  - 

Q.  And  in  that  particular  area,  the  cable  has  a  material 
advantage  over  radio,  with  respect  to  inbound  traffic?  A. 
I  would  not  say  that 

1  Q.  Don’t  your  figures  show  that?  A.  There  is  much 
more  traffic  inbound,  cable-wise,  than  by  radio. 

'Q.  That  was  the  same  type  of  reasoning  on  which  you 
based  your  other  conclusion  in  your  testimony?  A.  There 
is  much  more  direct  coverage  by  cable  in  South  America 
than  there  is  by  radio. 

a  *■  ^  %  .  * 

. ,  Mr.  Hartman:  May  I  ask  one  clarifying  question, 
.  ~  Mr.  Hawkins?  . 

Mr.  Hawkins:  Surely. 

-  Mr.  Hartman:  Do  you  know  whether  or  not  in 
South  America  most  of  the  inbound  traffic  to  the 
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r  •  * 

United  States  is  transmitted  by  government  monop¬ 
olies,  or  is  it  a  competitive  situation  within  the  Sooth 
American  field,  for  traffic  outbound  from  Sooth 
America?  '* 

,  «  -  *  *  * 

The  Witness :  It  is  primarily  a  competitive  situa¬ 
tion  in  South  America.  V 

Mr.  Hartman:  And  most  of  Mackay’s  correspond¬ 
ents  in  South  America  are  private  companies;  is 
that  true?  *  r 

•  l  * .  *  m  -  *  » %  .  *  4  * 

[2269]  The  Witness:  Yes,  they  are.  • 

Mr.  Hartman:  Competing  with  other  private 
-  *  companies  out  of  South  America?  *  -  " 

The  Witness:  Yes,  sir.  /  :  ^  ;  " 

Mr.  Hartman:  And  All  America’s  cable  system  is 
-  in  no  wise  controlled  by  the  foreign  administration 
other  than  through  concessions;  is  that  true?  *  ' 
The  Witness:  At  the  present  time,  that  is  true. 
Mr.  Wendt:  Can’t  we  conclude  from  that,  Mr. 
Tower,  that  where  we  do  not  have  these  government 
monopolies  in  foreign  administrations  the  cables 
can  usually  do  better  than  the  radio?  ! 

The  Witness:  Where  they  have  been  in  for  some 
time,  I  think  that  is  a  fair  conclusion  at  the  present 
time.  '  v'  : 

Mr.  Wendt;  The  same  situation  to  which  Mr. 
Hawkins  referred,  with  respect  to  the  preponderance 
of  cable  inbound  traffic,  also  exists  in  the  United 
Kingdom,  does  it  not? 
t.  The  Witness:  I  believe  it  does,  r 

Mr.  Wendt:  And  France?  -  ;*  ’ 

The  Witness :  I  do  not  know  about  France. 

■  •»  **  f-  <*1* 

•  •  J 

By  Mr.  Hawkins: 

*  V  .  '  ♦  *  v 

*  .  ,  ;  J  ^  ^  ‘  L  *  •  ^ 

Q.  With  respect  to  the  principal  maritime  countries  of 
Europe  the  cables  handle  most  of  the  inbound  traffic,  do 
they  not?  U.  K.,  for  example,  the  United  Kingdom?  A. 
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1  believe  that  is  true  on  U.  K.  Iam  not  sure  an  [2270]  the 
other  oarmiries.  I  do  not  know  the  figures. 

■  .  •  -  «-  -.i  * 

Mr.  Wendt:  What  abont  Holland*  '  ‘ 

The  Witness:  Pardon  met 

•  _s Mr.  Wendt:  What  aboxxt  Holland! 

-  * 

The  Witness :  Inbound  radio  from  Holland  exceed 
inbound  cable  traffic.  1 

•*  .  “  L  ,  *»  j  .  ,  *  1 ki  » 

By  Mr.  Hawkins:  ' 

•  ’  *  ,  .  j  a,  * 

..  Q.  It  is  about  a  fifty-fifty  split,  is  it  not!  A.  In  the  first 
six  months  of  1947,  the  radio  inbonnd  was  5L5  per  cent,  and 
the  cable  inbonnd  was  48.5  per  cent.  All  of  the  inbonnd 
radio  was  handled  by  EGA. 

.  .  Q,  How,  is  it  not  true  that  the  cables  handle  most  of 
the  inbonnd  traffic  from  France,  for  example!  A.  I  do  not 
know. .  I  do  not  have  the  figures,  Mr.  Hawkins. 

Q.  Exhibit  X-7,  pages  2  and  3,  indicate  that  inbonnd 
radio  handles  8^00,000  words,  and  inbonnd  cable  handles 
4*330,000  words.  Do  yon  have  any  information  on  Bel¬ 
gium!  A.  I  do  not  know. 

Q.  The  same  exhibit  indicates  that  the  radio  handles 
abont  1,000,000  words  inbonnd  and  the j  cable  handles 
1^800,000  inbonnd. 

*  TJ.  El,  the  radio  handles  inbound  abont  4*000,000  words ; 
the  cables  handled  inbonnd  23,000,000  words. 

Mr.  Hartman:  May  I  ask,  Mr.  Hawkins,  what  are 
the  periods  [2271]  yon  are  using! 

Mr.  Hawkins:  The  first  six  months  of  1947.  I 
think  it  is  the  same. 

.  ,  „  ,  j 

#  ♦#  ,  ^  •  *  f 

By  Mr.  Hawkins : 

*-•  i  .  • 

Q.  Don’t  the  traffic  statistics  indicate,  Mr.  Tower,  that 
in  many  eases  throughout  the  world  the  cable  carriers  have 
a  material  advantage  on  inbound  traffic!  A.  In  the 
instances  that  you  have  cited,  cable  traffic  has  exceeded 
radio  traffic  inbonnd  to  the  United  States. 


Bertram  B.  Tower,  for  Intervener — Cross. 


»  ►  ■  t 

:  Q.  Is  it  not  true  that  radio  earners  have  handled  a  targe 
part  of  their  traffic  from  snch  countries  as  China,  Russia, 
and  places  like  that,  where  inbound  cable  service  is  some¬ 
what  limited  f  A.  Where  there  is  a  strong  national  com¬ 
petitor,  the  radio  traffic  inbound  does  in  most  cases  mate¬ 
rially  exceed  the  cable.  -• 

Q-  Now,  is  it  not  true  that  it  depends  on  the  facilities 
available  in  the  particular  country!  If  there  are  direct 
cable  facilities  inbound,  as  in  France,  the  United  Kingdom, 
and  countries  of  South  America,  cable  does  handle  most 
of  the  traffic  under  those  circumstances?  A.  Facilities  have 
something  to  do  with  it 

* 

Mr.  Wendt:  Subsidies  have  something  to  do  with 
it,  too,  do  they  not,  Mr.  Tower! 

-  -  The  Witness:  I  would  say  so.  The  position  of  the 
[2272]  privately  operated  companies  is  another 

factor.  -  ■  • 

*  r*.  •  . 

**  i  '  *  «  1  •  *  ^  f 

By  Mr.  Hawkins: 

Q.  But  generally  where  the  cable  companies  operate  and 
have  cable  connections,  they  do  very  well  on  inbound  traffic! 
A.  We  behove  we  have  done  well  where  we  operate  directly. 

Q.  Then  your  conclusions  are  drawn  from  an  -over-all 
picture  and  should  be  qualified  to  that  extent!  A.  From  the 
picture  presented  in  Exhibit  No.  162;  which  is  the  world¬ 
wide  picture,  to  me  it  is  evident  that  the  radio  carriers 
still  enjoy,  over  all,  a  better  position  on  inbound  traffic.  - 

Q.  But  to  many  areas  of  the  world  and  many  countries 
of  the  world,  that  is  not  at  all  true!  A-  There  are  excep¬ 
tions.  This  is  an  over-all  picture.  ..  t  \  . 

Q.  So  that  by  taking  the  results  that  yon  have  taken, 
if  the  traffic  volume  to  certain  countries  like  China,  Rimma, 
and  places  in  Asia,  should  be  unusually  high —  A.  And 
The  Netherlands  and  Portugal!  /. 

Q.  (Continuing) — should  be  unusually  high  from  those 
countries  that  lack  cable  connections,  it  would  tend  to  dis¬ 
tort  the  oonoktsion  on  a  world-wide  basis!  A.  It  would 
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even  make  the  radio  position  even  greater  on  inboimd 
traffic.  .  •  • 

.  Q*  Of  course,  that  radio  position  would  be  required  io 
.[2273]  offset  the  very  material  advantage  that  the  cable 
companies  have  in  other  areas.  A  There  is  a  great  deal 
more  investment  involved  in  cables,  too. 

.  Q.  There  are  many  exceptions  throughout  the  world? 
A  There  are  some  exceptions,  bnt  from  an  over-all  stand¬ 
point,  I  think  my  statement  is  a  good  statement 

•  •  *  ' 

V  •  <  •  .  ■  ‘  •  •  •  • 

•  ,  >  * 

• :  [2274]  Q.  Mr.  Tower,  do  yon  recall  Mr.  McPherson’s 
testimony  about  AC&R’s  contract  obligation  with  the  Hol- 
;  landPTT?  A  'With  respect  to  traffic t 
Q.  Yes.  A  Yes. 

,  Q.  Wonld  yon  state  what  that  is?  A  As  I  understand 
1  it — I  believe  it  is  in  the  record — as  a  matter  of  fact,  I 
haven’t  read  it  in  the  contract  itself — bnt  as  I  understand 
i  it,  the  AC&R  system  guarantees  50  per  cent  of  the  combina- 
!  tion  Mackay  and  Commercial  traffic  to  and  from  Holland. 

Q.  With  respect  to  traffic — to  Holland?  A  I  am  not 
.sore. 

Mr.  Hartman;  Do  yon  have  any  objection,  Mr. 
Hawkins,  to  his  seeing  the  agreement,  in  case  there 
is  any  question? 

<  t  •  4  »  . 

•  %  T 

A  Mackay  will  transmit  all  of  its  traffic  destined  to 
1  Holland  and  all  traffic  of  the  Commercial  Cable  Company 
1  [2275]  destined  to  points  in  Holland  excluding  Rotterdam 
j  and  not  otherwise  routed  and  guarantee  that  the  volume  of 
;  traffic  transmitted  over  any  twelve  months’  period  shall  not 
be  less  than  50  per  cent  of  the  total  volume  of  traffic  within 
control  of  Mackay  and  Commercial,  destined  to  all  Holland, 
including  Rotterdam. 

By  Mr.  Hawkins: 

*  r  „  •  r 

.  :  Q.  Do  you  know  what  percentage  of  the  AC&R  traffic 
is  destined  to  areas  outside  Rotterdam?  A  On  the  basis 


337 


.  Bertram  B.  Tower,  for  Intervenor — Cross. 

of  a  recent  study  that  I  had  made,  a  little  under  50  per  cent 
of  the  traffic  handled  by  Commercial  Cable  was  destined  to 
points  outside  Rotterdam. 

Mr.  Wendt:  50  per  cent  of  what — messages, 
words,  or  revenue?  v 

The  Witness:  Messages. 

By  Mr.  Hawkins: 

t  •  T  •  ~  »  4  *  s  i, ,  •  *  K.  t-*.-  *-.«  ^  X 

Q.  What  period  of  time  does  that  study  covert  A.  Jit 
took  three  different  days  in  May. 

Q.  1948T  A.  1948.  . 

Q.  There  is  testimony  in  the  record  now  indicated  that 
the  percentage  should  be  about  70  per  cent,  isn’t  that  true? 
A.  I  don’t  know  whether  that  is  true  or  not  I  heard  some 
testimony  about  70  per  cent  but  1  don’t  recall  just  exactly 
what  that  testimony  was.  •  L  *  L*.  .  r  , 

[2276]  Q.  Will  you  refer  to  Exhibit  1281  Does  the 
guarantee  refer  to  messages,  words  or  revenue!  A.  It  just 
says  traffic,  as  far  as  I  can  see.  I  can’t  find  any  other. 

Q.  Was  your  study  based  on  words  or  messages!  A. 
Messages.  -  ,  .  : 

Q.  Do  you  know  whether  or  not  this  figure  in  Exhibit 
128  is  based  on  words!  A.  Which  figure  are  you  referring 

to!  _  ■ '  c  "» v 

Q.  The  fourth  paragraph!  A.  I  have  no  idea  what  this 
figure  is  based  on — whether  it  would  be  words  or  messages. 

Q.  There  was  a  correction  in  the  exhibit  there.  As  I 
understand  it  now  it  should  read  70  per  cent  of  the  total 
eastbound  traffic  destined  to  Holland  handled  by  both  these 
companies  during  the  month  of  August  last  was  destined  to 
points  in  Holland  outside  of  Rotterdam!  A.  This  has  been 
corrected!  ,  y  :  k 

Mr.  Hartman:  Yes,  it  has.  The  correction  is  not 
in  your  copy.  >M7 

Mr.  Hawkins :  The  part  that  I  read  was  not  cor¬ 
rected,  was  it! 
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■*;r-  The  'Witness :  I  don’t  know  what  change  has  been 

made,  if  any. 

By  Mr.  Hawkins: 

[2277]  Q.  The  part  that  I  read,  there  was  no  need  for 
correction,  as  I  understand  it,  is  that  right? 

Mr.  Hartman:  I  have  forgotten  offhand  what  the 
first  part  of  the  corrected  sentence  was,  Mr.  Hawkins. 
.  /  Y’-  Do  yon  have  the  full  sentence  before  you? 

By  Mr.  Hawkins: 

e  -f  •  * 

/  Q.  Bo  yon  know  what  figure  was  submitted  to  the  Dutch 
Administration?  A.  I  beg  your  pardon,  Mr.  Hawkins. 

;‘r  <}.  Do  yon  know  whether  the  70  per  cent  figure  was  sub¬ 
mitted  to  the  Butch  Administration?  Apparently  it  was 
according  to  Exhibit  128.  .  A.  It  would  appear  to  be 
addressed  to  Mr.  Neher,  Postmaster  General. 

:i:  Q.  Can  yon  in  some  way  reconcile  these  two  apparently 
conflicting  figures — the  one  yon  have  given  and  the  one 
yon  submitted  to  the  Botch  ?  A.  The  letter  says, <<  Approxi¬ 
mately  70  per  cent  of  the  total  eastbound  traffic  destined  to 
Holland  handled  by  both  companies  during  the  month  of 
■  August  last  was  destined  to  points  in  Holland  outside  of 
Rotterdam” - 

9  .  ,-,-f  *  *  *  .  »  • 

1  ,,  V  I  .  *  W  1  '  .  * 

....  Mr.  Hartman:  What  year  was  that? 

;  ^  The  Witness:  That  was  1946. 

A.  ( Continuing) — whereas  zny  study  for  three  days  was 
based  on  the  period  in  May  1948. 

«  -  •  • .  • ' 

[2279]  Q.  Do  you  recall  a  memorandum  from  Mr. 
Spangenberg  to  Mr.  Henderson  dated  June  29, 1946  which 
was  read  into  the  record  at  page  1768? 

This  memorandum  states: 


Bertram  B.  Twer,  for  hUervenor— Grose.  •• 

...  “Dear  Forest:  Here  is  a  copy  of  memorandum 
28  June  1946  re  Holland.  Since  the  traffic  justificar 
v  .  Hon  aspect  of  the  proposed  MET  drcnil  has  been  eo 
emphasised  I  would  think  it  important  that  the 
‘revenue  to  foreign  administrations*  report  requested 
by  my  memorandum  8036-4  of  June  25  he  given 
special  attention  in  the  case  of  Holland.  ^ 

’|f%*  V  *  1  k  t  • 

Have  you  any  information  as  to  whether  the  figures 
requested  by  Mr.  Spangenberg  are  incorporated  in  the 
letter  [2280]  of  October  24, 1946,  Exhibit  128 1  A.  I  really 
don’t  know.  If  I  had  anything  to  do  with  it  I  don’t  recall  it. 

,  Q.  The  situation  is  that  apparently  you  promised  the 
Dutch  that  they  would  get  70  per  cent  of  the  traffic!  A.  I 
don’t  understand  it  that  way.  ... 

Q.  70  per  cent  of  the —  A.  I  believe  I  read  the  correct 
version  of  that  letter  just  a  few  moments  ago. 

Mr.  Gibbons:  Would  you  look  at  Exhibit  128  and 
see  if  that  reference  to  the  70  per  cent  is  a  promise 
of  traffic  or  a  reference  as  to  how  traffic  was  distri¬ 
buted  in  the  month  indicated!  ' 

The  Witness:  In  the  copy  of  the  original  that  I 
just  read,  as  I  recall  it  indicated  that  the  70  per  cent 
referred  to  the  traffic  which  was  actually  handled 
during  Hie  month  of  August  1946.  It  had  no  rela¬ 
tionship  to  the  50  per  cent  guarantee  so  far  as  I 
know. 

*  i  * 

*  *  4  '  ’  4 

By  Mr.  Hawkins: 

4  f  .  *  *  T  *  :  • 

Q.  The  50  per  cent  guarantee — the  70  per  emit  would 
be  the  amount  that  yon  would  have  transmitted  over  the 
Mackay  circuit  in  August  if  Hie  Mackay  circuit  were  in 
operation!  A.  I  don’t  follow  yon  at  all  on  that,  Mr.  Haw¬ 
kins.  The  statement  says  that  “70  per  omit  of  the  total 
eastbound  traffic  destined  to  Holland  by  both  the  companies 
during  the  [2281]  month  of  August  last  was  destined  to 
points  in  Holland  outside  of  Botterdam.” 
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Q.  And  yon  propose  to  transmit  over  the  radio  circuit 
all  traffic  to  points  outside  Rotterdam?  A.  I  don’t  believe 
so.  I  believe  any  traffic  specifically  routed  over  Commer¬ 
cial  Cable  will  go  over  the  direct  cable  circuit  to  Rotter¬ 
dam. 

-  Q.  As  much  as  necessary  will  be  diverted  to  make  up  the 
guarantee  of  50  per  cent!  A.  We  don’t  think  there  will  be 
any  such  necessity. 

•  •  •  '  •  •  • 

„  ‘  *  *  w  f  *  ** 

[2314]  By  Mr.  Werner: 

•  ;  •  .  •  •  •  •  ,  • 

[2316]  Q.  O.  K.  We  won’t  go  into  that  line  of  ques¬ 
tioning  any  further.  I  believe  you  stated  in  answer  to  a 
i  question  asked  of  you  by  Mr.  Hawkins,  that  on  the  basis 
of  a  recent  study,  a  little  less  than  50  per  cent  of  the  mes¬ 
sages  destined  to  Holland  are  to  places  other  than  Rotter¬ 
dam. 

Does  that  not  indicate  that  in  order  to  make  up  for  the 

*  50  per  cent  guarantee,  and  assuming,  for  the  purposes  of 
this  question,  the  guarantee  is  based  on  messages,  that 

•  there  will  have  to  be  some  diversion  of  traffic  from  the 
cables  to  the  radio?  A.  Well,  assuming  this  is  all  the 
traffic  we  are  going  to  handle — the  traffic  presently  in  the 
control  of  AC&R — that  might  be  a  fair  conclusion,  but  we 
expect  to  be  able  to  produce  additional  business  with  the 
direct  circuit. 

i  Q.  Might  not  the  additional  business  be  produced  in  the 
same  proportion  as  it  is  presently  being  handled,  namely, 
a  little  less  than  50  per  cent  of  the  additional  business 
[2317]  wifi  be  going  to  places  other  than  Rotterdam?  The 
additional  business  might  not  change  the  proportions  on 
the  destinations  of  the  traffic?  A.  The  50  per  cent  relates 
to  the  direct  circuit 

•  * 

Q.  50  per  cent  as  I  understand  it  is  50  per  cent  of  all 
the  traffic  handled  by  the  AC&R  system  destined  to  Holland 
wifi  go  over  the  radio  circuit?  A.  Yes,  sir. 
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*  *  »■*#  '  «* 

l  -  Q.  Your  study  indicates  that  a  little  less  than  50  per 
cent  of  traffic  now  handled  by  the  AC&R  system  goes  to 
points  other  than  Rotterdam?  A.  Yes.  *  1-  .  * 

Q.  My  question  is:,  in  that  case  won’t  it  be  necessary 
to  divert  some  of  the  traffic  from  the  cables  to  the  radio 
in  order  to  make  up  the  guarantee,  or  pay  the  guarantee 
out  of  your  pocket?  A  I  think  with  the  new  circuit  we 
will  get  some  greater  volume  of  traffic  to  Amsterdam  and 
points  outside  of  Rotterdam  and  traffic  via  Mackay  Radio. 

Q.  Do  you  have  any  assurance  that  any  increase  in 
traffic  that  you  would  get,  that  more  than  50  per  cent  of 
that  amount  would  go  to  places  other  than  Rotterdam? 
A  Well,  the  only  traffic  we  had  to  handle  to  Rotterdam  is 
traffic,  as  I  understand  it,  as  I  recall,  traffic  routed  spe¬ 
cifically  via  Commercial  Cable  Company. 

[2318]  Q.  Let  me  give  you  an  example  and  maybe  you 
will  be  able  to  answer  my  question  a  little  easier.  Let’s 
assume  that  your  study  showed  a  hundred  messages  going 
to  Holland,  45  of  which  went  to  places  other  than  Rotter¬ 
dam,  55  went  to  Rotterdam. 

Now  your  testimony  is  that  you  believe  that  in  the 
event  the  direct  circuit  is  granted  to  Mackay  you  will 
increase  your  traffic  to  the  Netherlands. 

Let’s  assume  that  that  actually  would  occur  and  you 
would  get  an  additional  hundred  messages  by  diversion.  Is 
there  any  assurance  that  the  hundred  messages  will  not  be 
in  the  same  proportion  as  presently,  namely,  in  my  example, 
55  per  cent  to  places  other  than  Rotterdam  and  45  to 
Rotterdam?  You  would  still  have  to  have  a  diversion. 
A  There  is  no  definite  assurance,  but  that  hundred  mes¬ 
sages  may  be  entirely  handled  by  Mackay  Radio  over  its 
direct  circuit.  1  •  .  .  •  •  •  . 

Q.  The  messages  that  you  receive  for  Holland  will  be 
either  for  Rotterdam  or  places  outside  of  Rotterdam?  A 
Bight.  .  v 

,  Q.  Presently  a  little  over  50  percent  of  the  messages 
going  to  Holland  are  for  Rotterdam,  is  that  correct?  A 
Correct 
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Q.  Any  increase  in  traffic  for  Holland  may  very  well 
have  the  same  proportions — that  is,  a  little  over  50  per¬ 
cent  of  any  increased  traffic  may  be  going  to  Rotterdam, 
toot  (2319]  A.  It  may  be,  very  welL 

Q.  In  that  event,  there  may  be  some  diversion  from  the 
cable  to  the  radio  in  order  to  make  up  that  50  percent  guar¬ 
antee  unless  you  pay  it  out  of  your  pocket  A.  Unless 
that  traffic  goes  over  the  direct  circuit*  * 

Q.  But  file  routing  practice,  as  I  understand  it,  in  the 
AC&R  system,  is  that  all  Rotterdam  traffic  would  be  via 
cables  whether  it  is  routed  via  Commercial  Cable  or  not 
Is  that  correct?  A.  If  it  is  routed  via  Mackay  it  will  go 
over  the  direct  -circuit.  A  message  routed  via  Mackay  Radio 
to  Rotterdam  will  go  over  the  direct  circuit 

Q.  Correct  A.  If  these  hundred  additional  messages 
are  routed  via  Mackay  Radio,  they  will  go  over  the  direct 
circuit  If  they  are  routed  via  Commercial  Cable,  there 
might  possibly  be  required  a  diversion  from  cable  to  radio. 

•  •  •  • 

[2364]  Q.  Are  you  aware,  Mr.  Tower,  that  in  1942,  the 
radio  companies,  by  order  of  the  Commission  and  the  Board 
of  War  Communications,  went  out  of  the  domestic  tele¬ 
graph  field?  A.  Yes,  it  did.  I  am  aware  of  that 

Q.  And  since  that  time  have  not  engaged  in  domestic 
telegraph  operations!  A.  That  is  trne. 

Q.  You  are  aware  also,  I  assume,  of  the  merger  of  West¬ 
ern  Union  landlines  and  the  Postal  system  in  1943 — I 
believe  it  was  in  October  1943.  A.  I  am. 

[2365]  Q.  Bo  you  understand  that  the  legislation  which 
permitted  the  creation  of  the  Western  Union-Postal  mer¬ 
ger  whs  voluntary  legislation  which  permitted  rather  than 
required  a  consolidation?  A.  That  is  my  understanding. 

<j.  I  understand  that  during  1946  and  1947,  Mr.  Tower, 
tins  Commission  granted  to  the  Western  Union  landfines 
several  rate  increases.  Is  that  true?  Are  you  familiar  in 
general  with  the  Commission’s  orders  in  those  cases?  A. 
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Yes,  I  am.  As  I  recall,  they  did  grant  several  rat©  increases 
to  the  landfine  company. 

'  *  *  #  -  #  '  •  • 

[2367]  Q.  Mr.  Tower,  will  yon  nse  Exhibit  163  and 
163-A  to  indicate  as  between  the  two  companies  of  the 
AG&B  system,  what  the  sitnation  is  as  to  traffic  by  the  dif¬ 
ferent  categories,  public,  government,  press  and  greetingt 
A.  Taking  the  public  class  first,  it  will  be  noted  on  Exhibit 
163-A  that  during  the  period  1944  through  the  first  six 
months  of  1947,  All  America  has  increased  its  public  traf¬ 
fic  from  32  million  in  1944  to  almost  29  million  in  the  [2368} 
first  six  months  of  1947,  or  approximately  doubling  that 
figure  will  be  57  million,  or  an  increase  of  25  million  words. 

Commercial  Cable  has  increased,  in  the  public  class, 
from  19  million  to  around  42  million  on  an  annual  basis, 
doubling  the  1947  figure — an  increase  of  23  million  words. 
Mackay  has  increased  from  almost  20  million  in  1944  in  the 
public  class,  to  around  75  million,  an  increase  of  some  55 
million  words.  *  - 

Q.  Now,  will  you  indicate  for  government  the  situation 
that  these  exhibits  reflect?  A.  Both  AH  America  and  Com¬ 
mercial  you  wiH  note  have  dropped  in  their  volume,  par¬ 
ticularly  Commercial  Cable.  Yon  wiH  note  that  Commer¬ 
cial  Cable  handled  59  million  words  in  1944  in  the  govern¬ 
ment  class,  and  in  the  first  six  months  of  1947  it  had 
dropped  down  to  3,800,000.  Mackay  on  the  other  hand 
remained  about  constant  throughout  the  period  in  the  gov¬ 
ernment  classification — 9  million  in  1944  and  around 
8,600,000  on  an  annual  basis,  using  the  1947  figures  as 
shown  there. 

Q.  Bo  these  exhibits  reflect  that  there  has  been  any: 
substantial  diversion  of  government  traffic  from  the  Com¬ 
mercial  Cable  Company  to  Mackay?  A.  I  certainly 
wouldn't  think  so.  I  think  the  government  traffic  has  just 
disappeared.  It  was  war-time  traffic,  [2369]  particularly 
Commercial  Cable  Company,  and  tins  traffic  has  practically 
disappeared. 


;  .  .<*  y  ,  v  V1**-*  ’■•w-1  t+  '  *.jr 
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.Q.  Bat  it  does  appear  that  the  Commercial  Cable  has 
increased  substantially  in  the  public  class,  and  that  the 
drop  in  traffic  which  it  has  experienced  has  been  in  the  gov¬ 
ernment  class,  is  that  correct?  A.  That  is  true.  ... 

Q.  Would  you  indicate  roughly  the  ratio  of  public 
increase  as  between  1944  and  1947  and  the  first  six  months 
projected  for  the  three  companies  of  the  AC&R  system  and 
for  all  radiotelegraph  carriers  combined,  exclusive  of 
Mackay?  A.  Commercial  Cable  Company,  public  class,  is 
more  than  double  in  the  period  covered.  Mackay  Badio  has 
increased  about  3%  times  in  the  public  class.  All  America 
has — its  increase  is  a  little  less  than  double  the  1944 
figure.  All  radio  carriers,  excluding  Mackay,  has  about 
doubled  in  volume. 

•  •  •  •  .  •  ,  • 

.  [2372]  Q.  Mr.  Tower,  questions  were  asked  at  page 
2036  of  the  record,  in  your  cross  examination,  as  to  whether 
or  not  it  was  a  fact  that  as  to  certain  points  now  the  traffic 
which  is  routed  via  CC  or  for  which  CCC  at  one  time 
might  have  been  the  normal  route  for  AC&R  traffic,  is  now 
being  routed  via  Mackay.  I  will  ask  you  to  refer  to  Exhibit 
3,  please,  and  indicate  what  that  exhibit  shows  to  be  the 
normal  route  for  traffic  to  Australia  shown  on  page  2?  A. 
This  Exhibit  indicates  that  the  normal  routing  to  Australia 
for  Mackay  traffic  via  Commercial  Cable-New  York. 

'  Q.  And  the  Azores  on  the  same  page  please.  A.  Mackay 
traffic  via  Commercial  Cable-New  York. 

Q.  Belgium  on  page  3?  A.  Via  Commercial  Cable-New 
York.  v.  r 

[2373]  Q.  British  Oceania  on  page  4.  A.  Via  Com¬ 
mercial  Cable-New  York. 

Q.  Lebanon  on  page  9.  A.  Commercial  Cable  Company, 
New  York. 

Q.  The  Netherlands  on  page  10?  A.  Commercial  Cable, 
New  York. .  ’  * 

Q.  New  Zealand  on  the  same  page  please.  A.  Com¬ 
mercial  Cable,  New  York. 
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Q.  On  page  13  St  Pierre,  and  Miquelon  also  on  the  same 
page  Syria  T  A.  Commercial  Cable,  New  York.  u 

Q.  Do  yon  understand  that  at  least  certain  of  those 
points  are  considered  rather  heavy  traffic  centers?  A.  It 
is  my  understanding  that  some  of  them  are.  T  •%  . 

Q.  So  that  diversion  of  traffic  from  Commercial  to 
Mackay  has  not  been  a  one-way  street,  has  it?  A.  No,  sir, 
it  has  not. 

^  —  «■  i  •  .  »  r  •  • 

Q.  I  believe  in  Jnne  of  1947,  at  the  request  of  the  Com¬ 
mission  a  routing  study  was  made  to  show  the  diversions  of 
traffic  between  carriers. 

Was  that  study  prepared  under  your  direction?  A.  It 
was. 

Q.  Will  you  indicate  what  that  study  showed  as  to 
diversions  between  Mackay  and  Commercial  Cable  Com¬ 
pany  during  the  month  of  June  1947?  [2374]  A.  Yes,  sir. 
To  the  Atlantic  area,  Mackay  handled  out  of  New  York  1311 
messages  which  were  specifically  routed  via  Commercial 
Cable.  ' 

In  the  same  period.  Commercial  handled  2^55  messages 
which  had  been  specifically  routed  via  Mackay.  I  might 
add  also  that  the  two  carriers — Commercial  Cable  and 


Mackay — handled  a  little  over  1800  messages  which  had 
been  specifically  routed  via  AH  America  to  the  Atlantic 
area — Europe  and  so  forth. 

Q.  Mr.  Tower,  there  has  been  some  confusion  in  the 
record  as  to  the  position  which  AC&B,  or  the  companies  of 
the  AC&B  system,  have  taken  in  the  rate  case  Docket  8230. 

Would  you  indicate,  for  the  record,  precisely  what  the 
position  of  the  American  Cable  and  Badio  system  com¬ 
panies  have  been?  A.  Yes,  sir.  On  page  2  of  the  memo¬ 
randum  brief,  on  behalf  of  All-America  Cables,  the  Com¬ 
mercial  Cable  Company  and  Mackay  Badio,  this  state¬ 
ment  was  made : — we  are  speaking  here  of  the  conclusion 
that  was  drawn — “that  this  Commission,  in  a  proceeding  of 
this  sort  should  accept  as  a  yardstick  the  net  earnings  of  the 
international  communications  industry  as  a  whole.” 
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Bertram  B.  Tower,  for  Intervemr— Cross, 

Q.  As.  I  recall  the  record,  there  was  some  confusion 
as  to  whether  or  not  that  was  actually  the  yardstick  recomr 
r  mended  or  whether  it  was  the  net  revenue  requirements  of 
the  AC&R  [2875]  system.  Would  you  indicate  the  pro- 
'  posal  made  by  the  AC&R  group,  and  the  reason  for  that 
proposal!  A.  Yes.  On  page  7  of  the  same  brief  this  state¬ 
ment  was  set  forth : 

“To  meet  their  revenue  requirements,  most  of 
the  carriers,  during  the  proceeding  in  this  case,  made 
specific  proposals  for  rate  increases.  These  propo¬ 
sals  were  spelled  out  in  detail  on  the  record  and  were 
aimed  primarily  at  the  individual  situation  of  the 
proposing  carrier  with  the  exception  that  the  three 
companies  of  the  AC&R  system  were  considered  as  a 
group.  We  believe  that  the  AC&R  proposal  is  sound. 
.  .  r  ,  “In  view  of  the  fact  that  the  AC&R  system,  for 
whose  revenue  needs  the  proposal  was  advanced, 

1  includes  both  limited  area  cable  carriers  and  a  world¬ 

wide  radio  carrier,  the  proposal  therefore  will  more 
nearly  meet  the  revenue  needs  of  the  industry  than 
wiE  any  of  the  other  proposals.” 

r  <  t  i  *  * 

Q.  So  the  yardstick  which  we  recommended  to  the 
Commission  was  the  net  revenue  position  of  the  industry? 

A.  That  is  true. 

,  » *  • 

•  •.  •  •  •  • 

£2382}  By  Mr.  Hartman: 

Q.  Mr.  Tower,  will  you  please  turn  to  your  Exhibit  No. 
168  and  indicate  from  that  exhibit  the  effect  of  the  direct 
radio  operation  of  Mackay  on  the  AC&R  system,  on  the 
basis  of  revenue  per  word?  A.  I  believe  the  Mackay  circuit 
with  Portugal  was  opened  October  20, 1947.  In  that  month 
the  AC&R  system  carried  a  combined  wordage  of  some 
;  44JOOO  words,  with  a  revenue  to  the  AC&R  group  of  some 
$1400,  adding  the  $832  with  the  $1100  outbound  and  inbound. 
That  is  an  average  of  a  little  over  three  cents  per  word. 


Bertram  B.  Tower,  for  Intervenor — Cross. 

In  December/ with  the  circuit  in  foil  operation  for  the 
entire  month,  the  AC&R  group  handled  some  76,000  'words, 
with  a  revenue  of  $5300,  or  an  average  [2383]  revenue  per 
word  of  around  7  cents  per  word.  “  '  r 

In  this  period  you  will  note  that  Mackay  handled  a  sub¬ 
stantially  heavier  inbound  traffic  volume  from  Portugal 
than  in  October.  ;  ;  > 

•  •  •  •  •  •' 

Q.  Those  differences  that  yon  have  pointed  out  in  the 
case  of  Portugal  and  Surinam  I  assume  result  from  the 
difference  in  divisions  of  tolls  via  radio  and  via  cable 
inbound  and  outbound  from  those  two  points,  is  that  cor¬ 
rect?  A.  That  is  right 

*  •  ■  . '  ■ 

•  •  •  •  •  ,  , 

[2388]  Q.  Will  you  indicate,  Mr.  Tower,  what  that 
exhibit  reflects  for  the  three  months’  period  shown? ,  A. 
This  exhibit  reflects  the — it  is  a  comparative  statement 
of  messages,  words  and  revenue,  of  all  of  the  international 
carriers  handling  traffic  to  and  from  The  Netherlands, 
indicating  percentagewise  the  relative  volume  handled  by 
each,  both  outbound  and  inbound. 

You  will  note  that  the  inbound  traffic  messages  handled 
by  BCA  communications  has  increased  during  that  period 
from  49.9  per  cent  in  October  to  50.3  per  cent  in  November 
and  55.6  per  cent  in  December. 

Q.  What  is  the  situation  with  respect  to  outbound? 
A.  Outbound  BCAC  handled  33  per  cent  in  October,  32  per 
cent  in  November,  30.7  per  cent  in  December.  Western 
Union  went  from  49  per  cent  to  52.8  per  cent  and  the  ACftB 
group  went  from  18  per  cent  to  16£  per  cent  of  the  total 
traffic  handled  to  The  Netherlands.  >  ■ 

Q.  In  each  of  these  exhibits  just  referred  to,  Mr.  Tower, 
[2389]  the  exhibits  reveal,  I  believe,  that  the  inbound  pro¬ 
portion  of  the  radio  carrier  is  a  much  greater  percentage 
than  is  the  outbound  percentage  of  the  radio  carrier,  is  that 
correct?'  A.  Yes,  sir,  definitely. 


Bertram  B.  Tower,  for  Intervenor — Cross. 

Q.  What  is  your  explanation  for  that  fact?  A.  I  think 
it  is  all  tied  in  with  the  interest  of  the  Administrations  on 
the  other  end,  to  send  their  traffic  over  the  radiotelegraph 
circuits.  I  think  I  so  previously  testified.  ” 

-  L-.  •  •  -•  • 

t  *  r  »•  y  »  .  " 

♦  £2398]  Q.  Mr.  Tower,  on  cross  examination  of  Mr.- 
Stockton,  Mr.  Margraf  pointed  out  that,  for  a  period  of, 
I  believe,  the  first  six  months  of  1947,  the  AC&R  companies 
as  a  group  had  a  substantially  larger  percentage  of  the  gross 
international  revenues  than  did  BCAC,  as  a  basis  of  com¬ 
parison  for  the  AC&R  system  and  the  RCA  operation.  Do 
yon  believe  that  the  comparison  of  AC&R  and  RCAC,  on 
a  gross  revenue  basis,  is  the  proper  comparison  to  draw  as 
between  the  systems?  A.  No,  I  don’t  believe  it  is. 

Q.  Will  you  explain  why,  please?  A.  In  the  first  place 
you  are  comparing  one  radio  telegraph  carrier  with  three 
other  carriers,  two  being  cable  carriers  and  one  being  radio. 
Cable  carriers,  you  have  operations  at  both  ends  of  a  cable 
circuit,  with  of  course,  much  greater  investment,  essentially 
greater  maintenance  cost  with  respect  to  the  maintenance 
of  ocean  cables. 

As  a  matter  of  fact,  I  believe  that  the  AC&R  system, 
its  three  companies,  has  invested  something  over  $60  million 
primarily  in  its  cable  facilities,  whereas  RCA,  I  believe,  has 
invested  some,  I  think,  a  little  over  $20  million.  Naturally 
you  would  expect  to  have  the  greater  gross  revenue  return 
on  that  much  greater  investment 

[2399]  Q.  In  order  that  the  record  may  be  accurate 
on  the  point,  would  you  use  Exhibits  62  and  67  introduced 
by  the  Commission,  to  indicate  the  gross  and  net  plant  of 
RCAC  and  the  AC&R  system,  please?  A.  On  Exhibit  62 
the  book  cost  of  RCA’s  operated  plant  is  shown  at  Decem¬ 
ber  31,  1947  as  some  $21,000,000,  and  a  net  book  cost  of 
operated  plant  of  $7,800,000.  On  Exhibit  67,  page  2,  the 
book  cost  of  the  plant  of  the  AC&R  system  is  $63,700,000, 
and  a  net  of  $22,400,000. 


Bertram  B.  Tower,  for  Intervenor — Cross. 

Mr.  Hawkins:  What  exhibit  was  thatf  l  *-  -  \ 

The  Witness:  Exhibit  67,  page  2.  ^ 

,  ,  ,  p  »  ,  **'  *  '  '*  *  ’ 

•  •  *.  >  *  *  k  .  .  ,  \  *  *«■  a  - 

By  Mr.  Hartman:  ;  '  *  ;  V 

-  •  *  .  ^  ^  ^  ^  7  .  ,  t 

Q.  Yon  pointed  out,  I  believe,  in  yonr  statement  a 
moment  ago,  Mr.  Tower,  that  the  cable  companies  have  a 
substantially  larger  investment,  andalso  that  they  do  cable 
traffic  twice,  they  do  operate  normally  both  ends  of  the 
circuit.  Is  it  not  also  true  that  they  receive  in  most  cases 
less  small  terminal  payouts  and  things  of  that  sort,  that 
they  receive  practically  100  percent  of  the  toll!  A.  In 
general,  yes,  that  is  true.  ‘  J*  "‘''r  '  " ' ' 

Q.  If  you  do  not  consider  revenue  to  be  the  proper 
basis  for  comparison  what-  do  you  believe  would  {».  the 
proper  basis  for  comparison  t  A.  You  might  compare  word 

*  •«§  •  -  '  '  i*  -  ♦  '  •  *  .  *  *  t  J  s  1  ^  '  »  ►  l  **■  '  \  x  ^  Kj  \  f  j 

volume.  •  . 

[2400],  Q.  Will  you  compare  Exhibit  160^  will  you  com¬ 
pare  1946  and  the  first  six  months  of  1947,  with  the  totals 
for  the  AC&B  group  and  BCACf  A.  In  1946,  the  three 
companies  comprising  the  AC&B  system  carried  some  188 
million  words  to  and  from  the  United  States.  BCAC 
carried  232  million  words.  In  the  first  six  months  of  1947, 
the  AC&B  group  carried  some  108481,000  words,  the  BCA 
Communications,  108,611,000  words.  *  \  ! , 


[2410]  By  Mr.  Hawkins: 


[2413]  Q.  In  connection  with  Exhibit  3  you  referred  to 
a  number  of  points  where  Mackay  traffic  was  routed  via 
CCC  New  York.  Do  you  have  any  knowledge  of  whether 
more  Mackay  Badio  traffic  is  routed  via  Commercial  Cable 
than  Commercial  Cable  traffic  is  routed  via  Mackayl  A. 
I  believe  I  indicated  in  my  testimony  that  June  routing 
study  there  was  more  traffic  specifically  routed  via  Mackay 
going  to  the  Atlantic  area  handled  via  Commercial  than 
there  was  handled  by  Mackay  routed  via  Commercial. ;  ^ 


*v 


Bertram  B.  Tower,  for  Intervenor — Cross, 


r  [2414]  Q.  'Why  does  Mackay  route  the  traffic  via  Com¬ 
mercial  Cable?  A.  I  don’t  know.  I  am  not  familiar  with 
— I  don’t  have  anything  to  do  with  the  routing  policies 
of  the  company.  .u  *•  J  . 


s 


Q.  Is  it  because,  in*  certain  instances,  there  might  be 
more  revenue  to  the  AC&R  system?  A.  That  may  be  hut 
I  am  not  familiar  with  the  routing  policies.  V 
.  7Q.  Your  testimony  indicates,  does  it  not,  that  the  AC&B 
system  routes  traffic  by  cable  or  radio  as  it  sees  fit  under  the 
particular  circumstances.  A.  I  don’t  believe  the  testimony 
said  that  atafi.  I  merely  enumerated  the  results  of  a  study 
made  in  June  with  respect  to  traffic  handled  by  the  three 
companies.  ' 

*  *  %  -  *  ■  *  r  '  *  t.  .  . 

,  Q.  Mr.  Tower,  you  referred  to  certain  matters  in  con¬ 


nection  with  the  rate  proceeding  Docket  No.  8230.  I  believe 
:  you  made  the  statement  that  if  the  Commission  set  its  rates 
:  based  upon  the  needs  of  the  most  efficient  carrier,  all  other 
i  carriers  would  go  out  of  business.  A.  I  don’t  believe  I  used 
.  those  words.  ,  ~  .  .7  .*  .7" 

-  Q.  Do  you  recall  your  testimony  on  that  point?  A.  I 
believe  I  said  that  if  the  Commission  based  a  rate  determi¬ 


nation  upon  the  results  of  the  most  profitable  [2415]  car¬ 
rier,  if  may  well  eventually  force  the  other  carriers  out  of 
business  and  result  in  a  monopoly. 

Q.  Isn’t  it  true  that  that  rate  policy  would  more  prob- 
ably  result  in  a  situation  where  some  of  the  carriers  might 
make  less  operating  income  but  not  necessarily  go  out  of 
business?  A.  I  believe  Mr.  Werner  pursued  that,  and  I 
thought  I  had  cleared  that  up  to  some  extent.  .  It  would 
depend  a  great  deal  upon  the  investment  of  the  particular 
carriers  and  in  particular  the  carrier  upon  which  such  rates 
;  were  determined.  Presumably  such  rates  would  be  deter- 
i  mined  upon  the  rate  base  of  that  particular  carrier. 

Q.  If  the  Commission  should  set  its  rates  based  upon  the 
needs  of  the  most  efficient  carrier,  and  traffic  and  revenue 
»■  is  diverted  from  that  carrier  to  a  carrier  which  is  in  a  less 
f  favorable  financial  operating  position,  is  it  not  true  that  the 


*  r 
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effect  of  that  would  be  to  raise  the  general  level  of  the 
rates  to  the  public? ;  A.  That  would  be  possible,  I  presume. 

Q.  TheAC&R  rate  proposal  would  take  into  acoountthe 
net  earnings  of  the  industry  as  a  whole,  as  I  understand  it. 

Is  that  true?  A.  Yes.  We  thought  the  commission  should 
consider  the  industry  as  a  whole.  ;  *  : . 

Q.  Under  those  circumstances  the  earning  position 
[2416]  of  Commercial  Cable  is  a  factor  in  determining  the 
requirements  of  the  industry  as  a  whole.  A.  Commercial 
Cable  is  part  of  the  industry. 

Q.  So  that  if  you  take  into  account  the  needs  of  all 
carriers,  that  method  of  adjusting  rates  would  consider  the 
earnings  of  all  companies,  regardless  of  whether  or  not  they 
were  in  a  more  favorable  or  less  favorable  financial  operat¬ 
ing  position.  A.  It  would  take  into  consideration  all  com¬ 
panies.  ■  '■  t  :  v  •  '•/ . 

Q.  Adopting  the  same  rate  proposal  now— and  by  this 
I  mean  the  AC&R  rate  proposal— is  it  not  true  that,  by 
increasing  the  operating  costs,  that  the  industry  as  a  whole 
through  the  addition  of  new  plant  and  new  facilities,  new 
operating  expenses,  will  necessarily  require  higher  rates? 
A.  If  you  assume  that  the  addition  of  new  circuits — and 
this  is  your  assumption,  would  materially  add  additional  ; 
expenses,  it  might  possibly  require  higher  rates,  so  long  as 
competition  is  considered  to  be  a  policy”  of  the  Commission 
and  of  the  Government,  l  ,  •*>  .  (.f 

Q.  Is  it  not  true  that  with  the  addition  of  many  new 
circuits  there  would  be  need  for  additional  plant,  addi¬ 
tional  investment  in  communication  facilities?  >  A.  There 
undoubtedly  would  be  required,  for  many  new  circuits,  some 
additional  plant.  How  much  I  don’t  [2417]  know,  v 
Q.  And  the  investors  would  expect  a  return  on  that 
investment?  A.  Naturally.  >  :  -  *  / 

Q.  And  the  public  would  be  called  upon  to  pay  that 
return  on  the  investment?  A.  It  all  depends  on  how  much 
these  new  circuits  would  affect  the  expenses.  :  ? 
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Bertram  B.  Tower,  for  Intervenor — Cross, 

-t‘.;Q.  We  are  talking  about  the  return  on  investment  in 
<  communications  plant.  A.  Sure,  but  presumably  in  your 
new  circuits  yon  will  produce  additional  business.  .  < 

.7  Q.  Do  you  have  any  basis  to conclude  that  new  circuits 
would  produce  any  additional  business?  A.  No  specific 
knowledge. 

;j  ':  Q;  So  we  can  set  that  factor  aside.  A.  Well,  it  is 
possible.  v ,  .;-7V  .  •  •>;*  .  •  *  *•  7'.  7 

:.Q.  If  additional  communications  plant  must  be  added, 
as  I  think  we  have  agreed  upon,  there  must  necessarily, 
at  some  time,:  be  additional  expense  to  operate  the  addi¬ 
tional  plant  A.  Not  necessarily. 

_  Q.  Well,  at  the  time  you— as  you  gradually  expand  and 
1  increase  the  plant  there  will  be  some  expense — some  addi¬ 
tional  expense— in  the  operation  of  that  plant  [2418]  A. 
Operating  expenses? 

.il  Q.  Yes.  A.  Not  necessarily*  . 

7"  '  Q.  Suppose  you  should  add  10  circuits?  A.  Ten  circuits? 
Q.  Yes.  There  would  be  ah  increase  in  operating 
expenses,  wouldn’t  there?  A.  Maybe  some.  Not  neces- 
1  sarily  any  increase  in  your  labor  factor  which  is  probably 
75  or  80  percent  of  your  operating  costs. 

..Q,  Isn’t  it  true  that  the  expansion  of  facilities  here,  the 
1  expansion  of  communications  facilities,  with  the  expenses 
«  necessary,  to  operate  those  facilities  to  capture  the  same 
amount  bf  revenue,  would  have  the  effect  of  raising  the 
,  over-all  cost  to  the  public  for  communications  service?  A. 

;  There  might  be  a  small  portion,  but  I  say  not  necessarily 
any  substantial  increase  in  expenses. 

Q.  Why  do  you  say  not  necessarily?  A.  Because  there 
may  not  be  any  additional  personnel  required. r  • 

>  Q.  You  have  indicated  that  if  you  add  additional  circuits 
there  would  be  some  additional  expense.  A.  I  said  there 
may  possibly  be  some  additional  expense.  There  may  not 
Jbe  any  additional  personnel  required. 

[2419]  Q.  But  at  the  very  least  the  investor  would 
„  expect  a  return  on  the  additional  investment  that  must  be 
paid  for  by  the  public.  A.  There  might  be  added  revenues. 


Bertram  B.  Tower, 


for  Intervenor— Cross. 


«  4  i 

Q.  Yon  said  a  few  minutes  ago  that  there  wouldn’t  be 
any  added  revenues.  We  are  talking  about  the  expense 
side  only.  A.  I  didn’t  say  there  wouldn’t  be  any  added  ! 
revenues. 1  I  said  it  was  possible  that  there  wouldri’t 

Q.  We  can  confine  ourselves  to  the  one  side  here — the 
expense  side.  :  . 

My  question  is:  is  it  not  true  that,  with  the  continued 
expansion,  the  increase  in  the  communications  facilities,  f 
you  would  have  a  higher  cost  to  the  public  to  operate  the 
existing  facilities  plus  the  expanded  facilities  t  A.  I  said 
maybe  so,  but  it  isn’t  necessarily  so,  so  far  as  added  person¬ 
nel  are  Concerned,  which  is  the  major  item  of  expense. 

Q.  But  you  have  to  have  operators  to  operate  all  the 
circuits  or  operate  all  the  facilities  of  the  industry  as  a 
whole,  whatever  they  may  be,  isn’t  that  true!  A.  That  is 
true,  but  the  addition  of  new  circuits  doesn’t  necessarily 
require  the  addition  of  new  personnel.  "  f  s  , 

-  Q.  Can’t  we  come  down  to  a  simple  proposition.  [2420]  $ 

Each  time  I  have  asked  the  question  you  said  “WeD,  it  may 
not  necessarily.”  A.  Well,  that  is  my  opinion,  Mr.  Haw¬ 
kins. 

Q.  My  question  is:  will  it  not,  with  certainty,  increase 
the  over-all  operating  cost  to  the  publicf  A.  I  say  the  :'  } 


addition  of  new  circuits  does  not  necessarily  increase  your 
operating  expenses. 

'  Q.  But  how  about  the  continued  expansion  of  all  facili¬ 
ties  on  a  world-wide  basis T  Wouldn’t  that  necessarily 
increase  the  cost?  A.  Do  you  mean  a  long  range  program 
of  adding  new  circuits?  „  '  ■*  _ 

k  Q.  Yes.  A.  I  think  I  indicated  in  my  testimony  that 
there  probably  would  be  some  added  cost ' 

_  Q.  Which  the  public  would  have  to  pay  f  A.  Not  neces¬ 
sarily.  It  all  depends  upon  what  revenue  would  be  pro¬ 
duced  by  the  addition  of  such  facilities.  / 

Q.  But  you  indicated  that  there  would  be  no  additional 
traffic  volume.  A.  I  don’t  think  I  said  that  I  think  I  said 
it  was  possible  that  there  would  be  additions!  volume. :  ~  \ 


r  « 
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Bertram  B.  Tower,  for  hdervenor— Cross. 

Q.  Do  yon  have  any  basis  for  the  statement  that  there 
would  be  additional  traffic  volume?  A.  I  really  can’t  say. 
;Xt  is  looking  into  the  [2421]  future  as  to  which  I  could  give 
my  opinion  but  I  can’t  make  an  accurate  statement  as  to 
what  will  result , . 

•  .  •  •  •  •  ■  • 

-1  j::  [2452]  Q.  On  page  2158  and  2159  you  were  discussing 
the  traffic  statistics  with  respect  to  Holland.  You  made 
reference  to  the  inbound  percentage  by  the  radio  carrier 
and  you  went  on  to  say  in  lines  6  to  9:  ‘  ' 

T-  t  ’  j,T  *  r  ^  r  *  .  .  • .  j  *+  *  + 

“I  think  it  is  all  tied  in  with  the  interest  of  the 
[2453]  Administrations  on  the  other  end  to  send 
,  their  traffic  over  the  radio  telegraph  circuits.” 

4  *  ^  '  .  *  *  ,  *  *  *  ,  f  * 

Does  the  Holland  Administration  determine  whether 
traffic  goes  by  cable  or  radio  outbound  from  Holland? 
A.  1  really  don’t  know.  I  think,  just  from  a  general  under¬ 
standing,  I  believe  that  the  cable  companies  only  receive 
routed  traffic.  All  other  traffic  is  turned  over  to  the  Holland 

“  -W  •  *-*/  .  *'  '  •  ‘ 

PTT.  -  . 

■*  , 

Q.  Isn’t  it  true  that  the  telegraph  users — the  telegraph 

using  public— in  Holland  sends  traffic  to  the  United  States 
via  cable  or  radio,  as  they  see  fit,  regardless  of  what  the 
desire  of  the  Holland  Administration  may  be?  A.  I  believe 
in  order  to  send  cable  it  must  be  specifically  routed  via 
cable,  and  I  believe  the  solicitation  is  somewhat  restricted 
in  Holland  by  the  cable  companies. 

Q.  To  simplify  the  point:  the  Holland  Administration 
does  not  have  the  control  of  all  outbound  traffic  from  Hoi- 
land?  A.  ’When  it  is  specifically  routed  via  cable  it  goes 
over  the  cable. 

Q.  .The  public  in  Holland  determines  how  traffic  will  be 
sent,  isn’t  that  true?  A.  If  a  person  wishes  to  route  via 
Commercial  Cable  I  believe  he  has  that  election. 
r  Q.  Or  if  he  just  goes  to  Commercial  Cable  or  Western 

[2454]  Union?  A.  Pardon. 

*  .  . -  ■ 


Bertram  B.  Toioer,  for  htfervenor— Cross, 

Q.  Suppose  he  goes  to  a  Commercial  Cable  or  Western 
Union  office  and  files  a  message,  fills  out  a  blank;  that  traffic 
would  come  to  the  United  States  by  Commercial  Cable  or 
Western  Union,  would  it  not?  A.  If  he  files  it  in  the  Com¬ 
mercial  Cable  office  in  Rotterdam.  That  is  the  only  place 
we  have  an  office.  * 

Q.  So  the  manner  in  which  traffic  is  sent  to  the  United 
States  from  Holland  depends  upon  the  particular  desires 
of  the  telegraph  using  public  in  that  country?  A.  The  cus¬ 
tomer  has  the  election  to  route  the  traffic,  I  presume.  r  * . 

Q.  And  the  customer  has  that  election  without  regard  to 
what  the  desires  of  the  Holland  Administration  may  bet 
A.  I  presume  that  that  is  true.  •  - 

Q.  There  is  nothing  to  prevent  the  Commercial  Cable 
Company  from  opening  an  office  in,  say,  Amsterdamt  A. 
I  don’t  know.  There  may  be.  I  don’t  know.  The  fact  is 
that  RCA,  the  only  radiotelegraph  carrier  carries  almost 
60  per  cent  of  the  traffic  outbound  from  Holland,  which 
would  indicate  to  me  a  definite  preference  by  the  PTT  which 
has  control  over  the  entire  land  for  handling  the  traffic 
qver  its  radiotelegraph  circuits. 

Q.  The  PTT  has  no  other  way  of  sending  traffic  to  the 
[2455]  United  States?  A.  That  is  right — no  competition. 
It  is  a  government  monopoly. 

Q.  If  all  the  telegraph  using  public  in  Holland  should 
suddenly  decide  that  all  of  the  messages  would  be  filed,  say, 
with  the  Commercial  Cable  office  or  offices,  then  there  would 
be  no  traffic  handled  inbound  to  the  United  States  by  RCA? 
A.  That  is  a  far  fetched  assumption,  I  think,  but  it  is 
possible.  -  \ 

Q.  But  it  illustrates  the  point,  doesn’t  it?  A.  With  that 
assumption,  if  they  all  routed  via  Commercial  Cable  I 
assume  it  would  go  to  Commercial  Cable. 

Q.  So  it  comes  down  to  a  matter  of  competition  in  Hol¬ 
land?  A.  I  don’t  think  so.  There  is  a  very  limited  compe¬ 
tition  in  Holland.  ,  ^ 


Bertram  B.  Tower,  for  Intervenor — Cross. 

t  [2462]  Q.  On  recross  examination,  Mr.  Tower,  Mr. 
Hawkins  asked  a  series  of  questions  as  to  the  setting  np  of 
new  plant  under  present  conditions  with  the  traffic  volume 
leveling  off  or  possibly  even  declining. 

r  Are  you  familiar  with  the  annual  reports  of  the  carriers 
— that  is,  the  Form  “B”  reports  for  the  radio  telegraph 
carriers  and  the  Form  “B”  reports  for  the  cable  carriers 
that  are  hied  with  this  Commission?  *  A.  Yes,  most  of  the 
carriers. 

Q.  Have  you  ever  had  occasion  to  examine  those  reports 
[2463]  as  to  the  plant  situation  changing  from  year  to 
year?  A  In  a  general  way,  yes. 

Q.  Is  it  a  correct  statement  to  say  that  the  carriers  in 
the  International  Telegraph  field,  both  cable  and  radio,  are 
continually  adding  to  their  plant?  A  I  would  say  that  in 
past  years,  that  is  true. 

.  r  .  * 

Mr.  Werner:  Adding  or  modernizing? 

By  Mr.  Hartman: 

'  ■*  *  *  r 

Q.  Are  they  showing  increased  plant?  A  In  general  I 
think  that  is  true. 

Q.  If  the  question  Mr.  Hawkins  asked  you  as  to  the 
effect  of  Mackay's  plant  additions  on  the  rate  structure 
'  is  followed  through,  is  it  not  likewise  true  that  any  addition 
to  plant  of  any  carrier,  or  of  all  carriers,  which  increases 
their  plant  investment,  must  also  affect  the  rate  structure? 
A  Along  the  lines  of  his  assumptions  and  questioning  I 
would  say  that  is  true.* 


[2468]  Commissioner  Jones:  Is  there  any  objec¬ 
tion  to  the  offer  in  evidence? 

Mr.  Margraf :  I  will  restate  the  objection  which  I 
have  heretofore  indicated  to  Exhibits  numbers  70  to 
82  inclusive,  and  I  would  like  to  add  to  that  objection 
to  Exhibits  201  and  202,  in  so  far  as  they  relate  to 
matters  concerning  the  British  Empire.  The  basis 


Bertram  B.  Tower,  for  Intervenor— Cross. 

*  .  ■  ♦  i 

for  my  objection  to  these  Exhibits  is  that  they  are 
irrelevant  and  immaterial  to  this  proceeding.  In 
support  of  that  I  cite  the  position  of  the  Commission 
in  Docket  Numbers  7094  and  7412,  consolidated  case 
which  was  [2469]  entitled  “In  the  Matter  of  Badio- 
telegraph  Circuits  between  the  United  States  and 
British  Commonwealth  and  Certain  Other  Foreign 

Points”  and  certain  additional  titles.  '  1 

•  1  __  ,  *  *  •  ,  /■'.» 

Commissioner  Jones:  .What  were;  the  docket 
numbers?  *  ,  :  ‘  |  * 

Mr.  Margraf :  7094  and  7412.  On  page  38  of  a 
copy  of  the  Commission’s  decision  which  I  have, 
reference  is  made  to  the  argument  that  was  advanced 
by  Mackay  to  the  effect  that  certain  provisions  in 
BCA  contracts  with  its  foreign  correspondents, 
worked  to  the  disadvantage  of  Mackay  in  the  estab¬ 
lishment  of  circuits  to  foreign  points.  After  dis¬ 
cussing  that  argument  of  Mackay,  the  Commission 
•  •• . «  ■ «  > '  *  **  »  . , 
said:  r 

v’  .  '  i  •  ' '  ...  *•*;••*  ’  • .  i 

“Without  in  any  way  condoning  any  exclusive 
provisions  which  BCA  had  in  its  contracts,  the  prob¬ 
lem  presented  here  is  one  of  determining  what  grants 
of  the  circuits  involved  herein  would  best  serve  the 

< 

public  interest,  convenience  and  necessity,  and  in 
making  such  a  determination  we  must  consider  the 
facts  before  us  as  to  present-day  operations  and  those 
reasonably  to  be  expected  in  the  future,  and  not  as 
they  might  have  been,  had  certain  factors  been  dif¬ 
ferent,”  *.  ■  ..  •**  -ii  _ 

I  can  conceive  in  no  way  in  which  the  Commission 
could  have  said  more  plainly  that  the  testimony  and 
argument  of  Mackay  with  respect  to  the  effect  of 
provisions  in  the  BCA  contract  is  entirely  irrelevant 
to  a  proceeding  in  which  there  is  involved  the  ques¬ 
tion  of  who  gets  what  circuit  to  what  points  at  the 
present  time,  n  ’  *V‘-'  ,  ‘  - 
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Bertram  B.  Tower,  for  Iatervenor — Cross. 

[2470]  The  Exhibits  to  which  I  have  made  my 
objection  relate  to  the  matter  of  certain  provisions 
in  the  BCA  contracts,  and  it  is  my  belief  that  all  of 
those  Exhibits  are  entirely  irrelevant  and  imma¬ 
terial  to  this  proceeding. 

•  •  '  ■  •  •  *  •  • 

[2478]  Commissioner  Jones:  With  reference  to 
the  specific  objections  on  Exhibits  70  to  82  inclusive 
and  201  and  202,  it  seems  to  me  the  following  is  the 
category  of  history  of  the  proceedings  of  the  carriers 
to  get  circuits  and  to  operate  circuits  to  fixed  points 
in  the  international  field. 

Early  in  the  hearing  the  Commission  introduced 
exhibits  which  touched  upon  complete  data  on  the 
history  of  the  [2479]  carriers  receiving  applications, 
the  renewals  being  granted  or  renewals  being  denied, 
or  their  applications  being  set  for  hearing — spe¬ 
cifically  Exhibits  6  and  7,  which  have  been  used 
throughout  the  hearing.  Also  the  entire  contracts 
of  all  the  carriers  have  been  placed  and  incorporated 
in  the  record  by  reference,  and  it  seems  to  me,  within 
the  purview  of  the  scope  of  the  way  the  proceedings 
in  this  case  have  been  handled,  that  the  Exhibits  70 
to  82  and  201  and  202  respectively  are  proper  and 
relevant  in  the  case,  and  I  therefore  admit  these 
exhibits  in  evidence. 

The  weight  that  will  be  attached  to  them  and  the 
significance  to  be  given  to  them  is  a  matter  for  final 
decision  in  the  case.  That  is  what  the  proceeding 
-  is  about. 

Mr.  Margraf :  Mr.  Commissioner,  may  I  make 
some  comments  about  specific  exhibits  in  this  group? 

Commissioner  Jones:  Yes. 

Mr.  Margraf:  I  would  like  to  move  that  Exhibit 
75,  which  is  the  amendment  to  the  amended  and  sup¬ 
plemental  petition,  if  it  is  admitted  in  the  record, 
that  its  admission  be  limited  in  such  a  way  that  it 


Bertram  Tower,  for  Intervenor — Cross. 

4  *  ** 

*  i 

would  not  be  proof  of  any  of  the  allegations  contained 
in  the  petition,  but  be  admitted  only  for  the  purpose 
of  showing  that  there  was  an  amendment  to  the 
amended  and  supplemental  petition  filed. 

Similarly,  I  move  that  Exhibits  201  and  202,  if 
they  are  admitted  in  the  record,  not  be  admitted  for 
the  purpose  of  [2480]  showing  the  truth  of  any  of  j 
the  statements  made  in  the  memoranda  to  the  Depart¬ 
ment  of  Justice  in  Exhibit  20L 

Commissioner  Jones:  I  am  inclined  to  think  that 
the  request  on  the  part  of  RCA  is  a  proper  one  with 
reference  to  these  particular  exhibits. 

„  »  .  i 

‘  ’  •.  •  r  * 

•  ••••• 

•  t  *  '  V  » 

*  '  _  '  .4 

[2481]  Commissioner  Jones:  I  rule  on  Exhibit  75 
and  on  Exhibits  201  and  202  in  accordance  with  the 
request  of  RCA  counsel,  that  they  will  merely  show  ' 

.  that  such  a  communication  was  made  and  such  a 
petition  with  reference  to  Exhibit  75  was  filed,  but 
the  allegations  will  not  be  considered  as  part  of  the 
evidence. 

Mr.  Kennedy:  Very  well,  sir.  . 

Mr.  Margraf :  Just  to  finalize  this,  Mr.  Commis-  * 
sioner,  do  I  understand  that  your  ruling  is  that  those 
three  exhibits  are  not  admitted  for  the  truth  of  any 
statements  or  allegations  contained  in  the  exhibits? 

Commissioner  Jones:  That  is  what  1  intended  to 
rule,  if  I  didn’t  so  rule.  All  the  remaining  exhibits 
of  Mackay  Radio  and  Telegraph  Company  are 
admitted. 

»  ^ 

•  •  •  •  •  • 


TiR.  MitcheU,  for  Appellant— Cross. 

-  [2482]  T.  H.  Mitchell  was  called  as  a  witness  on  behalf 
of  BOA,  having  first  been  duly  sworn,  was  examined  and 
testified  as  follows : 


[2485]  Cross  examination: 


[2504]  Q.  Before  leaving  this  1947  animal  report — yon 
have  a  copy  there — will  yon  please  read  the  second  para¬ 
graph  on  page  17  entitled,  1  ‘  Communications,  BCA  Com¬ 
munications,  Inc.’*  A.  “BCA  Commimications  experi¬ 
enced  a  decline  in  net  operating  revenue  during  1947  caused 
principally  by  increased  operating  costs  and  by  a  decline 
in  the  volume  of  inbound  words  from  certain  foreign 
countries.” 

»  »  ■  *  + 

Q.  Now,  Mr.  Mitchell,  I  would  like  to  call  your  atten¬ 
tion  to  your  testimony  in  Docket  7094  and  7412  in  early 

1946.  v  "  ,r. 

Do  you  have  that?  A.  I  don’t  have  that.  •. 

Q.  I  will  read  it  to  you  at  page  62  and  then  submit 
[2505]  it  to  you  for  any  correction  or  comment  you  may 
wish  to  make. 


“By  Mr.  McDaniels: 

.  1 

t  •  “Q.  Will  this  pandora  program  enable  BCA  Communi¬ 
cations,  Inc.  to  offer  an  improved  service  at  lower  rates? 
A-  It  will,  and  that  is  the  prime  objective  of  the  plan.  We 
know  that  in  order  to  meet  the  tremendous  competition 
which  we  face  in  the  future,  not  only  within  the  inter¬ 
national  telegraph  industry,  but  the  competition  from 
greatly  increased  international  airmail  and  telephone  ser¬ 
vice,  we  must  handle  greatly  increased  volumes  of  traffic 
more  expeditiously  and  at  lower  cost 

“The  testimony  of  Mr.  Sparks  will  show  you  how  the 
improved  methods  of  operation  we  are  now  installing  will 
enable  us  to  handle  much  more  traffic  at  less  expense.” 
A.  I  remember  it 
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Mr.  Margraf:  What  page  is  that  onf  * 

Mr.  Kennedy:  Page  62  near  the  bottom  of  the 
page. 


By  Mr.  Kennedy: 

Q.  How  do  yon  reconcile  that  testimony  in  early  1946 
with  this  report  of  1947?  A.  I  don’t  think  they  are  in- 
consistent  I  think  we  all  know  that  the  traffic  volume 
inbound  from  the  world  has  diminished,  not  because  of 
any  installations  of  equipment  or  any  action  we  have  taken 
here  in  the  United  States,  but  [2506]  principally  because 
of  dollar  credits  in  foreign  countries.  „ 

Q.  In  this  testimony  you  were  expecting  a  greatly 
increased  volume  of  traffic,  according  to  your  language 
here: 


“We  must  handle  greatly  increased  volumes  of  traffic 
more  expeditiously  at  lower  costs.” 

Are  you  handling  increased  volumes  nowf  A.  No,  sir,  I 
but  we  could  if  the  volume  was  there.  * 


Q.  Are  you  handling  the  volume  that  you  are  handling 
at  lower  costt  A.  Lower  cost  on  whatt 

Q.  Than  as  compared  with  that  time  in  1946?  A.  In 
view  of  the  greatly  increased  labor  costs,  I  doubt  that 
we  are.  However,  we  are  handling  them  at  lower  cost  than 
we  would  have  been  handling  them  had  we  not  improved 
our  operating  facilities. 

Q.  Then  as  I  get  it  from  your  answer,  contrary  to  your 
anticipation  in  1946,  from  this  testimony,  you  are  not 
handling  an  increased  volume,  and  the  volume  that  you  are 
handling  is  not  at  lower  cost?  A.  I  suspect  that  is  true, 
for  the  reasons  which  I  have  given,  Mr.  Kennedy.  I  am 
afraid  you  misinterpret  that  testimony.  That  testimony 
was  not  intended  to  forecast  that  there  for  sure  would  be 
tremendously  increased  volume.  It  was  our  hope  that 
there  would  be. 

[2507]  Q.  And  you  were  manning  your  plant  and  fixing 
your  plant,  enlarging  your  plant,  to  anticipated  increased 
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volume,  is  that  what  you  intended  to  say?  A.  Among 
other  things,  that  is  true. 

Q.  There  is  a  third  element  that  yon  brought  into  this 
in  addition  to  greater  volume  at  lower  cost,  you  also  brought 
in  at  lower  rates.  Has  that  been  accomplished  since  1946T 
A.  No.  That  hasn’t  been  accomplished  since  1946. 

•  [2510]  Q.  Mr.  Mitchell,  at  page  418  of  your  testimony 
in  this  case — your  direct  testimony — after  reciting  some 
history,  you  said,  at  the  top  of  the  page: 

“The  answer  was  to  establish  an  American  owned  com¬ 
pany  to  engage  in  international  radiotelegraph  operations 
and  in  competition  with  the  cable  companies.” 

Do  you  find  that?  A.  Yes,  sir. 

Q.  Do  you  have  any  information  that  at  that  time,  which 
I  think  was  1919 — do  you  have  any  information  that  at 
that  time  there  was  an  inadequate  cable  capacity  to  handle 
all  the  telegraph  traffic  across  the  Atlantic?  A.  I  do  not, 
and  I  don’t  think  that  that  is  true.  I  don’t  think  that  it 
was  a  matter  of  cable  capacity. 

Q.  But  you  do  not  contend  there  was  not  sufficient 
capacity?  A.  No,  sir. 

*  ■  •  •  •  •  •  • 

[2517]  Q.  Further,  Mr.  Mitchell,  you  proceeded  to  list, 
in  some  detail,  the  first  circuits  which  BOA  inaugurated 
between  the  United  States  and  foreign  countries. 

At  the  bottom  of  page  418  you  said: 

“  The  first  direct  circuits  were  between  the  United  States 
on  the  one  hand  and  Great  Britain,  Hawaii,  and  Japan.” 

Now,  with  respect  to  Great  Britain,  I  believe  you  have 
said  you  don’t  contend  that  at  that  time  there  was  not  ade¬ 
quate  cable  capacity?  A.  No. 

Q.  You  do  not  contend  that?  A.  I  don’t  contend  that 
I  don’t,  of  my  own  knowledge,  [2518]  know,  but  my  belief 
is  that  there  was  adequate  capacity  from  a  word  handling 
standpoint  ; 
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Q.  And  yon  know  from  your  own  knowledge,  or  from 
information,  that  at  that  time  there  were  direct  cable  cir¬ 
cuits  between  the  United  States  and  Hawaii?  v  A.  That  is 
my  imderstanding.  .  *  *  ^  ■  »  * 

Q.  Referring  again  to  Great  Britain  as  well  as  the 
others  that  will  be  mentioned  later,  I  assume  your  circuit 
was  opened  pursuant  to  a  contract  which  is  on  file  here  with 
the  Commission?  A.  I  presume  it  was.  '* 

Q.  I  believe  there  has  been  testimony  in  the  record 
that,  at  the  inception  of  that  circuit  opening,  the  contract 
provided  for  a  fifty-fifty  division  of  tolls,  is  that  yoor  recol¬ 
lection?  A.  That  is  my  recollection,  yes,  sir.  r 

Q.  If  that  is  the  case  then,  on  all  traffic  that  BCAC 
secured  over  that  circuit,  it  deprived  the  American  tele¬ 
graph  industry  of  50  per  cent  of  the  tolls  of  the  traffic  that 
it  so  handled,  is  that  correct?  A.  Do  you  mean  to  the  extent 
that  words  were  handled  by  radio  which  might  have  been 
handled  by  cable?  :  . 

Q.  That  is  correct.  A.  It  would  have  meant  a  division 
of  50  per  cent  of  the  tolls  to  the  British  and  50  per  cent  to 
the  Americans. 

[2519]  Q.  In  other  words,  is  it  correct  to  say  that  at 
the  time  that  the  RCA  opened  this  circuit  with  Great 
Britain,  the  cable  companies  were  handling  all  of  the  traffic, 
since  there  was  no  radio  involved,  and  were  retaining  all 
of  the  tolls  for  that  traffic?  A.  I  presume  that  is  true,  less 
whatever  they  had  to  pay  the  British.  * 

Q.  So  when  the  radio  service  of  your  company  entered 
the  field,  it  thereby  deprived  the  American  telegraph  indus¬ 
try  of  approximately  50  per  cent  of  the  tolls  of  the  traffic 
that  it  so  handled?  A.  And  coincidentally  offered  the 
American  public  a  type  of  service  which  it  theretofore  had 
not  had  the  privilege  to  enjoy. 

Q.  Well,  that  is  very  graciously  received,  Mr.  Mitchell, 
but  I  wasn’t  touching  that  point  at  the  moment 

Now,  the  testimony  that  you  have  just  given  with  respect 
to  depriving  the  American  Telegraph  industry  of  tins  50 
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per  cent  of  the  tolls  on  the  traffic  that  it  handled  to  Great 
Britain,  likewise  applied  to  all  the  other  circuits  that  yon 
operated,  whether  it  is  one-third,  or  two-thirds  or  15  per 
cent?  A.  The  principle  was  there,  yes. 

•#  •  •  •  • 

t  [2534]  By  Mr.  Kennedy: 

•  •  •  •  •  •  • 

[2536]  Q.  Do  yon  recall  testimony  of  Mr.  Scholz,  I 
believe,  that  when  Mackay  was  awarded  a  temporary 
authorization  for  Portugal,  it  advised  the  Portuguese  com¬ 
pany  that  it  was  ready  to  operate  printer,  and  that  the 
Portuguese  said  they  didn’t  have  the  equipment?  A.  I 
believe  I  heard  such  testimony. 

:  *  Q.  Can  you  visualize  why  they  didn’t  have  the  equip¬ 
ment  to  operate  with  Mackay  and  did  have  equipment  to 
operate  with  BCACf  A.  Yes,  sir. 

Q.  What  is  that?  A.  I  suspect  it  was  because  at  that 
time  they  had  only  the  minimum  amount  of  equipment  which 
I  have  referred  to  in  here,  which  we  had  provided  them, 
and  they  didn’t  have  two  foil  sets  of  it 

Q.  They  didn’t  have  two  foil  sets?  A.  That  is  right 

Q.  One  set  would  be  sufficient  on  a  westbound  basis, 
wouldn’t  it,  to  fork  with  BCA  and  Mackay?  A.  Technically 
it  could  be  done,  yes,  sir. 

Q.  So  then  you  don’t  know  why  they  stated  they  couldn’t 
do  that?  A.  No,  I  don’t 

•  ,  •  •  •  •  • 

-  [2537]  Q.  Why  was  the  use  of  printer  equipment  dis¬ 
continued  when  Mackay  opened  the  circuit?  A.  The  answer 
that  I  got  from  Senor  Cunha  and  Senor  Vas  Pinto,  when  I 
was  there  the  latter  part  of  1947,  was  that  Mackay  was  not 
equipped  to  operate  with  them  on  a  printer  basis  and  it  was 
therefore  necessary  for  them  to  revert  to  the  Morse  basis 
in  order  to  work  by  a  method  that  [2538]  each  of  the  Ameri¬ 
can  correspondents  was  equipped  to  work  by. 


Mr.  Margraf:  Mr.  Kennedy,  may  I  ask  the  wit¬ 
ness  to  identify  the  two  men  to  whom  he  refers? 

Mr.  Kennedy:  Yes.  &'~yl •  • 

The  "Witness:  Mr.  Yaz  Pinto,  or  SenorVaz Pinto, 
is  the  Director  General  of  Compagna  of  the — I  shall 
call  it — Portuguese  company,  and  SenorCxmha  is 
the  chief  engineer  of  that  company. 


i 


By  Mr.  Kennedy:- 

'  •  ‘  ‘  *  ,  ,s  •  >'<P  •  ,  t  *  r_  *  *  ,.r  - 

Q.  Yon  say  that  they  told  yon  when  yon  were  in  Portugal 
that  they  discontinued  the  nse  of  the  printer  equipment 
because  Mackay  was  not  prepared  to  do  so?  A_  Yes,  sir. 

Q.  Was  that  in  a  letter  or  conversation?  A.  Conversa- 

tlODU  -  «*  •  -  *  *  » *  *  v  ^ 

•  .  •  r  r  «f(  r*  <  :  • .  *  « »  .  .  •  -  -  -  >  t  •  \  <  *  •  - " 

Q.  When  yon  inaugurated  printer  in  July  1947,  did  yon 
operate  it  in  both  directions?  A.  I  don’t  recall,  it  is  pos¬ 
sible  we  may  have  started  it  in  one  direction  and  shortly 
thereafter  gone  to  both  directions.  .  .. -  . 

On  the  other  hand,  I  suspect  that  it  was  in  both.direo- 
tions  from  the  beginning,  because  it  is  not  as  easy  to  coordi¬ 
nate  operations  when  one  direction  is  by  one  method  and 
another  direction  is  by  another.  .  '  » 

Q.  Was  it  5-unit  or  7-unit?  [2539]  A.  5-unit 
Q.  What  was  the  date  of  discontinuance  of  the  printer 
circuit?  A.  It  was  approximately  the  time  that  the  S.TJL 
was  granted  to  Mackay.  I  am  not  sure.  I  don’t  believe  I 
testified  directly,  and  I  am  not  sure  now.  I  was  in  Europe 
at  the  time  and  received  word  of  it  while  I  was  over  there. 

Q.  Do  you  have  the  exact  date?  A.  I  can  get  it  for  you. 
I  don’t  believe  that  I  have  it.  ~  *  r 

■;  Q.  Would  you  mind  getting  it,  if  it  is  not  too  much 
trouble?  A.  I  will  be  glad  to.  ’  r  * 

Q.  While  you  were  operating  printer  to  Portugal,  subse¬ 
quent  to  July  1947,  did  you  also  have  a  Morse  circuit  in 
operation  with  Portugal? '  A.  I  don’t  think  so.  We  had  a 
Morse  circuit  capable  of  operation.  **  '  ‘ 
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uj;  /Q.  Set  up  for  operation?  A.  Surely. 

Q.  Why?*  A.  Because  we  already  owned  the  Morse 
equipment.  We  have  much  Morse  equipment  which  is 
workable  on  any  circuit.  The  equipment  which  we  have 
installed  in  New  York  would  work  the  Portuguese  circuit  or 
the  Swiss  or  any  other  circuit  which  [2540]  we  chose  to 
key  with  it 

Q.  Why  is  it  that  since  Mackay  discontinued  service  to 
Portugal— February  12,  I  believe — why  is  it  that  you 
haven’t  reverted  to  printer  again?  A.  We  are  ready  if  it 
is  ever  seen  fit  to  revert  toit 

,  ...  »<•  .  i  ‘ 

Q.  Do  you  know  why?  A.  I  think  there  are  several 
reasons.  They  are  in  the  process  of  moving  their  operating 
•room  from  the  fourth  floor  of  their  building  to  the  top  floor, 
which  is  „  several  stories  high — I  don’t  just  remember 
which  floor — but  that  delayed  it  for  a  time.  Also,  I  was  told 
that  until  the  balance  of  their  equipment  on  order  arrived, 
and  until  Mackay  was  able  to  operate  with  them  by  printer, 
chances  were  that  we  would  have  to  continue  to  operate  by 
Morse. 

Q.  Then  so  far  as  you  know,  that  same  reasoning  could 
have  applied  for  the  discontinuance  of  the  printer,  couldn’t 
it?  A.  It  is  my  understanding  that  the  discontinuance 
;  occurred  before  the  incidents  that  I  have  just  mentioned. 

Q.  Have  you  any  indication  as  to  when  the  Portuguese 
company  will  be  ready  to  go  back  to  printer?  A.  I  shouldn’t 
be  surprised  any  day  now,  because  the  frequency  shift 
equipment  has  been  delivered  there,  and  as  I  understand  it, 
is  in  the  process  of  installation  now. 

•  ■  •  •  •  •  •  • 

-  [2542]  Q.  While  you  were  operating  printer  to  and 
from  Portugal,  from  July  1947  until  the  Mackay  circuit 
was  opened,  or  that  approximate  date,  did  you  have  to 
switch  at  any  time  from  printer  to  Morse?  A.  I  dare  say 
we  did. .  I  don’t  know  for  a  fact  that  we  did,  but  almost 
invariably,  for  the  first  several  months  that  a  foreign  cor¬ 
respondent  operates  a  printer,  you  have  to  [2543]  revert 
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*  '  “4 

•  *  ’  ‘  . .  f 

to  the  Morse  until  he  gets  accustomed  to  it.  ••  Ton  have  to 
wean  hi™  away  from  the  practice  that  he  has  followed  for 
the  past  35  or  40  years.  1 

**»♦“♦*  4  *»  •*  *>,  ,  *  *  If*1**  4  *  9  .  -r 

'♦  “"•*  J*  •  •  • ,  •  :  % 

[2572}  Q.  Page  427,  at  the  top  of  the  page.  Ton  said  | 
in  answer  to  a  question  as  to  Portugal  forking  their  circuits 
with  Mackay  in  New  York,  yon  said,  “Because  they  propose 
to  use  the  [2573]  same  transmission  and  reception  facili¬ 
ties  to  operate  with  us  both.”  You  can  not  use  the  same  i 
reception  facilities  on  both,  can  you!  A.  No,  that  was 
erroneous. 

Q.  You  mean  transmitting  only  f  A.  They  would  have  -  f 
had  to  have  additional  receivers  to  receive  it.  ! 

Q.  Now,  in  the  same  paragraph  of  the  same  answer  you 
say,  “This  would,  of  course,  degrade  the  service,  but  the  j 
only  alternative  would  be  complete  duplication  of  the  faciHr  .  \ 
ties,  and  this  would  be  too  expensive  for  them.”  Now  if  the 
operation  from  Portugal  to  both  RCA  and  Mackay  is  what 
you  are  alluding  to,  how  would  that  degrade  the  service! 

A.  It  inevitably  does  when  you  fork  the  circuit.  When  you  : 
divide  the  facilities  at  one  end  of  the  circuit  between  two 
operators  at  the  distant  end  it  can  not  but  hurt  the  service.  1 

Q.  You  were  here  the  first  day  of  the  hearing,  when  I, 
through  cross  examination  of  Mr.  Woodward,  I  believe 
brought  out  that  BCA  had  been  forking  circuits  voluntarily 
for  many  years.  A.  Yes.  s  t 

Q.  If  that  is  degrading  the  service,  why  did  your  com¬ 
pany  volunteer  to  do  that,  and  why  has  it  done  so  over  the 
years!  A.  It  has  done  it  for  the  reason  that  over  the  same  J 
[2574]  circuits,  notably  the  ones  which  you  have  mentioned, 
they  have  traffic  volumes  to  permit  that  type  of  operation 
without  serious  degredation  of  the  service.  /  *  . 

Q.  Then  it  is  question  of  volume!  A.  That  is  one  of  the 
principal  considerations. 

Q.  It  is  lack  of  volume  that  degrades  the  servioet  A. 
That  is  one  of  the  principal  considerations. 
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jV  Q.  Do  yon  fork  any  circnits  with  other  countries  where 
the  volume  is  as  heavy  as  the  volume  from  the  Portuguese? 
A.  I  do  not  believe  that  we  do.  ^ 

Q.  Yon  do  not  have  that  volnme  with  Colnmhiaf  A.  I 
do  not  believe  so. .  . 

-Tf'Q.  'What  is  the  difference T  A.  The  Portuguese  circuit 
is  about  50  per  cent  greater  than  the  volnme  of  Columbia. 

■ "  ■  Q.  Yon  are  speaking  of  your  own  volnme  over  eachf 
A.  Yes. 

*  *  >,*  »  **  ** 

■  Q.  But  if  yon  add  Tropical’s  volnme  to  your  volnme  on 

the  Colombia  circuit  what  would  the  result  be!  A.  I  have 
no  idea. 

,  .  <  4  .  - 

j  Q.  In  other  words,  yon  are  considering  all  of  the  radio 
volume  from  Portugal,  whereas  from  Columbia  yon  are 
considering  only  your  own  volnme  without  regard  to  Tropi¬ 
cal’s  volnme?  A.  That  undoubtedly  is  the  case,  but  I  do 
not  know  what  Tropical’s  volnme  is. 

[2575]  Q.  Then  yon  are  referring  to  figures  that  are 
hot  comparable?  A.  I  should  say  if  it  were  within  our 
power  to  do  so,  we  would  operate  a  continuous  single  cir¬ 
cuit,  a  solo  circuit  to  Columbia. 

Q.  When  these  arrangements  were  made  with  Tropical, 
Mr.  Mitchell,  isn’t  that  true  that  your  company  owned  and 
controlled  the  station  in  Columbia  which  was  operating 
with  yon  and  Tropical?  A.  It  is  my  recollection  that  we 
did  not  own  that  station.  We  had  an  interest  in  it  at  that 
time,  I  believe. 

' r  Q.  Is  it  not  true  that  yon  owned  approximately  a  50 
per  cent  interest  and  actually  managed  and  controlled  the 
station?  A.  That  is  my  recollection.  That  was  before 
my  time,  however.  ,  V 

'  Q.  Now,  I  am  just  not  dear,  other  than  what  yon  said, 
as  to  why  the  service  itself  would  be  degraded  by  having  a 
forked  circuit  from  Portugal  to  Mackay  and  RCA  in  New 
York.  A.  It  is  such  a  self-evident  thing  that  it  would  be 
hard  for  me  to  explain  it  Yon  have  on  the  one  hand  the 
Portuguese  relying  on  people  in  Lisbon.  These  same 
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people  with  same  facilities,  save  the  receiver  which  yon 
pointed  out,  operate  first  with  RCA  in  New  York,  or  first 
with  Mackay  in  New  York,  and  then  RCA,  and  they  alter¬ 
nate  back  and  forth  be-  [2576]  tween  the  two.  Suppose 
your  company  has  an  important  message  destined  to 
Lisbon  at  a  time  when  my  company  has  control  to  operate 
the  circuit  and  we  are  running  a  string  of  50  night  letters 
all  in  one  successive  transmission,  your  important  mes¬ 
sage,  or  Mackay’s  important  message  must  of  necessity 
wait  until  that  long  string  of  communications  which  the 
RCA  is  transmitting  can  be  cleared  before  you  can  dear 
your  message.  On  the  other  hand,  if  that  important 
message  came  to  RCA  during  the  RCA  transmission, 
the  night  letters  would  be  set  aside  and  the  important 
message  run  through  in  a  hurry.  That  is  just  one  of 
numerous  aspects  of  the  thing.  Added  to  that-- — 

Q.  Just  a  minute,  Mr.  Mitchell,  right  there.  You  are 
speaking  of  a  fork  in  the  other  direction  where  Mackay  and 
RCA  would  be  forking  to  Lisbon.  A.  That  is  what  I 
thought  you  had  in  mind. ,  . 

Q.  I  am  speaking  from  Lisbon  to  the  United  States, 
where  all  of  the  traffic  is  controlled  by  one  company  and 
they  could  route  it  over  to  either  your  fork  or  Mackay’s 
fork.  A.  You  are  not  suggesting,  Mr.  Kennedy,  I  hope, 
that  the  traffic  will  be  uni-directional  in  its  flow.  Certainly 
there  would  be  traffic  flowing  from  Lisbon  to  the  United 
States,  but  conversely,  there  would  be  traffic  flowing  from 
the  United  States  to  Portugal. 

Q.  It  would  not  be  on  a  forked  circuit  there.  How 
would  Mackay’s  traffic  hold  up  then,  or  vice  versa,  when 
you  [2577]  are  operating  your  transmitter  and  Mackay 
is  operating  its  transmitter  f  A.  But  there  is  only  one 
transmitter  at  the  other  end  and  one  group  of  operating 

-  *  *  *  *  '  rr  •  , ,  '  v'*  j  .  ' 

personnel.  v  .  .  ^  :  . 

Q.  I  am  not  speaking  of  one  transmitter,  I  am  speaking 
of  two  receivers.  A.  But  one  operator  f  1  '  . 

Q.  One  operator.  A.  Yes,  sir. 
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;r  Q.  That  is  the  way  it  degrades  the  service!  A.  I  think 
it  would  present  quite  a  lot  of  degradation  of  service. 

\  *  -  •  ** 

By  Mr.  Werner: 

'  Q.  Could  not  yon  and  Mackay  transmit  simultaneously  T 
A.  If  Portugal  set  up  two  receiving  positions,  which  they 
did  not  do. 

“  Q.  Which  they  did  not  dot  A.  Yes.  They  have  one 
receiving  operator  and  one  transmitting  operator  and  he 
alternately  worts  the  two  opposite  terminals  that  he  is 
working  with.  . 

Q.  Do  not  the  messages  come  out  on  a  tapef  It  just 
comes  out  in  Portugal  on  a  tape  and  the  operator  just 
tears  off  the  tape  and  reprocesses  it  A.  No,  there  are 
usually,  in  the  case  of  a  forked  circuit  operation  receiving 
position,  two  bridges  across  the  top  [2578]  of  the  type¬ 
writer.  He  turns  on  the  tape  of  the  company,  or  the 
agency  he  is  copying,  and  that  tape  flows  by  and  he  copies 
that,  and  the  other  receiving  tape  goes  on  the  floor,  and 
then  when  he  gets  through  with  the  tape  he  is  typing  he 
turns  on  the  other  tape. 

Q.  The  transmission  could  be  simultaneous,  could  they 
not?  A.  Yes. 

Q.  You  just  do  not  know  which  companies’  tape  is  being 
reprocessed  in  Portugal?  A.  That  is  the  point  Transmis¬ 
sions  from  the  United  States  are  simultaneous,  or  could  be 
simultaneous.  '• 

* 

By  Mr.  Kennedy: 

Q.  Mr.  Mitchell,  on  the  same  page  you  state  that  the 
available  services  over  the  Portuguese  circuit  are  the  tele¬ 
graph,  program  transmission  service,  and  unilateral  press. 
Further  on  you  state,  “Furthermore,  it  is  contemplated 
that  radiophoto  service  will  be  inaugurated.”  Referring 
to  S.  Res.  187  Exhibit  8,  pages  25  and  26,  it  shows  the 
volume  of  photo  and  program  service  that  the  company  has 
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-  1  ' 

handled  over  the  last  years.  Exhibit  133  in  Docket  8230, 

Tables  6  and  7,  show  program  service  and  photo  service  that 

yon  handled  to  and  from  Portugal  in  1946  and  the  first 

half  of  1947.  It  appears  from  this  exhibit  that  yon  handled 

no  photos  at  all  to  or  from  Portugal.  A.  I  believe  that  is 

correct. 

[2579]  I  do  not  think  I  claimed  that  we  did. 

-  Q.  Yon  said  yon  had  available  program  service  during 
this  same  period,  that  yon  handled  10  minutes  of  programs 
over  this  period  of  a  year  and  a  half.  Do  yon  have  any 
record  of  that!  A.  No,  but  I  have  no  reason  to  doubt  it. 
•  •  •  •  • 

[2580]  Q.  Do  yon  contemplate  multi-plexmg  to  Portu¬ 
gal  t  A.  Not  in  tiie  near  future.  'When,  as,  and  if  the 
traffic  volume  develops  to  the  point  where  it  appears  that 
that  might  be  desirable,  we  would  be  ready  to  do  so. 

Q.  Yon  say  on  page  427  of  the  record  that  yon  contem¬ 
plate  inaugurating  volume  press  service.  Do  yon  have  that 
volume  press  service  where  yon  do  not  have  mnltiplexingt 
A.  Yes,  sir, — I  beg  your  pardon,  I  do  not  believe  we  do  have 
at  the  moment.  ■ 

Q.  Yon  do  notf  A.  I  am  not  sure  about  that.  Let  me 
think  just  a  minute.  I  believe  we  do  have  a  tariff  to  provide 
that  service  to  Cuba,  and  we  do  not  have  multiplex  service 
to  Cuba.  By  and  [2581]  large  it  is  to  points  where  we  have 
multiplex  service,  and  the  reason  for  that  is  the  added 
capacity  that  permits  that 

Q.  The  added  capacity  permits  the  lower  rate  whereby 
yon  can  supply  such  service,  is  that  right!  A.  Yes,  that 
is  correct 

r  r  * 

Q.  If  yon  furnish  it  to  Cuba,  or  any  other  place,  where 
yon  have  just  one  circuit,  isn’t  it  possible  to  tie  up  that  one 
circuit  and  you  will  delay  other  traffic!  A.  That  is  possible, 
yes,  sir.  That  is  why  it  is  not  done  frequently. 

•  •  •  •  • 

,  .  ’  *  .  .  . 

[2582]  Q.  Now,  with  respect  to  The  Netherlands,  Mr. 
Mitchell,  at  the  time  you  inaugurated  your  service  to  The 
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Netherlands  in  1926  yon  had  no  donbt  but  what  there  was 
sufficient  physical  cable  capacity  to  handle  the  traffic?  A. 
I  have  no  reason  to  donbt  it,  no,  sir. 

>_  Q.  Now  yon  stated  at  page  430  that  yon  established 
multiplex  equipment  on  January  11,  1938.  How  many 
channels  did  yon  set  up  under  that  system?  A.  It  was  either 
3  or  4  I  am  not  sure. 

_  Q.  In  both  directions?  A.  In  both  directions,  yes,  sir, 
or  in  each  direction. 

i .  Q.  Yon  established  multiplex  equipment  for  3  or  4  in 
each  direction?  A.  Yes.  ' 

•  ••••• 

[2583]  Q.  At  that  time,  in  1938,  could  you  have  estab¬ 
lished  a  dual  channel  or  a  duplex  arrangement  instead  of 
a  multiplex? .  A.  I  am  not  sure  just  in  what  sense  you  are 
using  the  word  “duplex”.  You  mean  the  two-channel 
method?  : 

Q.  In  each  direction.  A.  Two  channels  in  each  direc¬ 
tion? 

Q.  Yes.  A.  We  could  have,  I  am  sure. 

Q.  That  would  have  created  sufficient  capacity  at  that 
time,  would  it  not,  even  if  the  number  one  channel  is  not 
sufficient?  A.  That  is  true.  I  suspect,  however,  that  the 
same  [2588]  differences  existed  then  in  the  case  of  that 
equipment  as  exist  in  the  case  of  this  present  equipment 
The  present  equipment  which,  as  I  have  stated,  is  designed 
to  operate  four  channels  simultaneously  was  first  designed 
to  operate  only  two  channels  simultaneously,  and  it  was 
found  that  after  the  creation  of  the  equipment  and  facility 
essential  for  the  operation  of  two  channels,  the  additional 
two  channels  could  be  acquired  at  a  ridiculously  small 
additional  cost,  and  so  we  standardized  on  the  four  instead 
of  the  two.  It  was  a  matter  of  only  a  few  hundred  dollars. 

Q.  At  which  time?  A.  In  the  case  of  this  model  which 
we  now  use,  the  design  and  building  of  those  occurred,  I 
believe,  during  the  war  years. 
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Q.  In  1938  you  could  have  established  a  two-channel 
system  cheaper  than  you  could  have  the  three  or  four,  which¬ 
ever  was  established!  A.  1  can  not  testify  as  to  that.  It 
may  have  been  possible,  for  the  matter  of  two  or  three  hun¬ 
dred  dollars  saving  to  have  established  a  two-channel  system 
instead  of  a  three-channel,  but  I  think  business  judgment 
in  that  case  would  certainly  indicate  that  you  should  spend 
the  extra  couple  of  hundred  dollars  and  get  additional 
channels.  .  - 

Q.  Now,  as  a  matter  of  fact,  Mr.  MitcheU,  when  you 
speak  of  the  capacity  of  the  radio  circuits  in  your  system, 
[2589]  it  does  not  mean  anything;  does  it,  so  far  as  the 
added  operations  are  concerned!  A.  Well,  we  hope  it  means 

something  to  us,  Mr.  Kennedy. 

•  i  'r  .  '  ^ . 

•  •  •  •  V  • 

[2591]  Q.  The  everyday  working  capacity  is  just  what 
you  would  set  up  to  use  from  what  experience  has  shown 
you  for  that  particular  period,  is  that  right!  A.  Yes. 

Q.  But  if  you  had  notice  that  tomorrow  is  going  to 
double  that  traffic  load,  you  could  set  up  the  facility  immedi¬ 
ately!  A.  Yes,  sir. 

Q.  So  what  do  these  exhibits  mean,  Exhibit  173  which 
you  have  sent  in  here  purporting  to  show  the  capacity!  A. 
They  mean  that  in  the  course  of  our  normal  operations 
those  were  the  capacities  which  we  maintained  daily. 

Q.  And  they  have  no  relationship  to  whatever  additional 
capacity  you  could  set  up  there  at  any  time!  A.  Oh,  we 
could  set  up  very  much  more  capacity  there. 

Q:  So  it  is  true,  is  it  not,  that  due  to  the  flexibility  you 
have  spoken  about,  your  system  has  sufficient  potential 
[2592]  capacity  to  any  country  in  the  world  with  which  you 
operate  to  handle  the  entire  traffic  load  now  handled  by 
cable  and  any  other  radio  carrier!  A.  I  suspect  that  is 
true. 

**.  .....  .  •  „  ■  .  *  . 

'  Q.  So  again,  if  you  resort  to  the  matter  of  capacity  as 

a  determining  factor,  there  would  never  be  any  need  for 
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any  other  circuit,  would  there,  cable  or  radio!  A.  On  the 
basis  of  capacity  alone,  I  should  say  you  are  right 

•  •  v  •  . .  •  • 

[2598]  Q.  Mr.  Mitchell,  in  regard  to  the  traffic  situa- 
u  tion  over  the  circuit  of  your  companies,  circuit  with  The 
Netherlands,  it  appears  from  Part  2  of  the  hearings  on  Sen¬ 
ate  Besolution  No.  187  that  in  the  year  1937  your  company 
handled  inbound  2,116,052  words.  That  is  on  [2599]  page 
369.  On  page  375  it  is  indicated  that  the  company  handled 
inbound  from  The  Netherlands  for  the  year  1938  2,096,594 
words.  In  the  opposite  direction,  outbound,  in  1937,  you 
*  handled  1^39,859  words,  and  in  1938  outbound  1467,939 
words.  Now,  do  you  believe  that  that  was  a  sufficient  vol¬ 
ume  of  traffic  to  call  for  or  reasonably  require  the  multi¬ 
plexing  of  your  circuit? 

Mr.  Margraf:  Does  that  include  transit  traffic, 
Mr,  Kennedy?  „  .  . 

Mr.  Kennedy:  Yes,  I  believe  it  does. 

The  Witness :  I  cannot  testify  as  to  that.  How¬ 
ever,  it  must  have  been  the  belief  of  the  then  vice 
president  and  general  manager,  Mr.  W.  A.  Winter- 
bottom,  a  man  of  lifetime  experience  in  the  industry, 
and  the  belief  of  the  corresponding  people  in  the 
Dutch  Administration,  that  such  was  the  case,  other¬ 
wise  I  don’t  believe  that  they  would  have  gone  to  the 
expense,  on  each  end  of  the  circuit,  of  malriug  the 
installation. 

,  •  •  •  •  •  # 

•  V  ^  -  * 

[2603]  Q.  Now,  Mr.  Mitchell,  in  your  Exhibit  174 — do 
yon  have  it  there!  [2604]  A.  I  will  get  it  What  exhibit 
is  that! 

Mr.  Margraf:  That  is  the  hourly  movement  of 
traffic. 

The  Witness:  Yes,  sir. 
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By  Mr.  Kennedy:  ■:  .  ^  -  : 

_  „  ,  .  .  .  ,  *  .  1  r  '  **  *  '  ■  ' 

Q.  On  this  date  shown  on  pages  1  and  2  of  Exhibit  174 

yon  were  operating  a  multiplex  channel  and  also  a  Morse 
channel;  is  that  correct!  A.  That  is  correct 

Q.  Did  that  employ  necessarily  separate  frequencies? 
A.  Yes. 

Q.  Why  did  yon  not  nse  those  multiplex  channels  in  the 
same  day  and  during  the  same  hour!  A.  1  think  I  empha¬ 
sized  that  in  my  direct  testimony.  The  Netherlander  are 
not  technically  equipped,  either  from  the  standpoint  of 
materiel  or  personnel,  to  operate  all  four  channels  multi¬ 
plex.  They  do  feel  the  need  of  additional  capacity  over  one 
channel  of  multiplex,  and  they  prefer  that  we  operate  with 
them  a  Morse  circuit,  to  make  up  the  difference,  which  they 
are  equipped  to  operate.  \ 

[2620]  Q.  How  many  other  forked  circuits  do  yon  oper¬ 
ate  from  New  York  or  San  Francisco!  A.  We  operate 
several  The  following  circuits  are  operated  on  a  forked 
basis  from  New  York - 

Mr.  Werner:  Is  this  simultaneous  forking  or  time 
forking!  . 

The  Witness :  I  will  give  it  as  I  read  it  off. 

Mr.  Werner:  All  right 

The  Witness:  Port  au  Prince,  Haiti,  and  Ciudad 
Trujillo,  they  worked  on  a  printer  bads  employing 
the  gill  selector  between  the  two.  Guatemala  and 
Panama  forked  on  a  Morse  basis.  Quito,  Ecuador, 
and  Santiago,  Chile,  are  forked  on  a  Morse  basis. 
Oslo,  Norway,  and  Helsinki,  Finland,  are  forked  on 
a  Morse  basis. 

By  Mr.  Kennedy:  ,  , 

r  *  • .  >  •  •  •  .  *  >  ‘  ‘ v  . 

.  Q.  Is  the  circuit  to  Norway  heavy!  [2621]  A.  To 
Norway  it  is  fairly  heavy,  and  Helsinki  is  very  light  And 
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Madrid,  Spain,  and  Barcelona,  Spain,  are  both  worked 
most  of  the  time  by  Morse,  although  Madrid  not  infre¬ 
quently  communicates  westbound  by  printer. 

Mr.  Werner:  When  you  say  forked  on  a  Morse 
^  •  basis,  does  that  mean  simultaneous  forking  Y  •; 

The  Witness:  Yes,  simultaneous,  regarding  both 
■  of  them,  on  call.  ..Frankfort,  Germany,  and  Vienna, 
Austria,  on  a  simultaneous  printer  basis.  Warsaw, 
Poland,  and  Beirut,  Syria,  are  operated  on  a  Morse 
basis.  Prague,  Czechoslovakia,  Belgrade,  Yugo¬ 
slavia,  and  Athens,  Greece,  are  operated  on  a  forked 
basis  with  Morse.  Cairo,  Egypt,  and  Istanbul,  Tur¬ 
key,  are  forked  on  a  Morse  basis.  Paramaribo,  Suri¬ 
nam,  and  Wilheknstad,  Curasao,  are  operated  on  a 
printer  forked  basis,  employing  a  gill  selector. 

You  asked  also  about  San  Francisco,  I  believe. 

By  Mr.  Kennedy: 

.  .  Q-  Yes,  please.  .A.  From  San  Francisco  the  following 
circuits  are  operated  on  a  forked  basis ;  Sydney,  Australia, 
and  Melbourne,  Australia.  That  is  forked  at  the  request 
of  the  Australians,  and  for  their  convenience. 

Q.  Is  that  printer  or  MorseY  A  The  normal  operation 
with  Sydney  is  on  a  printer  basis,  employing  multiplex. 
At  certain  hours  of  the  day  we  [2622]  revert  to  Morse  to 
operate  with  Melbourne.  There  is  under  development  at 
the  moment  an  extension  of  a  multiplex  channel  from  Sydney 
up  to  Melbourne,  and  when  that  is  completed  that  will  end 
the  forking  of  course.  It  is  done  solely  at  the  request  of 
and  for  the  convenience  of  the  Australians. 

Q.  Is  the  MUX  system  being  made  availableY  A  No,  it 
is  not.  The  condition  which  I  have  not  yet  described,  but 
it  will  be  in  the  condition  which  I  say  is  in  the  process  of 
development  on  that  end.  The  only  other  circuit  operated 
on  a  forked  basis  out  of  San  Francisco  is  the  one  with 
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Tokyo  and  with  Nanking,  China,  and  that  is  on  a  Morse 
basis. 

•  •  •  *■  •  • 

[2623]  Q.  Will  yon  please  give  ns— I  think  it  is  in  here 
some  place,  bnt  right  at  this  point  will  yon  give  ns  the 
circuits  which  yon  have  now  operating  under  the  multiplex 
system? 

•  •  •  •  •.  • 

Y*.  ^  '  **  1 

A.  Yes,  sir.  Shall  I  read  that? 

Q.  No.  Yon  have  there  listed  between  San  Francisco 
and  New  York,  between  the  United  States  and  a  number  of 
countries,  Switzerland,  Italy,  Tangier,  Argentina,  England, 
The  Netherlands,  Hawaii,  Philippine  Islands,  Australia, 
China,  and  France. 

[2624]  Now,  does  that  mean  that  between  the  United 
States  and  each  of  those  points  yon  have  four  channels 
which  might  operate  simultaneously  in  each  direction? 
A.  Yes. 

Q.  To  each  of  those  points?  A.  Yes,  with  the  possible 
exception  of  the  one  in  Sydney.  It  was  one  of  the  earlier 
models.  I  do  not  recall  whether  it  is  a  3-channel  or 
4-channeL 

Q.  Approximately  what  does  it  cost,  Mr.  Mitchell,  to 
set  up  a  multiplex  system  at  both  ends?  A.  It  is  expensive. 

It  costs,  oh,  I  hate  to  trust  my  memory  for  this - 

Q.  Approximately?  A.  I  would  say  around  twenty-five 
thousand  dollars  at  each  terminal 

Q.  At  each  terminal?  A.  Yes,  sir.  That  is  trusting  to 
my  memory. 

Q.  It  is  on  the  light  side,  isn’t  it?  A.  Maybe. 

Q.  Was  it  your  company’s  determination  and  opinion 
*  that  each  of  these  circuits  required  capacity  which  you  can 
secure  but  of  a  4-channel  multiplex  in  each  direction? 
A.  There  are  perhaps  some  of  them  that  my  company  per¬ 
haps  felt  did  not  require  that  as  of  the  present  time,  but 


378 


T.  H.  Mitchell,  for  Appellant-Cross. 

felt  it  would  require  that  capacity  within  the  foreseeable 
[2625]  future. 

Q.  So  that  ties  in  with  the  question  we  discussed  about 
an  hour  ago  about  capacity?  A.  To  that  extent,  yes,  sir. 

Q.  Was  this  multiplex  equipment  at  the  foreign  termi¬ 
nals  supplied  by  your  company  or  the  parent  company? 
A.  I  am  not  sure  about  every  case.  I  believe  that  each  may 
have  supplied  some. 

Q.  But  if  it  was  at  all  supplied,  it  was  supplied  by 
either  your  company  or  the  parent  company?  A.  Yes. 

Q.  Would  any  other  system  than  yours  fit  at  the  foreign 
terminal,  to  operate  with  your  system  in  New  York?  A.  I 
:  do  not  happen  to  know  of  any.  There  may  be. 

• r  t  * 

•  ••••• 

[2630]  Q.  I  think  you  answered  this,  but  I  want  to  be 
sure.  Are  any  of  these  multiplex  channels  to  any  of  these 
.countries,  and  I  will  mention  Switzerland  particularly, 

:  utilized  for  service,  or  for  traffic,  or  any  other  purpose  to 
any  other  country  than  to  the  one  it  was  designed  to  serve? 
{.  A.  At  the  moment  I  have  no  recollection  of  such  use  being 
made.  It  is  possible  for  us  to  do  so. 

•  ••••• 

[2639]  Q.  This  morning  you  listed  quite  a  number  of 
circuits  that  RCA  is  operating  on  a  forked  basis — so  far  as 
*  I  know  and  the  record  shows  voluntarily  so — to  various 
,  points  in  the  world.  You  named  several  at  Norway  and 
Finland?  A.  Yes,  sir. 

Q.  Will  there  be  any  more  difficulty,  or  any  less  [2640] 
satisfactory  service  operating  on  a  forked  basis  from 
i  Portugal  than  on  those  circuits  you  mentioned?  A.  Yes, 

!  sir.  There  will,  for  the  reason  that  if  we  don’t  have  to 
operate  for  Portugal  on  a  forked  basis  we  are  reasonably 
certain  of  operating  on  a  printer  basis,  which  greatly 
simplifies  the  operation  for  us. 

•  •  •  ■  •  • 
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.  •  -  *,*•*•*  -  ' 

[2642]  Ton  spoke  of  forking  with  Norway  and  Finland.  „ ' 
I  believe  yon  agreed  with  me  this  morning  that  Norway  is 
a  fairly  heavy  traffic  circuit?  A.  Yes.  '  :  V,  •*' 

Q.  How  does  it  compare  with  Portugal,  if  yon  know? 

A.  It  is  comparable  with  Portugal  .  ; ■■*: " 

Q.  It  is  heavier,  isn’t  it?  A.  Somewhat  I  believe,  a  / 
little.  I  think  I  stated  that  we  don’t  like  the  practice  of 
forking  circuits  that  heavy.  We  don’t  do  it  through  dunce. 


[2644]  Now,  with  respect  to  Italy,  when  yon  inaugu¬ 
rated  this  multiplex  service  to  Italy,  postwar,  I  believe  yon 
said  1945  or  1946,  there  was  at  that  time  a  competing 
Mackay  circuit.  A.  I  believe  there  was.  I  believe  there 
was  one  listed.  I  don’t  know  whether  it  was  working  or  not. 

Q.  The  record  will  show  on  that.  At  that  time  there 
were  cable  connections  of  Western  Union  and  Commercial 
Cable  at  the  Azores  with  the  Italcable  which  operates  to 
Italy.  I  believe  that  has  been  described  previously  in  the 
testimony.  A.  Yes.  „  '  /  .  • 

Q.  At  Tangier  at  the  same  time  yon  installed  multiplex, 
both  Mackay  and  BCAC  were  operating  circuits  to  Tangier, 
is  that,  correct?  A.  I  think  that  is  true.  ' 

Q.  Now,  Argentina  and  England  dated  bade  to  prewar? 

a.  Yes.  \  ■  . .  ;  ’  ;• . 

Q.  The  Netherlands  situation,  I  think,  has  been  pretty 
aptly  described?  A.  Yes,  sir. 

Q.  As  to  the  Philippines,  when  yon  inaugurated  the 
multiplex  service,  were  not  Mackay  and  Globe  Wireless 
competing  carriers  also  operating  to  the  PhOippinesf  A. 
I  am  not  sure  whether  they  had  reentered  the  [2645] 
Philippines  at  the  time  we  commenced  the  installation  of 
the  multiplex  there.  They  are  there  now.  There  wasn’t 
much  difference  in  time.  :  • ;  . 

Q.  Approximately  the  same  time?  A.  Somewhere  in 
that  general  area  of  time.  - 

Q.  Also  at  that  time,  or  at  approximately  the  same  time, 
there  was  one  cable  company.  Commercial  Pacific  Cable 
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Company,  prewar  operated,  and  since  the  war  has  operated 
to  the  Philippines?  A.  It  is  my  recollection  that  it  was 
interrupted  at  that  time.  «  ■ 

.  vQ.  At  what, time?  A  At  about  the  time  this  multiplex 
went  in.  I  can’t  say  for  sure,  however. 

Q.  With  respect  to  France  that  was  a  postwar  installa¬ 
tion  of  multiplex?  A  Yes,  sir. 

.  Q.  At  that  time  when  it  was  installed,  was  Mackay 
operating  a  circuit  or  circuits  to  France?  A  I  believe 
Mackay  was  operating  a  circuit  either  with  their  own 
mobile  station  or  with  a  station  of  PT&T  in  France. 

Q.  What  time  was  the  multiplex  established,  if  you  have 
any  idea?  A  In  1935  or  *36  somewhere  along  in  there. 

,  [2646]  Q.  The  cable  companies  of  Western  Union  and 
Commercial  were  operating  to  France?  A I  am  quite  sure 
they  were. 

Q.  So,  as  to  these  places  I  have  enumerated  when  you 
expanded  your  facilities  so  as  to  increase  your  available 
v  capacity  from  one  channel  to  four  channels,  the  facilities 
by  cable  and  radio  which  we  have  enumerated  were  either 
there  or—  A  Licensed  to  be  there. 

,^q.  Yesw  j  believe  China  is  in  this  list  Multiplex,  China 
postwar?  A  Yes,  sir. 

*  Q.  Globe  and  Mackay  are  both  licensed  now  and  prewar 
to  China,  is  that  correct?  A  That  is  correct 

-  Q.  And  prewar  Commercial  Pacific  Cable  Company 

operated  to  China?  A  That  is  my  understanding. 

*  *•/  •'  *'  »  . 

•  •  •  •  • 

. [2647]  Q.  At  page  449,  you  stated  that  in  discussing 
your  plans  for  postwar,  your  reasons  for  going  forward 

and  so  forth:.  • 

•  .  .  •  *  •  « .  » 

t  .  *•  _  ' 

*  -  “After  careful  consideration,  however,  RCA 

determined  to  go  forward  with  the  plan  in  the  hope 
that  it  might  be  completed  as  quickly  as  possible  and 
in  any  case  before  the  inevitable  diminution  of 
.  traffic  which  would  occur  in  normal  times.” 
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*  M  ’ 

my  first  testimony  there  would  have  been  dearer  had  I  said 
“We  must  be  prepared  to  handle  greatly  increased  volumes 
of  traffic”  in  the  hope  that  with  the  better  service  and  the 
lower  rates  snch  volumes  would  in  time  come  about.  * 

Q.  Is  there  anything  farther  yon  care  to  say  about 
thatt  A.  I  think  it  is  adequately  covered.  I  fail  to  see  any 
conflict  in  the  ideas  or  thoughts  expressed.  - 

By  Hr;  Werner:  • 

*  V  Q.  Volumes  will  have  to  increase  to  a  tremendous 
extent,  would  they  not  to  utilize  even  a  part  of  the  capacity 
of  the  systemf  A.  It  would  have  to  increase  very  consider¬ 
ably,  yes.  ' 

Q.  Did  you  anticipate  increases  in  volume  anywhere 
near  the  capacity  that  you  planned  to  now  have?  A.  Not 
in  the  early  future,  no.  I  did  however  feel  that  we  should 
prepare  ourselves  to  cope  with  such  volume  in  the  hope 
that  the  improved  service  and  the  lower  rates  as  a  result 
of  the  then  hoped  for  economies  would  cause  the  volume  to 
increase.  I  regret  to  say  that  hasn’t  come  to  pass  yet 

•  •  •  • 

^  ‘  *  *  • 

[2663]  By  Mr.  Werner:  •  - 


[2665]  Q.  As  I  understand  it,  from  your  previous  testi¬ 
mony,  Mr.  Mitchell,  you  would  prefer  not  to  render  a  volume 
press  service  on  circuits  other  than  multiplex  circuits,  is 
that  correct?  A.  In  general,  that  is  true,  yes,  sir. 

Q.  Did  you  discuss  multiplexing  the  Portuguese  cir¬ 
cuit?  A.  Yes,  sir.  They  didn’t  feel  the  need  of  it  at  that 

•■■••Vi  % 

.  Q.  If  the  circuit  were  not  multiplexed  but  was  printer- 
ized,  would  you  nevertheless  urge  the  institution  of  volume 
press  service?  A.  We  would  offer  it,  yes. 

Q.  And  a  conference  service?  A.  Not  necessarily  a 
conference  service.  That  would  be  possible,  but  I  don’t 
believe  we  would  urge  that,  for  the  simple  reason  that  I 
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.  «* .  „  ■  •  , 

don’t  believe  that  there  is,  at  this  stage  of  the  game,  the 
market  for  it  -r  ;  :  ^ 

Q.  How  much  likelihood  is  there  that  in  the  event  the 
Portuguese  circuit  was  printerized,  that  conference  service 
would  be  inaugurated  on  that  circuit?  [2666]  A.  Very 
little  likelihood  I  should  say  unless  Lisbon  is  chosen  for 
some  international  conference  or  some  United  Nations  meet¬ 
ing,  or  something  of  that  nature.  As  a  rule  those  are  the 
only  times  when  conference  service  is  used  to  any  great 
extent.  v* ,r 


:•  fry 


Jl'  "  *> 

‘'I  '  ^ 


4 


[2668]  Q.  I  don’t  want  to  go  into  the  question  of  your 
statement  that  your  service  is  superior  to  other  services, 
which  Mr.  Kennedy  inquired  about,  but,  taking  for  granted 
your  statement  that  you  believe  your  service  is  superior, 
do-you  feel  that  your  service  is  so  superior  that  you  would 
retain  all  of  your  present  traffic  over  these  circuits  even  if 
Mackay  were  granted  circuits  to  the  points  at  issue!  A.  I 
think  that  that  substantially  would  be  true.  ; 

Q.  That  you  would  retain  the  traffic  you  are  now  han¬ 
dling?  A.  Yes,  sir.  I  think  that  is  true. 

Q.  What  explanation  can  you  offer,  Mr.  Mitchell,  for 
the  [2669]  exhibit  introduced  through  Mr.  Cearley,  namely 
Exhibit  191,  which  indicates  a  substantial  expectation  of 
traffic  diversion  from  RCA  in  the  event  the  Mackay  circuits 
are  granted?  A.  Mr.  Cearley  here  has  assumed  that  that 
traffic  would  be  diverted  from  us.  A  large  proportion  of 
such  diversion  would  result  from  what  I  believe  to  be  the 
intention  of  the  AC&R  company  to  take  traffic  away  from 
their  cable  department  and  send  it  through  their  radio 
department,  and  by  so  routing  that  traffic,  get,  in  return, 
traffic  from  the  foreign  terminal  which  normally  would  have 
returned  via  RCA. 

Q.  How  would  that  affect  the  amount  of  outbound  traffic 
RCA  would  handle?  A;  It  might  not  - 1  don’t  know.  I 
simply  have  the  feeling  that  our  customers  are  satisfied, 
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they  seem  to  be.  Itmight  be  that  they  would  give  up  this 
particular  traffic,  give  it  to  Mackay  and  give  ns  other.  I 
don’t  know.:  That  is  a  conjecture  in  any  case. 

*:  Q.  'What  I  am  trying  to  get  dear  in  my  mind,  Mr.  Mit¬ 
chell  is  this:  assuming  EC  AC  service  is  superior  to  that 
which  would  be  rendered  by  Mackay  -assuming  its  applica¬ 
tions  were  granted,  why  would  there  be  any  diversion  of 
traffic  from  ECAC  to  Mackay!  A.  Well,  I  suppose  that 
would  oome  about  as  a  result  of  the  incoming  message — 
and  mind  you,  the  incoming  message  [2670]  being  one  in 
trade  for  an  outgoing  cable  message — that  that  incoming 
message  via  Mackay  going  to  the  customer  repeatedly  might 
cause  the  customer  to  return  his  traffic  in  the  same  way. 
There  is  a  tendency  on  the  part  of  the  public  to  use  the 
type  of  service  outbound  that  they  receive  inbound.  . 

Q.  On  the  other  hand,  the  assumption  in  your  answer 
is  that  the  return  message  would  be  going  to  a  customer 
who  would  ordinarily  send  his  message  via  ECAC,  is  that 
correct!  A.  Yes,  sir. 

Q.  In  the  event  that  your  service  is  superior  to  that  of 
Mackay ’s,  wouldn’t  he  soon  switch  back  to  ECAC!  A.  If 
there  is  that  much  difference  in  the  quality  of  the  service. 

Q.  How  much  difference  do  you  think  there  is  in  the 
quality  of  service!  A.  I  don’t  know. 

Q.  Again  in  connection  with  service,  you  know  generally 
the  percentages  of  traffic  in  each  classification  do  you  not— 
that  is  percentage  of  traffic  which  is  full  rate  and  the  per¬ 
centage  of  traffic  which  is  deferred  and  nightletter!  A.  Do 
you  mean  in  the  overall  picture! 

Q.  Overall,  yes.  A.  It  does  vary  with  the  circuits.  It 
varies  quite  considerably  with  the  circuits. 

Q.  Do  you  have  any  information  with  respect  to  The 
[2671]  Netherlands!  A.  I  can  look  it  up  in  the  response 
to  order  85,  I  believe,  and  get  it  I  don’t  recall  just  off 
hand  what  those  percentages  are. 

“  Before  you  do  that,  perhaps  you  can  answer  the 
question  before  looking  at  the  responses.  Is  it  not  true 


T.  E.  Mitchell,  for  Appellant— Cross. 

-  ’v  ►  •  ■’  r  1  *  ■ 

'  .  .  *  .  %  .  -  *  *■ 

.  .i'T  am  not  criticizing  the  emphasis  bnt  I  am  wondering 
why  yon  have  that  emphasis  t  A.I  presume  this  applies 
to  Mackay  as  well  as  to  ourselves :  our  innate  desire  to 
accomplish  perfection.  •  ...  „ 

.  Q.  Even  though  the  companies  may  realize  that  the 
speed  of  service  given  outbound  messages  in  the  American 
terminal  isn’t  going  to  affect  the  delivery  time  substan¬ 
tially? 

V  £2674]  Q.  Perhaps  not  as  of  today,  Mr.  Werner.  I 
think  that  as  time  goes  on,  foreigners  gradually  will  became 
more  aware  of  the  desirability  of  speedy  service  and 
improve  their  own. 

•  •  ■  4»  •  •  • 

£2675]  Q.  Now,  I  want  to  touch  again  upon  the  opera¬ 
tion  of  your  company  to  The  Netherlands,  where  you  oper¬ 
ated  four-channel  multiplex  circuit — well  actually  you 
operated  one  of  the  channels  of  the  four-channel  multiplex 
circuit?  A.  Yes,  sir. 

Q.  — and  you  also  operate  a  morse  circuit  at  the  same 
time,  at  certain  times?  A.  Yes,  sir. 

Q.  I  believe  that  is  shown  in  Exhibit  173?  £2676]  A. 
Yes,  sir.  It  is  diown. 

Q.  Now,  in  connection  with  that  exhibit,  the  capacity  of 
your  circuit  is  shown  as  10,800  words  per  hour?  A.  Yes,  sir. 
.  Q.  That  is  the  normal  capacity,  I  take  it,  because  you 
riiow  a  60  per  cent  figure  in  that  column?  A.  Yes,  sir. 

'  Q.  It  is  true  then  that  if  you  divided  that  figure  by  5, 
which  is  the  actual  number  of  channels  which  could  be  made 
available,  the  result  would  be  2460  words  per  hour  per 
single  ehannelf  A.  Yes,  sir.  *  . 

Q.  Is  that  correct?  A.  Yes,  sir. 

.  Q.  In  other  words,  your  one  channel  on  the  multiplex 
could  handle  2460  words  per  hour,  is  that  correct?  A.  That 
I  believe  is  correct,  yes.  ->  - 

Q.  Now,  what  is  the  average  load  of  words  per  hour, 
6  a.  m.  to  6  p.  m.  That  is  704  words  per  hour  and  that 
•includes  non-paid  words,  is  that  correct?  A.  Yes,  sir. 
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.  Q*  Even  during  your  peak  hours,  would  that  one  ehanxid: 
be  insufficient  to  move  the  traffic?  A.  Not  in  my  opinion. 

*  k  a  *  *.  -» 

•  •  •  •.  •  • 

£2681]  Q.  Is  it  your  position,  Mr.  Mitchell,  that  Mackay 
Radio  is,  competitively  speaking,  on  an  equal  footing  with 
RCA  Communications,  with  respect  to  the  bundling  of 
traffic  to  one  or  more  of  the  points  at  issue  here?  That ' 
is,  competitively  speaking,  would  yon  say  that  yon  had  an 
advantage  over  Mackay  Radio  in  the  handling  of  traffic? 
A.  Not  noticeably,  no.  Mackay  Radio  has,  well,  as  yon 
cited  a  few  minutes  ago,  speed  of  service  in  the  foreign 
lands  is  not  taken  as  seriously  as  it  is  in  the  United  States. 
Mackay  Radio,  through,  its  sister  subsidiary,  Commercial 
Cable  Company,  has  wire  lines  into  each  of  these  places, 
and  is  able  to  render  a  very  competitive  service  to  RCA.  . 

Q.  How  about  inbound  traffic?  Are  they  on  the  same 
competitive  footing  with  respect  to  inbound  traffic?  A.  I . 
should  say  they  should  be,  yes. 


•  •  •  •  •  •  '  • 
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[2682]  Q.  Do  you  consider  that  they  are  on  the  same 
competitive  footing  with  respect  to  obtaining  inbound 
messages  from  Portugal?  A.  I  should  think  so. 

Q.  How  would  Mackay  receive  inbound  messages  from 
Portugal?  A.  They  receive  inbound  messages  from  Portu¬ 
gal  by  specific  routing. 

Q.  That  would  be  an  indirect  return,  would  it  not?  A. 
By  specific  routing  it  wouldn’t  be  an  indirect  return. 

.  Q.  How  would  they  get  messages  from  Portugal?  A.  It 
is  my  understanding  that  if  a  message  from  Portugal  is 
specifically  routed  by  cable  that  they  would  get  it. 

Q.  Tou  are  talking  about  cable.  I  was  talking  about 
Mackay.  A.  It  is  hard  for  me  to  disassociate  the  three 
major  components  of  AC&R  because  they  are  so  inter-  : 
woven.  '  “  " '  ' 

t-*  «,<•**  *  •  y 

Q.  Competitively  speaking  as  I  understand  your  testi-: 
mony,  [2683]  the  AC&R  system,  of  which  Mackay  is  a; 
component,  are  on  the  same  competitive  footing  so  far  as: 


T.  H.  Mitchell,  for  Appellant — Cross. 

traffic  is  concerned,  to  Portugal  and  The  Netherlands?  A. 

Yes,  sir.  . .  .-  '* 

•  *  .  < 

•  '  Q.  Yon  have  already  testified,  as  I  recall,  that  you 
believe  there  is  adequate  competition  in  the  telegraph 
business  to  the  three  countries  here  at  issue?  A.  Yes,  sir, 
I  do. 

Q.  Do  you  know  of  any  country  where  you  would  be 
-willing  to  say  that  there  is  not  adequate  telegraph  compe¬ 
tition?  A.  No,  sir.  If  I  knew  such  a  country  we  would  go 
after  a  circuit  there. 

•  Q.  Suppose  you  have  already  got  the  circuit  there?  A. 
Then  I  know  of  no  country  where  there  isn’t  adequate  compe¬ 
tition.  *  ■ 

Q.  I  suppose  that  depends  on  what  you  mean  by  ade¬ 
quate.  I  was  thinking  in  terms  of  competition  within  the 
telegraph  industry  itself.  In  your  answer  did  you  include 
airmail  and  telephone?  A.  I  included  airmail  and  tele¬ 
phone — all  means  of  communication. 

,  Q.  Would  you  answer  be  different  if  I  limited  my 
[2684]  question  only  to  telegraph — competition  between 
telegraph  companies?  A.  Oh,  perhaps  a  place  like  Suva 
or  Tahiti. 

Mr.  Wendt:  Greenland. 

The  Witness:  Greenland,  points  like  that 

<  »  *  *■  i  *• 

By  Mr.  Werner: 

•  f  *  t  » 

Q.  Why  do  you  pick  those  points?  A.  Because  the  traffic 
load  to  those  points  is  so  insignificant  that  for  any  one  to 
•operate  to  them  the  operation  must,  in  most  instances,  be 
at  a  loss. 

Q.  My  question  was :  what  points  do  you  think  there  is 
not  adequate  telegraph  competition,  and  you  mentioned 
Greenland,  Suva  and  another  country— Tahiti.  I  take  it 
from  your  explanation,  however,  that  there  would  be  no 
point  in  competition  to  those  places.  A.  Perhaps  I  should 
■  have  said  I  don’t  know  of  any  point. 
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*  Q.  Do  yon  know  of  any  important  traffic  points  in  the 
world  that  are  not  served  by  direct  cable  connections  or 
by  automatic  or  semi-automatic  cable  connections  f  A. 
There  must  be  many. 

Q.  Let’s  take  Moscow,  for  example,  Russia?  A.  Moscow 
is  one.  "  y  ;  . 

Q.  If  either  yon  or  Mackay  had  the  only  circnit  to  Mos¬ 
cow,  wonld  yon  state  that  there  would  be  adequate  compe- 
[2685]  tition?  A.  Insofar  as  the  good  to  the  American 
public  is  concerned,  I  wonld  say  yes. .  -  •  : 

Q.  I  believe  yon  were  talking  about  revenues  at  that 
point  in  that  answer,  were  yon  not?  A.  Cost  of  service  to 
the  American  public. 

Q.  But  strictly  from  the  standpoint  of  competition?  A. 
Competition  for  the  sake  of  competition? 

Q.  'Well,  I  believe  in  an  answer  to  a  question  put  to  you 
by  Mr.  Kennedy,  you  said  that  you  believe  in  competition, 
and  that  you  thought  there  should  be  competition  between 
the  two  media  of  telegraphy,  namely,  cables  and  radio.  A. 
I  do,  and  I  think  that  was  the  intent  of  our  Congress,  as  I 
stated.  '  1 

Q.  Do  you  believe  competition  between  cable  and  radio 
is  desirable  competition?  A.  I  believe  it  is  desirable  com¬ 
petition,  yes,  sir.  .  - 

Q.  Where  you  have  no  cable  to  a  point,  and  assuming 
you  therefore  can’t  have  effective  competition,  would  you 
still  maintain  that  only  one  radio  circuit  to  the  point  is  all 
that  is  necessary  ?  A.  Yes,  sir,  I  would,  because  I  think  that 
competition  within  the  same  media  isn’t  necessary.  •* 

Q.  What  I  am  trying  to  get  at,  Mr.  Mitchell,  is  why  the 
distinction  between  cable  competition  with  radio  and  [2686] 
radio  versus  radio?  A.  Because  as  long  as  cables  are  in 
existence  they  should  be  operated,  I  think.  It  is  hard  for 
me  to  distinguish  between  cables  any  more  than  airmail  or 
any  of  the  other  forms  of  communications.  Each  is  a  differ¬ 
ent  medium.  - 

Q.  I  am  not  quite  sure  that  I  understand  your  answer.  I 
can  see  the  difference  between  telephone  and  telegraph.  I 
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am  not  quite  sure  that  I  see  your  distinction  between  cable 
telegraphy  and  radio  telegraphy!  A.  They  are  simply  dif¬ 
ferent  means  of  communications.  I  think  in  the  course  of 
time  it  is  reasonable  to  expect  that  the  cables  will  be  aban¬ 
doned.  However,  until  such  time  as  their  usefulness  is 

•  completely  gone,  I  think  that  they  should  continue  to  be 

*  operated.  For  that  reason,  that  the  competition  should  be 

i  maintained  as  between  those  two  media.  r 

K.  Q.  What  benefits,  in  your  opinion,  flow  from  competition 
:  between  cable  and  radio!  A.  The  preservation  of  the 
cable.  Many  of  our  people,  particularly  in  the  government, 

seem  to  feel  that  we  should  for  security  reasons - 

Q.  In  your  own  opinion!  A.  In  my  own  opinion! 

Q.  As  a  person  who  has  been  in  the  communications 
industry  for  many  years!  A.  As  for  myself,  the  principal 
;  difference  is  from  the  [2687]  standpoint  of  flexibility  and 
the  ability  to  handle  much  greater  volume.  If  the  cable 
were  as  flexible  as  the  radio  and  could  cope  with  all  of  the 
foreseeable  volume  then  perhaps  it  wouldn’t  be  necessary. 
>'  However,  we  know  that  that  isn’t  the  case.  We  know  that 
!  the  cable  is  subject  to  interruption,  not  only  from  the  stand- 
;  point  of  being  cut  by  an  enemy  during  war  time,  but  if  you 
!  recall,  I  think  in  1928  a  serious  upheaval  in  the  ocean  bed 
interrupted  it,  not  for  an  hour  or  a  day  but  for  a  long  time. 
To  guard  against  such  situations  as  those,  I  think  that  both 
forms  of  service  should  operate  at  each  particular  place. 

Q.  I  believe  you  stated  that  you  thought  that  in  the  not 
too  far  distant  future,  that  cable  communication  would  be 
'  given  up  as  a  means  of  communication  by  telegraph!  A. 
Ultimately  I  think  that  is  true. 

Q.  As  I  understand  your  testimony,  you  are  of  the 
opinion  that  that  would  be  no  great  loss  as  far  as  communi¬ 
cation  is  concerned.  A.  No,  sir.  I  don’t  think  it  would  be 
any  great  loss. 

'  Q.  Then  why  do  you  think  competition  between  cable 
..and  radio  is  desirable!  A.  I  think  it  is  desirable  solely 
because,  on  the  one  hand,  the  American  public— I  say  “The 
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American  Public”:  the  Americans  have  investments  in 
cables  that  stOl  operate.  I  don’t  presume  to  be  sitting  here 
pleading  the  case  for  continued  use  of  the  cables.  As  far 
as  I  personally  am  concerned,  [2688]  we  could  dose  them 
down  tomorrow. 

Q.  Why  is  competition  between  cable  and  radio  desir¬ 
able  T  A.  I  haven’t  made  myself  dear;  it  is  very  evident. 
My  feeling  is  this :  that  as  long  as  the  cable  is  in  existence, 
there  should  be  some  competition  between  the  cable  and  the 
radio.  When  the  cable  disintegrates  and  falls  apart,  and 
is  not  replaced,  as  I  am  reasonably  sure  it  win  not  be 
replaced,  then,  as  you  say,  I  don’t  think  there  would  be  much 
loss.  ...  . 


V  #<  r  t"  *  fT 

>  -  ; 

[2689]  Q.  Just  to  get  the  positions  of  the  two  com¬ 
panies  clarified:  is  it  the  position  of  your  company  that 
further  duplication  of  drcuits  which  RCA  Communications 
already  has,  should  not  be  permitted?  A.  Yes,  sir. 

-  Q.  In  all  cases?  A.  Yes,  sir..  '  * 

•  r  •  •  •  •  •  .. 


[2698]  Q.  Iam  not  dear,  Mr.  Mitchell,  as  to  your  testi¬ 
mony  regarding  the  reason  for  forking  the  Finland  circuit 
with  the  Norway  circuit,  inasmuch  as  Norway  is  a  fairly 
substantial  traffic  point.  A.  It  is  a  substantial  file  whereas 
the  Helsinki  circuit  is  not  They  are  countries  of  similar 
nature.  The  Finland  circuit  doesn’t  warrant  operation  of 
full  time  circuit  It  is  entirdy  agreeable  to  the  Norwegians 
that  we  operate  the  Finnish  circuit  jointly  and  for  that 
reason  we  do  so.  ' 

Q.  That  is  at  your  own  option.  In  other  words,  it  is 
because  you  want  to  fork  that  circuit  that  you  are  forking 
it  and  not  because  the  foreign  administration  wants  to 
fork  it.  *  Is  that  correct?  A.  That  is  my  understanding, 
but  it  is  with  the  concurrence  of  the  foreign  administration. 
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[2703]  Lon  A.  Ceabley,  was  recalled  as  a  witness, 
having  been  previously  duly  sworn,  was  examined  and 
testified  further  as  follows: 

*“  •  ••  *■  •  •  -  •  • 

.  •  « »  -  *  i  * 

Direct  examination  (resumed)  by  Mr.  Hawkins: 

. .  *•  m*  \  . '  •  •  •  • 

[2707]  By  Mr.  Hawkins: 

i.',  Q.  Win  you  explain  Exhibit  No.  191-A?  A.  Exhibit 
191-A  is  a  statement  showing  the  computation  of  estimated 
revenue  diversion  to  Mackay  Radio  and  Telegraph  Com¬ 
pany  from  split  circuit  operations  as  was  shown  in  Exhibit 
No.  19L  It  will  be  noted  that  the  exhibit  is  made  up  of 
three  separate  sections.  One  is  the  particulars,  the  second 
section  is  the  computation  involving  [2708]  outbound 
traffic,  and  the  third  section  is  the  computation  involving 
inbound.  Take  Holland  as  an  example  for  my  explanation. 
It  will  be  noted,  under  item  1,  that  the  number  of  actual 
words  handled  by  Mackay  Badio,  U.  S.  originations  and 
transiting,  taken  from  FCC  Exhibit  X-7,  FCC  Docket  No. 
8230,  was  2^507  words.  .  Item  2  is  the  number  of  equated 
words  transmitted  by  Mackay  Badio. 

.  It  will  be  observed  there  that  in  the  case  of  the  out¬ 
bound  we  equated  the  words  by  multiplying  line  1  by  42 
per  cent 

In  other  words,  the  equated  words  were  42  per  cent  of 
the  total  words,  or  633  equated.  The  explanation  of  the 
42  per  cent,  and  incidentally  in  the  inbound  we  used  43.5 
per  cent  to  equate  to  fun  rate  words — in  the  note  it  win  be 
observed  that  the  factors  of  42  per  cent  and  43.5  per  cent 
were  determined  by  the  equasion  of  total  outbound  and 
inbound  words  for  the  industry,  and  we  used  FCC  Exhibit 
X-7  in  Docket  8230  for  purposes  of  determining  the  per¬ 
centages  referred  to.  Item  3  is  the  number  of  equated 
words  handled  by  BCA  taken  from  Exhibit  191,  column  B, 
and  FCC  Docket  No.  8777. 
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The  total  outbound  equated  words  to  Holland,  436^33. 
Item  4  is  the  total  number  of  equated  words  available  which 
is  the  436^33  added  to  the  633  equated  words  of  Mackay  ^ 
gives  a  total  of  437,566  equated  words.  That  is  the  [2709] 
number  of  equated  words  estimated  to  be  shared  by  Mackay 
Radio  if  a  split  circuit  is  operated  by  that  carrier.:,  The  > 
outbound  wordage  is  determined  by  line  4  times  the  369 
per  cent  covered  in  my  previous  testimony,  gives  a  total 
of  161,462  words.  Item  6,  the  number  of  equated  words 
now  being  handled  by  Mackay  Radio  line  2  is  subtracted  ; 
from  the  total  leaving  item  7,  the  number  of  equated  words  - 
estimated  to  be  diverted  from  RCA  if  Mackay  Radio  oper¬ 
ates  circuits  is  line  5  minus  line  6,  would  give  a  total  of 
160,829.  Eight  is  the  per  cent  of  estimated  diversion  from 
RCA  to  Mackay  Radio — line  7  divided  by  line  3— where  it  , 
gives  36.1  per  cent.  Item  9,  RCA  revenue,  Exhibit  191,  ~ 
column  C,  FCC  Docket  8777,  the  revenue  is  $85,025. 

Item  10,  the  revenue  related  to  estimated  diversion  from 
RCA  to  Mackay  Radio  line  nine  times  percentages  of  line  8 
gives  $31,297.  .V  ,  ;  ' 


Q.  Mr.  Cearley,  at  the  dose  of  your  direct  examination, 
the  Commission  Counsel  requested  a  cost  computation  with 
respect  to  the  11  points  shown  on  Exhibit  No.  192.  This 
computation  was  to  be  prepared  on  the  same  bads  used  in 
Exhibit  19L  .  .  ‘ 

Have  you  prepared  such  an  exhibit?  A.  Yes.  v'  ,  , 
Q.  Is  this  a  copy  of  that  exhibit  (handing  to  the  [2710] 
witness).  A.  Yes.  This  is  a  copy  of  the  exhibit.  V 


Q.  Mr.  Cearley,  in  the  preparation  of  Exhibit  191-B  did 
you  employ  the  method  set  forth  in  the  Exhibits  193, 194 
and  195?  A.  Yes.  And  this  method  is  the  same  as  used 
in  the  preparation  of  Exhibit  191.  '  -  4 

Q.  Will  you  explain  in  detail  the  method  of  computation 
on  Exhibit  191-B?  A.  Exhibit  191B  shows  the  estimated 
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gain  or  loss  from  operations,  first  of  BCA  operations  of 
split  circuits,  second,  revenue  effect  from  inclusion  of 
Mackay  traffic  volume  on  a  single  circuit  basis.  This  exhibit 
is  based  on  data  for  [2711]  the  first  six  months  of  1947. 
In  column  A  is  found  the  name  of  the  circuits  involved.  * 
In  column  B  is  the  number  of  equated  words  actually 
bandied  by  BCA  over  the  eleven  circuits.  Column  C  is  the 
number  of  equated  words,  BCA  traffic  volume  plus  Mackay 
traffic  volume  on  a  country  basis. 

Q.  Just  one  question,  Mr.  Cearley:  in  column  C,  did 
you  take  only  the  Mackay  traffic  volume  terminating  in 
each  of  the  particular  countries?  A.  That  is  correct  To 
column  B  this  country  traffic  of  Mackay  was  added,  giving 
column  C. 

Q.  Will  you  continue  now  with  your  explanation?  A. 
Column  D  is  the  revenue  to  BCA  at  rates  made  effective 
April  28,  1948  from  handling  the  traffic  volume  shown  in 
column  B.  It  is  to  be  observed  that  in  the  footnote  is  this 
statement: 

“Includes  deduction  for  estimated  landline  tolls 
to  Western  Union.” 

Mr.  Werner:  How  did  you  arrive  at  the  estimate 
for  the  landline  tolls,  Mr.  Cearley? 

By  Mr.  Hawkins: 

Q.  Mr.  Cearley,  on  the  question  of  Mr.  Werner:  did 
you  arrive  at  the  estimated  landline  tolls  to  Western  Union 
on  the  same  basis  that  you  used  with  respect  to  Exhibit 
No.  191?  [2712]  A.  Yes. 

Mr.  Werner  r  0.  El 
By  Mr.  Hawkins : 

Q.  Proceed.  A.  Column  E  is  the  revenue  to  BCA;  rev¬ 
enue  made  effective  April  28,  1948,  from  handling  traffic 
volumes  shown  in  column  B. 


v«-  V  >>* 


Low  A. 


I  might  say  that  that  is  the  estimated  revenue  that 
would  result  if  we  had  the  added  volume.  Column  F  is  cost 
of  operation  to  handle  traffic  volumes  shown  in  colmzm  B. 
Column  G  is  the  estimated  cost  of  operation  to  handle  traffic 
volume  shown  in  column  C.  Column  H  is  the  gain  or  loss, 
net  effect  of  column  D  less  eolumnF.  Column  I  is  the 
estimated  gain  or  loss,  net  effect,  result  column  E  less 
column  G.  It  is  to  be  observed  that  from  present  opera¬ 
tions  it  is  estimated  that  the  net  effect  from  operating  these 
circuits  is  an  estimated  profit  of  $193^)78,  while  assuming 
a  single  circuit  operation  the  net  effect  would  be  an  esti¬ 
mated  profit  to  the  RCA  Communications  system  of 
$1417,403. 

Q.  Is  it  reasonable  to  state  that  the  difference  between 
the  two  figures — by  that  I  mean  the  figure  in  column  H  and 
the  figure  in  column  I — would  represent  the  gain  from 
single  circuit  operation!  £2713]  A  Yes.  That  is  the 
estimated  gain  to  the  RCA  system,  if  we  were  permitted 
to  handle  additional  volume  of  traffic.  -  v  '  * '  - 


‘1  ; 


•  «  :  * 

*  *  ^ 


.  i-  y  * 

4-  •  * 


Mr.  Gibbons:  Mr.  Commissioner,  before  cross 
examination  of  Mr.  Cearley  is  underway,  and  since 
Mr.  Mitchell  has  not  been  returned  to  the  stand,  may 
we  inquire  if  £2714]  RCA  has  available  the  infor¬ 
mation  which  Mr.  Mitchell  undertook  to  obtain,  first 
at  page  2307  of  the  record  where  I  believe  Mr. 
Mitchell  indicated  he  would  obtain  the  date  that  the 
RCA  printer  operation  with  Lisbon  was  discontinued. 


Mr.  Mitchell:  The  Portuguese  printer  operation 
ceased  in  the  latter  part  of  September.  There  are 
several  intermittent  changes  back  and  forth  before  it 
was  finally  cut  off  completely  in  the  latter  part  of 
September.:  /  ...  ~  ,  . 
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[2715]  By  Mr.  Hartman:  .. 


;;  [2726]  Q.  My  next  question  is:  On  that  percentage 
basis,  why,  in  yonr  opinion,  is  RCA  handling  more  inbound 
•traffic  than  it  is  handling  outbound  traffic?  A.  Of  course, 
the  distribution  of  traffic  inbound  is  made  by  the  foreign 
administration  and  they  are  responsible  for  the  distribu¬ 
tion.  For  that  reason  we  get  the  percentage  of  traffic  that 
is  allotted  to  us.  : 

[2727]  Q.  Speaking  of  Holland — The  Netherlands — 
your  correspondent  in  The  Netherlands  is  the  Dutch  Admin¬ 
istration  of  Posts  &  Telegraphs,  is  it  not?  A.  That  is 
correct.  \  :  1  ^ 

'  Q.  Does  that  organization  also  operate  the  land  lines 
within  The  Netherlands?  A.  It  is  my  understanding  that 
they  do. 

" .  Q.  Have  you  heard  the  testimony  in  this  case  that  the 
cable  companies  receive  only  traffic  filed  with  them —  A. 
Yes,  sir. 

Q.  — or  specifically  routed  via  them?  A.  I  have  heard 
that,  j  t  j',.  ; .  ’  • 

i  *  * 

,  Q.  So  that  yonr  proportion  of  the  outbound  traffic  from 
The  Netherlands,  inbound  to  the  United  States,  in  that 
distribution  if  you  get  whatever  your  quota  happens  to  be 
and  your  proportion  happens  to  be,  in  effect  that  means 
that  you  get  all  unrouted  traffic.  Is  that  not  true?  A.  Well, 
we  get  the  traffic  that  the  foreign  administration  wants  to 

.  ... 

Q.  And  the  foreign  administration  has  no  other  corre¬ 
spondent  in  this  country?  A.  That  is  right 

Q.  Now,  turning  to  Exhibit  166,  will  you  similarly  indi¬ 
cate,  for  the  first  six  months  of  1947,  the  outbound  [2728] 
and  the  inbound  percentages  handled  by  RCA  Communi¬ 
cations  Inc. — that  is,  in  the  case  of  Portugal.  A.  The  out¬ 
bound  percentage  for  RCA— outbound  is  49.4  percent, 
while  the  inbound  percentage  is  80.2  percent 
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1  .s  Q.  Again,  I  would  like  yon  to  explain,  in  the  case  of 
Portugal,  Mr.  Cearley,  what  in  your  opinion  is  the  reason 
for  BCAC  handling  approximately  half  of  the  outbound 
file,  but  handling  over  80  percent  of  the  inbound  file.  A. 
The  same  reasons  as  stated  in  the  case  of  The  Netherlands. 
*  Q.  That  is,  that  substantially  all  of  the  traffic  coming  in 
this  direction  must  be  controlled  by  the  radio  correspondent 
of  BCA  at  the  other  end.  Is  that  truet  A.  Well,  it 
apparently  has  a  greater  volume  of  the  traffic  at  its  disposal 
inbound. 

Q.  In  the  absence  of  a  Mackay  direct  circuit,  or  some 
other  Mackay  agreement  such  as  the  one  through  lama  with 
the  Portuguese,  BCAC  would  be  the  only  correspondent  of 
the  Portuguese  Badio  Company  in  the  United  States.  Is 
that  correct!  A.  Well,  BCA  is  the  direct  correspondent 
As  you  pointed  out,  Mackay  could  receive  traffic  in  other 
ways  than  by  direct  circuit.  -  ' .  ^ 

•  •  •  •  •  a-;".  7-  •«!•,  •' 

[2738]  Q.  You  do  not  believe  that  service  is  the  only 
consideration  which  affects  the  growth  of  a  radio  telegraph 
carrier.  A.  Of  course,  the  greater  service  has  an  effect  but 
there  are  other  factors  coming  in  which  might  affect  it 
I  might  refer  to  Mr.  Towers’  testimony  on  pages  388  to  394 
in  which  he  speaks  of  the  availability  of  traffic  to  direct 
circuits  as  being  a  factor.  O  1  I-v'*  ^ 

Q.  You  agree  then  ,with  Mr.  Towers’  statement  I 
assume,  that  it  is  through  direct  circuits  that  the  inbound 
file  becomes  available.  A.  Well,  the  direct  circuit,  of 
course,  has  some  effect  on  it,  but  there  are  numerous 
factors  that  come  in  to  determine  whether  or  not  a  com¬ 
pany  gets  traffic. '  Some  of  it  is  real  and  some  of  it  is  not 
real  perhaps.  .  /  \ 

Q.  Could  you  indicate  what,  in  your  opinion,  are  some 
other  factors  other  than  service  and  the  cooperation  of  the 
foreign  correspondent!  A.  Of  course,  relationship  with 
your  customer  has  something  to  do  with  it  Habit  might 
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*  *  »  • 

*  ,•  *  , 

also  affect  whether  or  not  traffic  is  turned  over  to  one 

company  or  another.  They  are  all  wrapped  up  in  one  thing. 
They  are  numerous  things  that  might  affect  one  individual 
—that  is,  one  thing  might  affect  one  individual  while  another 
would  affect  another. 

„  £2739]  Q.  Belations  with  your  customers,  and  customer 
habit— would  you  expect  them  to  be  based  at  least  in  part 
on  the  service)  A.  Of  course,  service  is  a  factor  to  be 
considered.  ,  ,  * 

•  •  •  •  •  •  •  1  • 

[2740]  Q.  “With  reference  to  your  Exhibit  178,  Mr. 
Oearley,  you  indicate  on  your  chart  the  total  outbound  and 
inbound  to  Portugal  combined  including  transited  traffic. 
You  [2741]  refer  to  that  chart,  I  believe,  on  page  500  of 
the  transcript,  as  indicating  that  there  is  keen  and  sub¬ 
stantial  competition  in  communications  service  with  Port¬ 
ugal  Now,  we  have  noted  a  few  moments  ago  that  in¬ 
bound  from  Portugal  during  the  first  six  months  of  1947, 
BCAC  handled  80-some  percent — 80-point-some  percent — 
of  the  total  inbound  file:  Bo  you  believe  that  that  reflects 
keen  and  substantial  competition  for  Portuguese  traffic 
in  the  inbound  direction)  A.  I  would  say  that  competition 
that  took  20  percent  of  the  traffic  would  be  fairly  keen. 

♦  Q.  To  what  point  do  you  think  competition  would 
have  to  be  reduced  to  cease  being  keent  A.  It  is  a  question 
of  degree..  There  could  be  keen  competition  with  only  a 
small  percentage.  •  . 

.  Q.  In  other  words,  there  can  be  a  keen  effort  on  the 
part  of  competitors  without  a  substantial  result  Is  that 
your  point)  A.  Of  course,  there  can  be  the  effort  to 
obtain  the  traffic.  Normally  that  could  be  measured  by  a 
percentage  later. 

1  Q.  Will  you  refer  to  your  Exhibits  180  and  179,  please) 
Will  you  indicate  the  percentage  on  179  of  the  total  out¬ 
bound  file  of  BCAC  in  1936,  as  contrasted  with  1946) 
[2742]  A.  The  percentage  of  outbound  traffic  in  1936  for 
BOA  was  16.9.  In  1946  it  was  56.9. 


.  '  1  *  4  .  -  "  ’ ♦ 

•%  '  *'>  V  1  r 


%  r*t/  ;  ^  •  >-* 

**  *K  -  * 
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.  ■  •  •* 

Q.  So  that  BOA  increased  its  participation  from  1&9 
to  56.9  in  an  ontbonnd  direction  over  a  ten-year  span.  Is 
that  correct?  A.  That  is  correct  I  4  "  v  .  >  i. 

Q.  Will  yon  torn  to  Exhibit  180  and  draw  a  similar  com¬ 
parison  for  the  inbound  traffic  comparing4  the  years  1936 
and  1946?  A.  The  1936  percentage  of  participation,  BOA 
Communications  was  37  percent,  1946  was  77.7  percent 
Q.  In  view  of  your  feeling  that  competition  for  Portugal 
traffic  is  keen  and  substantial,  what  do  you  believe  those 
figures  indicate  in  respect  to  the  success  of  the  efforts  of 
the  cable  carriers  to  retain  their  positions?  A.  The  Com¬ 
mercial  Cable  Company,  for  example,  maintained  the 
same — well,  in  fact,  increased  its  load  slightly  from  1936  to 
1946.  Mackay  increased  its  load  some.  ■:’‘- 

Q.  What  about  the  percentages  involved  of  the  inbound 
volume?  A.  The  percentage,  AC&B  group  1936  was  32L2. 
It  is  now  4  percent  for  1946.  But  they  did  handle  still  a 
substantial  volume  of  traffic. 

[2743]  Q.  Will  you  indicate  also  for  the  Western  Union, 
what  the  situation  was  ?  A.  The  Western  Union  percentage 
in  1936  was  30.8;  for  1946, 18& 

Q.  You  note  that  the  volumes  of  the  AC&B  group  and 
the  Western  Union  have  grown  during  that  period.  Has 
the  total  over-all  volume  of  traffic  to  and  from  Portugal 
also  grown  during  that  period?  .  *  A.  Yes,  it  has  grown. 

Q.  Will  you  indicate  the  growth  of  BCA  in  the  inbound 
direction  on  a  paid  word  basis  between  1936  and  1946? 
A.  BCA  Communications,  Ino,  in  1936  was  104£26;  1946 
was  1^914,808.  ...  „ 

Q.  So  that  the  exhibit  reveals,  does  it,  Mr.  Cearley,  that 
the  AC&B  group  have  increased  from  91,000  words  to 
roughly  98,000;  Western  Union  from  87,000  approximately, 
to  451,000;  and  BCA  from  104,000  to  approximately 
2,000,000?  A.  Yes.  ,.v  . 

Q.  Would  you  say  from  that  that  the  cable  companies 
have  been  able  to  maintain  their  position  with  respect  to 
traffic  inbound  from  Portugal,  despite  whatever  competitive 
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•efforts  they  may  have  made  f  A.  They  have  not  maintained 
their  percentage  condition  hut  they  have  maintained  and 
have  been  able  to  in-  [2744]  crease  their  load. 

Q.  But  at  a  very  much  slower  rate.  A.  That  is  correct 
l  Q.  And  a  very  mnch  less  rate —  A.  That  is  correct 
iv  <J. - than  has  BGAO.  A.  That  is  correct 

i.  * 

---♦ r j *  •  •  • 

[2761]  By  Mr.  Hartman: 

n 

.  .♦  •  •  •  •  • 

.4  v  r  J  *.  .  *■  *  '  *  » 

'L  [2763]  Q.  In  this  gronp  of  exhibits,  Mr.  Cearley  that 
yon  have  introduced  showing  the  traffic  statistics  to  The 
Netherlands,  Portugal  and  Surinam,  if  I  may  summarize 
from  the  exhibits  themselves,  for  the  first  six  months  of 
1947,  your  exhibit  187  shows  for  Holland,  in  the  case  of  The 
Netherlands,  radio  has  29.8  per  cent  of  the  total  outbound 
volnme  as  opposed  to  51.5  per  cent  reflected  in  Exhibit  188 
— that  is,  in  the  inbound  direction.  Your  exhibit  179  indi¬ 
cates  that  with  respect  to  Portugal,  BCAC  has  49.4  per  cent 
outbound.  [2764]  A.  Just  one  minute  please.  All  right. 

Q.  With  respect  to  Portugal  your  Exhibit  179  indicates 
that  BCAC  has  49.4  per  cent  of  the  outbound  volume  as 
opposed  to  80.2  per  cent  of  the  inbound  volume  reflected  in 
your  Exhibit  180. 

In  the  case  of  Surinam,  your  Exhibit  183  indicates  that 
j  BCAC  has  a  total  of  47.7  per  cent  outbound,  as  contrasted 
to  100  per  cent  inbound  as  reflected  by  your  Exhibit  184, 
is  that  correct?:  A.  The  percentages  you  have  enumerated 
are  correct 

'••>  Q.  The  question  was  raised  as  to  each  individual  circuit 
In  all  of  these  cases  it  appears  that  BCAC  handles  a  much 
greater  percentage  of  the  inbound  file  than  it  does  of  the 
outbound  file  to  those  countries. 

Do  I  understand  your  explanation  to  be  that  that  is 
<  because  the  traffic  is  at  the  disposal  of  the  Administration 
or  the  company  operating  BCAC  circuit  at  the  foreign  end? 
A.  Yes.  The  foreign  administration  has  the  say  as  to  who 
shall  get  the  traffic. 
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Q.  In  each  situation  then,  Mr.  Cearley,  is  it  not  also 
true  that  a  radio  carrier  has  a  substantially  more  favorable 
inbound  position  than  does  a  cable  carrier!  A.  That  would 
depend  to  some  extent  on  the  operations  of  the  cable  com¬ 
pany.  For  example,  the  amount  of  solicitation  in  the  foreign 
country.  -vt 

[2765]  Q.  I  am  talking  primarily,  Mr.  Cearley  about 


the  operating  results.  *  They  indicate  that  cable  actually 
enjoys  a  very  much  smaller  portion  of  the  inbound  volume 
than  it  does  of  the  outbound  volume,  is  that  not  true?  A. 
I  would  say  in  most  instances  that  is  true.  There  might  be 
exceptions. 

Q.  In  any  of  these  three  cases  is  there  any  exception  to 
that?  A.  I  don’t  recall  any  exception  in  the  three  cases. 

Q.  And  you  also  indicated,  I  believe,  that  it  is  a  matter 
of  good  business  judgment  if  the  foreign  company  or  admin¬ 
istration  controlled  the  inbound  file  and  received  a  higher 
proportion  of  the  toll  by  handling  via  radio,  it  would  natu¬ 
rally  do  so,  is  that  correct ?.: A.  No. 

Q.  If  it  is  their  system  you  would  expect  them  to  use  itf 
A.  If  it  is  to  their  advantage  and  all  other  things  being 
equal  I  would  expect  them  to.  .  /  - 


•  ■ 


[2808]  Q.  Mr.  Cearley,  do  you  have  before  you  your 
Exhibit  [2809]  No.  190?  A.  Yes,  I  have  the  exhibit  before 
me. 

Q.  It  is  entitled,  “Bate  History  of  Points  Served  Di¬ 
rectly  by  BCA  Communications,  Inc.  or  Mackay  Badio  and 
Telegraph  Company”?  A.  That  is  correct 

:  •  r*  *  i  ,  -*\ » » *  »  r*.  .  ' 

•  •  •  •  •  • 

[2810]  Q.  In  virtually  all  of  the  countries  listed,  Mr. 
Cearley,  it  is  not  true,  or  is  it  true,  that  there  is  indirect 
radio  competition?  A.  As  to  most  of  the  countries,  there 
is  some  form  of  indirect  radio  competition. 

Q.  And  the  paragraph  at  the  bottom  of  the  page  would 
indicate  that  the  benefit  of  rate  reductions  which  is  usually 
considered  to  result  from  competition  has  been  received  in 
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these  cases  irrespective  of  the  absenoe  of  direct  radiotele¬ 
graph  competition,  is  that  true!  A.  These  benefits  have 
been  received  in  cases  where  there  were  not  other  direct 
circuits  to  the  same  point  As  to  what  effect  the  indirect 
may  have  possibly  had  in  some  instances,  I  did  not  con¬ 
sider. 

.  .  [2811]  Q.  Have  any  of  the  rate  reductions  been  made 
to  points  to  which  there  was  no  competitive  situation  T 

W  •  *  „  * 

Mr.  Werner:  You  mean  as  between  radio  or - 

Mr.  Hartman :  As  between  any  form  of  telegraph 
communications  ? 

A.  I  suppose  there  was  some  form  of  indirect  routing  to 
those  places,  but  I  do  not  think  it  had  the  effect  of  causing 
the  rate  decreases. 

Q.  Is  it  your  position  then  that  the  rate  decreases  shown 
on  this  exhibit  were  in  no  wise  attributable  to  competition, 
either  as  between  radiotelegraph  carriers  or  as  between 
radiotelegraph  and  cable  carriers?  •  A.  Some  of  the  early 
reductions,  of  course  there  was  competition  at  that  time 
between  radio  and  eable,  but  there  were  no  other  direct 
radio  circuits  at  that  time.  Yet  there  were  reductions. 

Q.  Would  you  consider  the  reductions  competitive  reduc¬ 
tions — reductions  as  a  result  of  competition?  A.  Well, 
naturally  there  was  competition  between  the  cable  and  the 
radio  in  those  instances  when  the  radio  circuits  were 
opened,  but  there  was  no  competition  as  between  radio  and 
direct  circuits,  in  a  number  of  instances.  „  . 

Q.  Glancing  at  the  table  it  would  appear  that  the 
heaviest  reductions  for  the  period  shown  in  this  exhibit 
occurred  in  1945  in  the  number  of  countries  affected,  is 
[2812]  that  true? 

■"  4  • .  i,  ■  *  ,  *  . 

The  Witness:  There  was  a  part  of  the  question 
I  didn’t  understand.  Bead  that. 

(Question  read.) 

*  i 

•  •  ,  V  1  ♦  * 

A.  That  is  true. 


f  ♦  * 
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’  r  v  ‘  • 
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By  Mr.  Hartman:  .  :  :  j;*  r  /  ,  :.  . 

Q.  In  respect  to  the  redactions  for  which  yoa  have  inch¬ 
oated  an  BCA  initiation,  would  yon  consider  those  reduc¬ 
tions  competitive  reductions  ?  Would  you  consider  them 
resulting,  that  is,  from  competition?  A.  In  most  instances 
the  reductions  in  1945,  of  course,  were  to  places  where 
there  was  competition.  As  to  just  what  extent,  what  part 
it  played,  I  don’t  know  in  each  and  every  instance. 

Q.  Docket  8230,  the  recent  rate  case,  Mr.  Cearley,  or 
rather  the  early  part  of  the  rate  case,  at  page  691,  in  refer¬ 
ring  to  those  reductions,  the  following  comment  was  made 
as  to  those  specific  reductions  in  1945  and  1946.  The  ques¬ 
tion  was  asked  you: 

*  ^  *  »  .  '  f  * 

“Those  rates  were  put  in  voluntarily  by  BCAC, 
were  they  not!”  .  : 

Tour  answer :  “I  do  not  know  that  you  could  say 
they  were  wholly  voluntary/’  ,  . 

.  ’  • .  -  ’V 

,  *  -  •-  »  t  * 

What  did  you  mean  by  that  answer?  A.  I  do  know  that 
there  was  some  discussion  [2813]  at  least  of  the  suggestion 
by  the  Commission  representatives  that  something  should 
be  done,  upon  reviewing  the  earnings  statements  of  BCA 
Communications.  Just  how  strong  that  pressure  was,  I 
can’t  say,  because  I  did  not  carry  on  any  negotiations  at 
that  time.  *  v '  *  *  *. 


[2838]  Lon  A.  Ceabley  resumed  the  stand  and  testified 
further  as  follows:  / 

>  .  .  v.  •  *  \ 

,  *  •  •  -  * 

»  -I*'*'  '  '  ■  .  4  *  ■  *  * 

Cross  examination  (resumed)  by  Mr.  Hartman: 


[2847]  Q.  Now,  in  your  Exhibit  191-A,  you  estimated 
for  the  purposes  of  this  Exhibit  a  diversion  of  something 
in  excess  of  one-third  of  your  volume  of  traffic  to  these 
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three  points.  If  yon  reduced  your  volume  of  traffic  by  one- 
third,  should  not  the  cost  of  operating  the  circuit  shown 
in  Column  B  be  considerably  reduced?  A.  No,  not  show 
the  effect  on  BCA  system-wise,  because  if  you  reduce  the 
volume  of  traffic  to  the  extent  that  the  paid  words  would 
be  reduced,  then,  of  course,  the  cost  available  to  a  particular 
circuit  would  be  changed,  but  that  would  likewise  mean  that 
other  circuits  would  get  a  higher  proportion.  So  the  effect 
on  the  company  as  a  whole  would  not  be  changed. 

Q.  So  that  what  it  amounts  to  is  that  you  are  using  the 
formula,  so  long  as  it  applies  only  to  the  first  six  months  of 
1947,  but  you  are  changing  from  the  formula  for  purposes 
of  allocation  as  to  any  other  given  set  of  conditions ;  is  that 
true?  If  you  applied  the  formula  on  a  straight  line  basis 
right  down  the  line,  would  the  cost  of  operating  the  circuit 
not  be  reduced  by  a  reduction  in  traffic  volume?  A.  Natur¬ 
ally,  if  you  had  a  reduction  in  traffic  volume,  the  allocated 
costs  to  a  particular  circuit  would  be  changed,  but  the  over¬ 
all  cost  would  not  be  changed.  Then  the  actual  effect  on 
the  system  as  a  whole,  that  is,  on  BCA’s  system  would  not 
change.  '  ■  ■  - 

.  i  *  *  ' 

•  •  •  •  '  •  • 

•  r 

"  ~  (  *■»  -  |  *■  '  i  0  ■  \  «... 

[2849]  Q.  So  that  what  it  amounts  to  is  that  based  on 
the  first  six  months  of  1947,  you  use  an  allocation  basis 
under  the  formula  which  you  describe.  Then  when  you 
assume  diversion  to  Mackay  Radio,  you  use  an  entirely 
different  method  of  allocating  the  cost  to  BCA  Communi¬ 
cations,  Inc.;  is  that  true?  A.  When  I  consider  the  traffic 
that  would  be  expected  to  go  to  Mackay,  then  the  remaining 
part  of  the  exhibit  shows  the  effect  on  the  system. 

Q.  So  that  Column  D  does  not  purport  to  show  the  cost 
of  Mackay  diversions  on  these  circuits  or  to  provide  a  basis 
upon  which  the  cost  can  be  computed?  A.  Column  D  shows 
the  allocated  cost  on  the  traffic  and  traffic  operations  of  BCA 
Communications  for  the  first  six  months  of  1947. 

,  Q.  But  it  does  not  show  the  allocated  costs  after  the 
diversion  of  traffic  to  Mackay?  A.  It  does  not  show  the 
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Lorn  A.  Ceorley,  for  Appellant — Cross. 


•> 


*•*  ■  [2859]  Q.  I  would  like  to  refer  to  your  testimony  in  the 
rate  ease,  Mr.  Cearley,  page  2713. 

'  ■  ■  ’■  ■■  " .  •  ^ . ,  -  ■  •  •-  .  -  .«  - 

Mr.  Hawkins:  Is  that  the  further  hearing,  Mr. 

-'  Hartman? 

v  :•  ' .  Mr.  Hartman:  This  is  the  further  hearing  in  Jan- 
^  nary,  Docket  No.  8230.  At  the  bottom  of  page  2713, 
you  were  asked  the  question  by  Mr.  Cohen: 

. :  •  “Q.  In  your  various  forecasts  have  you  taken 
account  of  the  possible  effects  on  BCAC’s  traffic  and 
revenues  of  the  various  grants  and  denials  of  cir¬ 
cuits  in  the  Commission’s  recent  British  Common¬ 
wealth  circuit  easel  A.  No,  no  effect  was  given  to 
anything  affecting  an  individual  circuit.  My  projec¬ 
tion  is  made  on  the  operations  of  the  company  as 
.awhole.  ..  „„ 

~  “Q.  Does  that  mean  you  think  no  effect  should 
be  given  to  the  grant  or  denial  of  particular,  grant 
or  loss  of  particular  circuits?  A.  Well,  I  think  that 
if  you  tried  to  determine  the  various  factors  affecting 
an  individual  circuit  and  project  those  you  get  lost, 
because  it  is  difficult  to  project  Perhaps  in  other 
instances  we  may  be  benefiting  from  some  other  hap¬ 
pening  or  some  other  increase  on  a  circuit  It  is 
difficult  near  impossible,  to  make  a  projection  based 
on  individual  circuits.”  .... 

v  Now,  if  it  is  impossible  to  project  the  loss  which 
BGAO  would  suffer  if  it  lost  one  of  the  British  points, 
how  can  you  [2860]  now,  except  on  a  purely  theo¬ 
retical  basis,  project  the  loss  which  would  be  incurred 
if  Mackay  opened  new  direct  circuits? 


.  & 


•  'H  V 


.A*. 


A.  -% 


A.  The  testimony  in  Docket  8230  had  reference  to  the  rev¬ 
enue  only.  It  was  in  the  projection  of  revenue  for  the 
system,  and  there  it  was  not  thought  advisable  to  try  to  go 
into  the  minute  detail  of  making  a  projection  by  circuits. 
The  variations  in  the  operations  of  circuits  are  too  great 
to  attempt  in  this  kind  of  computation. 


*!*■-.  Lon  A.  Cearley,  for  Appellant — Cross. 

-  iQ  That  includes  all  the  traffic  that  Mackay  has  handled 
and  BCAC  has  handled  to  the  point  which  yon  use  as  the 
basis  of  your  percentage  calculation!  A.  That  is  light. 
And  the  percentages  are  the  per  cent  of  traffic  that  Mackay 
would  handle  after  taking  traffic  from  [2875]  BCAC  com¬ 
munications. 

«  .  **  *  .  .  ^  • 

Mr.  Werner:  That  is,  percentages  of  the  total 
J  traffic  handled  by  both  companies ;  is  that  right! 

The  Witness:  That  is  right.  It  is  the  participa¬ 
tion  percentage  of  Mackay,  and  deducting  from  that 
the  traffic  that  they  did  handle  would  indicate  the 

traffic  volume  estimated  to  be  diverted. 

*  .  *  » 

•  k 

By  Mr.  Hartman:  -*• 

r  r  ^  '  'V  ■  -*  *r»  ,  * 

Q.  So  that  assumes,  then,  Mr.  Cearley,  that  all  of  the 
traffic  that  Mackay  handled  to  these  countries  was  diverted 
from  BCA  Communications,  Inc. ;  is  that  correct!  A.  No. 
No  consideration  was  given  to  that  in  that  respect  We 
simply  said  that  Mackay  would  participate  in  the  traffic  to 
this  extent  Therefore,  they  would  take  from  BCAC  Com¬ 
munications  traffic  to  bring  them  up  to  that  percentage. 

Q.  If  on  Exhibit  No.  192  the  traffic  shown  to  Mackay  was 
not  diverted  from  BCAC,  how  can  that  percentage  be  used 
as  the  basis  for  indicating  what  percentage  would  be  diverted 
from  BCAC  in  these  three  instances!  A.  As  stated  in  my 
direct  testimony,  I  presume  that  there  was  strong  competi¬ 
tion  between  cable  and  radio,  and  I  presume  further  that  if 
Mackay  were  granted  direct  circuits  to  these  points,  they 
would  take  this  volume  of  traffic  away  from  BCAC  Com¬ 
munications.  -  * 

Q.  So  that  in  Exhibit  192,  in  arriving  at  your  per- 
[2876]  centages,  it  naturally  follows,  does  it  not,  that  if 
the  percentage  figure  is  accurate,  all  of  the  traffic  shown  to 
Mackay  in  192  must  have  been  diverted  from  BCAC!  A. 
Well,  Exhibit  192  simply  showB  the  relative  proportion  of 
traffic  now  between  the  two  radio  carriers. 
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Lon  A.  Ceariey,  for  AppeMant— Crass. 


V  a  munber  of  points  involved  which,  vary  extremely,  from 
the  averages  arrived  at  That  is,  some  of  them  are  higher 
.  infavor  of  Maofcay  and  some  of  them  are  lower;  is  that 
correct? '  .A;  That  is  correct  A.  considerable  number  of 


them  are  higher  and  some  are  lower,  r  r 
Vt  Q.  Have  you  any  reason  to  believe  that  in  the  case  of 
Holland,  Surinam,  and  Portugal,  the  average  would  apply 
as  opposed  to  those  percentages  which  would  be  higher  or 
lower!  Or  have  you  just  assumed  the  average  as  some 
means  of  arriving  [2879]  at  the  conclusion  f  A.  I  have 
assumed  that  the  average  is  a  conservative  ratio  to  be  used. 


-  ,t  t  1 1 


[2883]  With  respect  to  your  assumption  that  all.  other 
traffic  which  Mackay  does  handle  to  these  points  will  come 
from  BCAC,  or  will  handle  to  these  points  will  come  from 
BCAC,  I  would  like  to  refer  you  to  Mr.  Mitchell’s  testimony 


t  '  at  pages  2434  and  2435  of  this  record,  at  which  Mr.  Mitchell, 
in  respect  to  the  superiority  of  the  BCAC  service  stated 
that  he  believed  that  BCAC  would  retain  the  traffic  it  is 


>  now  handling.  If  Mr.  Mitchell’s  opinion  as  to  the  retention 
of  the  traffic  by  BCAC  is  correct,  then  the  assumption  that 
alt  of  Mackay’s  traffic  must  come  from  BCAC  must  neces¬ 
sarily  [2884]  be  in  error;  is  that  not  true?  Or  can  you 
rationalize  the  two  views? .  A.  I  think  it  is  very  definite 
from  the  record  that  Mr.  MitcheH  was  talking  of  service 
considerations,  and  as  he  later  explained,  he  did  not  con- 
!  eider  other  factors  which  I  had  taken  into  consideration. 

Q.  But  if  your  service  is  superior  and  if  through 
superior  service  Mr.  Mitchell  would  expect  to  retain  the 
traffic,  what  other  factors  could  possibly  result  in  the  diver¬ 
sion  of  one-third  of  BCAC’s  volume  and  the  resulting  total 
of  Mackay’s  volume  as  a  diversion  from  BCAC?  A.  The 
experience  on  the  circuits  actually  operated  by  Mackay  as 
direct  circuits  in  competition  with  BCA  Communications 
does  show  that  they  have  taken  a  substantial  portion  of 
traffic,  and  I  believe  Mr.  Tower  has  pointed  out  in  his  testi- 
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Lon  .'X-  Ceariey,  for  Appellant — Cross. 


r  ;*  4. 


A  *  ^ 
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.  ;*  Q.  But  if  the  formula  is  followed  where  you  have  lost 
traffic  volume  to  Portugal,  Holland,  and  Surinam,  wouldn’t 
.  the  formula  applied  to?  the  new  situation  result  in  lower 
V ’  operating  expenses?  A.  If  you  used  a  reduced  volume  of 
7  r  traffic  in  the  aQoeation  of  costs  to  circuits,  there  would  be 
reflected  against  a  particular  circuit  some  reduction  in  oper¬ 
ating  costs.  *  However,  that  would  not  show  the  complete 
effect  on  the  company  as  a  whole.  *  y  i  !  V 
’  <  t  f  -  Q.  We  are  talking  about  the  individual  circuits,  and  it  is 

the  individual  circuits  to  which  we  are  applying  the  formula. 
*-v  A.  The  formula  applies  to  the  distribution  of  expenses  to 
,  all  circuits. ;  7 -v/.\  *  ;V 

./■*  V.Q-Yes,  I  understand  that.;  A.  So  what  expense  you 
V  would  take  out  of  one  circuit,  you  would  have  to  add  to 
7  another.  Just  to  the  extent  or  exactly  how  it  would  work 
;  percentagewise,  I  can  not  at  the  moment  telL  But  if  you 
have  a  given  amount  of  expense,  company-wide,  and  you 
allocate  that  on  a  basis  of  paid  words,  then  a  reduction  in 
*!  paid  words  would  assign  a  slightly  higher  allocated  cost 
7,  per  word,  but  to  the  circuit  where  the  reduced  volume 
,  applied,  there  would  be  less  cost  allocated  to  that  [2887] 

; .  particular  circuit  But  you  have  not  changed  the  over-all 
:  operating  conditions  of  the  company.  The  expenses  would 
7,  have:  to  be  borne,  and  would  be  assigned  by  use  of  the 
formula  to  other  circuits.  And  the  final  result  would  not 
.v  be  changed.  .  j*-\  >i-:s  ' 

,  .  Q.  As  I  understand  it,  then,  your  position  is  that  rather 
Vi  than  the  effect  on  an  individual  circuit,  you  must  consider 
.  s .  the  effect  on  the  over-all  operations  of  the  company;  is 
that  correct?  A.  That  is  true.  .  v  ,  _  .t  -v,,.:  .*  % 

t  4 

;f  /  ^  How,  in  that  connection,  Mr.  ,  Ceariey,  I  would  like 
to  draw  a  little  comparison,  looking  at  the  over-all  effect 
of  Mackay’s  operations  on  BCAC  over  a  period  of  years. 

‘  In  order  to  facilitate  that,  I  would  like  to  refer  to  Exhibit 
v  156  in  this  case,  reflecting  the  Mackay  direct  circuits,  and 
t';  Exhibit  160,  reflecting  the  BCAC  traffic  volume,  and  I  would 
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Lon  X  Ceatiey,  for  AppeUamt — Cross. 


like  yon,  if  you  will,  at  the  same  time,  to  refer  to  Exhibit 
No.  144  in  the  rate  case,  page  2,  Docket  8230 — —  '  £ r 

Mr.  Hawkins:  Mr.  Hartman,  is  there:not  an 


exhibit  in  this  case  that  we  could  refer  tof  Is  not  •  i 


j  •  that  Exhibit  621 

Mr.  Hartman:  Yes.  t  -  - 


$#/  t'± 

»*  •*<  «  . . 


'”1 . .:  ^ 
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By  Mr.  Hartman :  ,  v: ”  h ^ "  ■• .  ^.&r  '-/r 

;  Q.  Would  yon  refer,  please,  Mr.  Cearley,  td‘.  Exhibit 


No.  61,  page  2,  and  supply  the  total  operating  revenue  and  [ 
the  net  operating  revenues!  Jnst  make  it  the  net  operating  {' 
revenues.  For  the  moment  jnst  .let  ns  .  limit  ourselves  to 
that,  [2888]  Exhibit  61,  the  net  operating  revenues,  page  2.  f : 

Now,  Exhibit  156  shows  that  in  the  year  1938,  for  more 
than  half  of  the  year,  Mackay  operated  direct  radio  tele*  ;!> 
graph  circuits  with  seventeen  foreign  countries.  1  Exhibit 
160  shows  a  total  volume  of  wordage  of  BCAC  of  roughly 
57,800,000.  What  was  BCAC’s  net  operating  revenuein  ^ 
that  year,  1938T  ,  A.  The  net  operating  revenue  shown  on  j 
page  2,  Exhibit  61,  for  the  year  1938,  was  $624,000.  J  ;  }f 
Q.  Now*,  Exhibit  156  reflects  the  first  change  in  Mackay’s 
total  over-all  circuits  to  the  figure  of  18  in  1941,  and  during  -1  •' 
that  year,  BCA  Communications,  Ine^  handled  118,700,000  .“Tj . 
words,  as  indicated  on  Exhibit  160.  What  was  the  net  oper-  r  j.' 
ating  revenue  of  BCAC  in  that  year!  .  A.  The  net  operating  „ 
revenue  shown  for  the  year  on  Exhibit  61  was  $3,081,000.  1 r 
Q.  Now,  the  figure  of  18  direct  circuits  continued 
through  1942,  as  shown  by  Exhibit  156.  In  1943;  Mackay  L 
shows  the  operation  for  over  half  of  the  year  to  23  foreign 
countries.  Exhibit  160  reveals  the  total  volume  of  BCA  j 

traffic  in  that  year  was  113443,000  words.  ‘  "  ~  *t“-.  p 

.  '  _  .  '■  - 

Commissioner  Jones:  What  was  that  statement  t; 
again T  «  '  .  *  .  /*.  /  7.).::^"  ;[’ 

,  v  Mr.  Hartman:  In  1943,  Exhibit  156  shown  Mao-  | 
kay  direct  circuits  to  23  countries..  The  1943  traffic 
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Lon  A.  Cearley,  for  Appellant-Cross. 

»  **  *  *.  .  ’  * 

^  * 

>'  •'  •  ;  volume  of  RCA  was  113,143,000  words,  as  shown  by 
Exhibit  160.-  v  .  _  T 

*  » 

[2889]  By  Mr.  Hartman:1  ^ 

.  „*•***♦  » *  ,  % . 

Q.  What  was  the  net  revenue  in  1943,  as  shown  on  your 
Exhibit,  Mr.  Cearley?  A  The  net  operating  revenue  as 
shown  on  Exhibit  61  for  1943  was  $2,618,000,  a  substantial 
decrease  from  1941. 

Q.  Now,  in  the  year  1944,  Exhibit  156  shows  26  Mackay 
direct  circuit  countries,  and  in  that  year  RCAC’s  word 
volume  was  152,000,000  words.  What  was  the  net  revenue 
in  that  year?  - A  The  net  revenue,  or  net  operating  rev¬ 
enue,  shown  on  Exhibit  61  for  the  year  1944  is  $3,847,000. 

T 1  Q.  What  was  that  figure  again,  please?  A  $3,847,000. 

Q.  Which  was  roughly  $800,000  higher  than  1941;  is 
that  correct?  A  That  is  correct  .  \ 

Q.  Now,  in  the  year  1945,  Mackay  shows  33  direct  circuit 
countries,  in  Exhibit  156.  RCAC’s  total  word  volume,  as 
shown  by  Exhibit  160,  was  228^00,000,  roughly.  What  was 
the  net  revenue  in  that  year,  1945?  A  The  net  operating 
revenue  shown  on  Exhibit.61  for  1945  was  $6,444,000.  / 

*  *  4J.  Now,  in  May  of  that  year,  are  you  aware  that  there 
was  a  rate  reduction?  A  That  is  correct 
V  [2890]  Q.  In  1946,  exhibit  156  shows  38  direct  circuit 
countries  for  Mackay.  Exhibit  160  shows  232,700,000  words 
for  RCA  Communications,  Inc.  What  was  the  net  revenue 
in  that  year?  A  The  net  operating  revenue  shown  on 
Exhibit  61  for  1946  was  $2,431,000. 

/  Q.  Now,  again,  in  1946,  are  you  aware  of  the  rate  reduc¬ 
tions  which  were  effected  on  May  1st  and  on  June  1st? 
A  Yes.  There  were  reductions  put  into  effect  at  those 
dales. 

.  V'Q,  It  would  appear,  Mr.  Cearley,  in  summarizing  these 
exhibits,  that  as  of  1938,  Mackay  had  17  direct  circuit 
countries;  In  1945  it  had  33  direct  circuit  countries;  from 
Exhibit  160,  it  appears  that  in  1939,  RCA  Communications, 


Lon  A Cearley,  for  Appellant — Cross, 


Ino,  had  57,800,000  words,  as  compared  with  228^00,000 
words  in  1945,  and  that  in  1938,  BCAC  had  a  net  operating 
revenue  of  $694,000  and  in  1945  a  net  operating  revenue  of 
$6^00,000, roughly.  i 

Does  that  reflect  that  BCAC,  if  yon  consider  the  proper 
standard  to  be  on  the  over-all  operations  of  the  company, 
was  adversely  affected  by  the  Mackay  competition  in  its 
growth  from  17  to  33  circuits  !  Was  that  particularly  harm¬ 
ful  to  BCACf  A  On  the  basis  of  the  assumption  that  we 
discussed  regarding  Exhibit  191,  I  believe  it  was.  The 
traffic  that  £2891]  Mackay  did  tike  probably  would  have 
been  handled  by  BCA  Communications,  and  there  possibly 
could  have  been  additional  rate  decreases.  -n- 

*  •  *  «  *  »  *  »f  <V  •l» 

,  Q.  Yon  did  testify,  did  yon  not,  in  connection  with. 
Exhibit  No.  191,  that  the  only  proper  consideration  was 
the  over-all  effect  on  the  operations  of  the  company!  A ,1 
That  is  true.  ■*.;  _  ^  V 

Q.  Now,  with  respect  to  the  years  1946  and  1947, 1946 
reflects  an  increase  in  RCAC’s  traffic,  and  from  1946  to 
1947  indicates  a  general  decrease  in.BCAC’s  traffic  and  a 
decrease  in  revenue  to  what  I  believe  was  a-loss  position  in 
1947,  if  I  am  correct  To  what  did  yon  attribute  that  change 
in  your  testimony  before  the  Commission  in  Docket  82301 
A  That  change  was  attributed  mainly  to  the  effect  of  ihe 
reduced  rates  and  the  higher  operating  costs.  ^  : 

Q.  Your  Exhibit  99-A  in  Docket  8230  reflects,  I  behove, 
an  estimate  of  the  effect  of  the  rate  reductions  made  during 
1945  and  1946.  Based  on  traffic  volume  for  thelast  quarter 
of  1946,  projected  to  an  annual  basis,  it  reflects  a  total  effect 
on  an  annual  basis  of  a  net  decrease  in  operating  revenue 
of  $5,675,448.57. :  Is  that  correct,  as  you  recall  itf  Exhibit 
99-A —  A  Yes.  Exhibit  99-A,  in  Docket  8230  shows  the 
effect  of  rate  reduction  on  revenue  based  on  traffic  volume 
in  the  last  quarter  of  1946,  projected  on  an  annual  bams,  of 
£2892]  $5,675,448.57.  ,  .  1 

<  '  Q.  Now,  during  those  years,  I  believe  the  testimony  in 
the  rate  case  also  indicates,  which  we  quoted  a  few  moments 


Lon  A,  Ceariey, for  Appellant— Cross. 


- '  i  * 

“V"1' 


ago,  ECAC  modernization  program  ofsome  $6,000,000, 
which  waa  completed  or  partially  completed,  or  substan¬ 
tially.  completed,  during  the  years  1945, 1946,  and  1947;  is 
that  correct?  A.  The  equipment  was  installed  in  those  years. 

;  #■  ’■.»  \  .  •:.,u  .1/  j*.*-# 

V  '  •  ■  r  h  ..  ■  •  *  •  ■  ' 

'  '  . Possibly  I  can  rephrase  it.  Do  yon  think  that  the 
Mackay  competition  was  responsible  for  the  rate  redactions 
in  1945  andl946?  A.  I  do  not  know  that  the  rate  redactions 


peti 

However,  I  believe  that  some  of  the  rate  redactions  were 

irat  into  [2893]  effect -  *  ‘  •  V 

Q;  Excuse  me,  Mr.  Ceariey.  I  do  not  want  to  interrupt 
I  am  talking  solely  about  Mackay  competition  with  BCAC, 
:  through  direct  operation.  Do  you  believe  that  that  factor 
,^wa8  responsible  for  the  reductions  in  1945  and  1946 T  A.  I 
win  have  to  go  back  to  my  previous  attempt  to  answer  it 
1  I  do  not  know  that  it  could  be  fully  ascribed  to  the  competi- 
L  turn.  from  Mackay.  However,  Mackay  did  make  some  reduc¬ 
tions,  as  l  recall  it,  particularly  on  the  rate  to  Europe. 
How,  what  effect  its  operations  on  the  direct  circuits  had  in 
that  respect,  I  do  not  know.  So  it  is  pretty  difficult  to 
pnH  out  \  ^ 

‘ Q.  Tou  believe,  then,  that  the  new  Mackay  direct  cir¬ 
cuits  may  have  partially  been  responsible  for  effecting  those 
rate  reductions?  A.  The  profit  effect  of  the  direct  circuits 
•  would  show  up  in  Mackay’s  operations. 
r  How,  whether  that  was  given  much  weight  or  not  I  do 
not  know,  butit  all  ties  up  in  the  same  package. 

rQ.  Do  you  believe  that  the  new  Mackay  direct  circuits 
were  in  anyway  responsible  for  the  increase  in  your  operat¬ 
ing  expenses?  A.  Ho,  I  would  not  say  that  that  was  true. 

Q.  And  you  do  not  attribute  your  plant  program  to 
Mackay  rs  direct  circuits,  I  assume?  [2894]  A.  That  is  true. 
-  Q.  I  would  like  to  refer  again  to  Exhibit  144. 

•.  Mr.  Werner:-  Let  me  refer  to  the  last  question, 

,  J,  ■  /  /..(•»  ■  ’  *  '  •  •  •  •  >  ‘  r  ..*<  -  ..  1  .  ,  «  .  .  *  *1 

Mr*  Hartman., ,  .  .  -  .  ,~  - 
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•  4  -  i.  I  ,  ‘  * 

BCA  Cfcanmumeations.  -  The  2 %  per  cent  that  yon  refer  to 
japaid  m  the  form  of  royalties  for  the  nse  of  patents. 

Q.  That  is,  royalties  on  the  gross  receipts  of  the  com¬ 
munications  activities  of  BCA  Communications,  Inc.;  is 
that  correct!  A.  On  substantially  all  of  the  gross  receipts 
from  Communications  Service.  ~  -  *  • 


1  ****  x 


£2898]  By  Mr.  Werner: 

~  ^  ' '  t  ;  ;  , .  ’  v  s  -  ,(  -  -  .  .  *  -w,. 

: ' J  Q.  Mr.  Cearley,  will  you  turn  to  Exhibit  178!  On  the 
bottom' of  the  page  of  that  exhibit  are  the  percentages 
of  traffic  moving  by  cable  and  by  radio.  Bo  you  have  any 
explanation  for  the  fact  that  in  the  past  ten  years  the 
ratios  of  traffic  moving  by  cable  and  radio  have  practically 
reversed  themselves!  In  other  words,  in  1936  cable  handled 
73  per  cent  of  the  traffic  to  and  from  Portugal,  radio  handled 
27  per  cent  In  1947,  cable  handled  34.7  per  cent  and  radio 
65.3  per  cent  A.  I  don’t  know  that  I  can  explain  just  the 
reason  for  that  change  in  the  ratio.  . 

Q.  Does  it  indicate  that  radio  may  have  some  [2899] 
competitive  advantage  over  cable!  A.  Of  course,  it  would 
indicate  that  radiohas  been  able  to  get  more  of  the  traffic 
for  some  reason. 

_  -■  -  f  4  ",  f 

^_  Q.  What  do  you  think  that  reason  is!  Has  it  been  a 
difference  in  rates  charged  by  the  cable  companies  as  com¬ 
pared,  with  the  radio  companies!  A.  No.  There  has  been 
the  same  basic  rates  by  radio  and  by  cable. 
r .  Q.  To  what  factors  other  than  rates  do  you  attribute 
the  diange  in  proportion  of  traffic  handled!  A.  It  would  be 
just  the  preference  of  radio  over  cable. 

•  Q.  What  factors  have  led  to  that  preference  as  far  as 
you  know!  A.  I  don’t  believe  I  can  explain  just  why  that 
situation  has  developed.  ,  v 

Q^Let  me  put  it  this  way:  do  you  think  the  change  in 
the  proportions  of  traffic  handled  are  attributable  to  bet¬ 
ter  service  afforded  by  the  radio  carriers  than  the  cable 


Lon  A.  Gearley,  for  Appellant — Cross.  . 


companies?  A.  Not  necessarily  so.  I  think  that  a  well  man¬ 
aged  company  would  render  the  best  service  possible  under 
any  conditions.  I  think  that  is  only  good  business  to  do  so. 
i :  Q.  Is  the  incentive  as  great,  when  yon  have  a  single 
company  serving  a  point,  as  compared  to  two  companies 
serving  the  same  point?  A.  The  incentive  is  still  there, 
because  yon  have  various  other  competitors  for  that  traffic. 
If  your  service  [2906]  is  permitted  to  deteriorate  to  a  very 
low  point  of  efficiency,  naturally  competition  of  airmail 
comes  in.  f  >  . 


By  Mr.  Wendt: 

v  i  ’  —  *  * 

i  Q.  How  about  the  cables?  A.  Cable  companies  are  there 
also. 

By  Mr.  Werner:  - 

*  i  -  -  ,  ■ 

Q.  You  have  testified,  Mr.  Cearley,  with  respect  to  many 
disadvantages  of  competition  as  between  radiotelegraph 
circuits.  Do  you  have  any  opinion  as  to  what  advantages 
there  might  be,  or  there  are,  from  competition  as  between 
radiotelegraph  circuits?  A.  I  would  say  whatever  advan¬ 
tages  might  be  ascribed  to  competition  can  be  accomplished, 
I  think,  better  by  regulation.  Good  effective  regulation  can 
accomplish  the  same  thing  without  the  bad  effects. 

Q.  But  leaving  out  good  and  effective  regulation  for  the 
time  being,  comparing  advantages  as  against  disadvan¬ 
tages,  do  you  see  any  advantages  to  having  more  than  one 
direct  circuit  to  any  particular  point  in  the  world?  A.  I  do 
not 

Q.  None  whatsoever.  A.  I  think  that  the  ultimate  cost 
to  the  user  is  greater  due  to  the  competition,  and  I  see  no 
benefit -  -  . 

Q.  Is  that  unique  in  the  radiotelegraph  industry?  A.  I 
think  that  is  true  of  any  public  service  setup. 
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[2928]  Mr.  Hawkins:  Mr.  Cearley,  will  yon  refer 
to  Exhibit  191-C  and  explain  briefiy  how  yon  pre¬ 
pared  the  exhibit.  '  ? 

The  Witness:  Exhibit  191-C  was  prepared  on  the 
same  general  basis  as  was  191  except  that  in  deter¬ 
mining  the  cost  of  operating  the  circuit  we  use  a 
reduced  number  of  paid  words  in  our  allocation. 

[2929]  Mr.  Hawkins:  Is  it  true  that  the  column 
on  the  exhibit  that  is  affected  by  the  changes  that  yon 
have  referred  to  is  column  “F”,  entitled,  “Cost  of 
Operating  Circuit”! 

The  Witness:  That  is  true,  and  also  column  “G”. 

Mr.  Hawkins:  And  column  “G”  is  changed  only 
because  column  “F”  is  changed! 

The  Witness:  That  is  right. 

Mr.  Hawkins:  Mr.  Cearley,  during  your  discus¬ 
sion  of  Exhibit  191,  as  I  recall,  you  referred  at  pages 
556  to  559  of  the  record  to  the  landline  tolls  which 
would  accrue  to  Western  Union. 

Do  you  have  those  pages  of  the  record  before 
you — 556  to  559. 

The  Witness:  Yes,  I  have  them.  - 

Mr.  Hawkins:  Now,  referring  to  page  558,  does 
it  appear  on  that  page  that  adjustment  would  be 
necessary  because  of  the  landline  retention  by  West¬ 
ern  Union — 558  of  the  record! 

The  Witness:  Yes,  it  does.  It  is  shown  on  558. 

Mr.  Hawkins:  Would  you  state  the  total  for  the 
three  circuits  as  indicated  on  that  page!  Is  it  $18,659! 

The  Witness:  $18,659  was  the  result  for  the  three 
circuits.  * 

Mr.  Hawkins:  Would  yon  reduce  the  figure  of 
$29,585  [2930]  by  that  amount  to  arrive  at  the  gain 
or  loss  from  operation  of  the  circuit! 

The  Witness:  Yes. 

Mr.  Hawkins:  Just  to  complete  the  testimony  on 
the  exhibit,  would  yon  give  the  number  for  each  of 
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"  * 
the  three  countries  as  indicated  in  yonr  testimony 
there  at  page  5581 

The  'Witness:  It  was  $9,670  for  the  Portugal  cir¬ 
cuit  and  $427  for  the  Surinam  circuit  There  seems 
to  be  some— 

Mr.  Hawkins :  I  think  it  is  right  above  that 

The  Witness:  $8,562  for  The  Netherlands. 

4  Mr.  Hawkins:  If  you  considered  those  amounts  as 
related  to  circuit  operation  you  would  reduce  the 
gain  on  the  circuit  by  each  of  those  amounts. 

The  Witness:  That  is  correct 
•  Mr.  Hartman:  May  I  ask  one  question  there,  Mr. 
Hawkins  T 

On  what  volume  of  the  traffic  was  the  $18,659 
computed. 

’  Mr.  Hawkins:  I  think  that  appears  from  the  direct 
testimony  of  Mr.  Cearley. 

Mr.  Hartman:  Was  the  volume  of  traffic  the  vol¬ 
ume  presently  handled  or  handled  during  the  first 
six  months  of  1947  or  was  it  the  volume  after  the 
diversion  to  Mackay? 

The  Witness:  That  was  based  on  traffic  after  the 
-estimated  diversion  to  Mackay. 

Mr.  Hartman:  As  I  understood  your  testimony  on 
page  (2931]  558  you  are  talking  about  the  traffic 
then  existing  for  the  first  six  months  of  1947.  That 
is  the  thing  that  confused  me.  At  that  time  you  were 
talking  about  the  traffic  before  diversion  and  you 
make  a  deduction  of  $18,000  now  it  appears  that  after 
diversion  you  still  have  the  same  deduction  as  the 
basis  for  estimating  landline. 

:  Mr.  Hawkins:  Mr..  Hartman,  if  I  could  ask  a 
couple  of  questions  I  think  I  could  dear  that  up. 

Mr.  Hartman:  Sure.  I  just  wanted  the  point 
cleared. 

Mr.  Hawkins:  Ref erring  to  Exhibit  191,  Mr. 
Cearley  and  191-C,  it  is  true  that  the  only  difference 
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between  those  two  exhibits  is  the  computation  with 
respect  to  cost  of  operation  of  circuit,  j  ; 

r  The  Witness:  That  is  true.  >  ■  "  v 
- ;  -  *  Mr.  Hawkins:  In  other  words,  yon  didn’t  do  any* 
thing  different  with  revenue  in  191-C  than  you  did 

*  with  revenue  in  193-  ;;  > 

vm.  The  Witness:  That  is  correct  In  191-C  we  reaRo- 

cated  the  expense.  -  ,  *  ,■  j  ,,  r:.  r 

*  »  *  ‘  '  ’  .  4  ..  ^  ►  •  *  *  ** 

By  Mr.  Werner:  %  .  ;f  .v 

Q.  There  was  no  reallocation  of  transmitter  hours  made 
at  all  You  used  the  same  number  of  transmitter  hours  t 
A.  That  is  correct 

Q.  There  was  no  assumption  made  that  the  transmit* 
ters  would  be  on  the  air  a  fewer  number  of  hours  as  a  result 
of  [2932]  handling  the  smaller  volumes  of  traffic?  A. 
That  is  right  *  • 

Q.  With  reference  to  Exhibit  192,  Mr.  Cearley,  wherein 
you  have  assumed  that  all  the  diversion  of  traffic  to  Mackay 
on  the  three  circuits  here  at  issue  would  come  from  BCAC’s 
traffic.  Why  is  it  that  no  account  was  taken  of  the  fact 
that  at  least  some  of  this  traffic  would  come  from  traffic 
which  was  formerly  handled  by  Commercial  Cable  Com¬ 
pany?  A.  I  assumed  that  the  competition  had  narrowed 
down  to  where  it  was  effective  as  between  radio  and  cable, 
and  therefore  that  under  normal  circumstances  the  traffic 
would  be  taken  away  from  radio  by  radio  competition. 

'•  Now,  to  the  extent,  of  course,  that  the  AC&R  group 
elected  to  transfer  traffic  from  Commercial,  that  would  be 
additional.  However,  I  gave  no  consideration  to  what  they 
might  obtain  from  cable  companies  in  my  calculations  on 
192  and  on  19L 

Q.  Going  to  the  fundamental  basis  of  the  exhibit  itself, 
it  is  reasonable  to  assume,  is  it  not,  aS  or  the  major  part 
of  traffic  now  handled  by  radio  companies  is  traffic  that 
would  have  been  handled  by  the  cable  companies  had  there 
not  been  any  radio  companies  in  existence?  A.  Well,  had 
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,  -V  * 

there  been  no  radio  companies,  naturally  it  would  have  been 


handled  by  cable.  *  ^  «  4  • “• 

[2933]  Q.  Why  isn’t  it  then  an  equally  fair  assumption 
to  make,  that  if  Mackay  obtained  a  direct  circuit,  a  sub¬ 
stantial  portion  of  the  traffic  which  would  flow  on  that 
circuit  would  be  traffic  taken  away  from  either  Commercial 
Cable  or  Western  XJnion  or  both?  A.  Well,  of  course  they 
may  take  some  traffic  from  the  cable  systems,  but  in  the 
study  of  192  I  And  that  in  many  many  instances  the  per¬ 
centage  of  traffic  is  higher  than  the  average,  so  I  think  that 
the  average  percentage  that  I  developed  would  represent, 
fairly  closely,  the  traffic  that  RCA  Communications  would 
lose.  "  *  *  ,  .  :  : 

Now,  to  the  extent  that  it  took  traffic  from  a  cable  com- 
pany,  naturally  Mackay  would  operate  with  a  greater 
volume  of  traffic  than  shown.  . 

Q.  Isn’t  it  true,  Mr.  Cearley,  that  the  rate  of  growth  of 
the  radiotelegraph  companies  has  been  in  a  higher  propor¬ 
tion  than  the  rate  of  growth  of  the  cable  companies!  I 
am  speaking  of  word  volumewise.  A.  That  is  true.  . 

■Q.  And  isn’t  it  a  reasonable  assumption  to  make  that 
the  reason  that  the  radio  companies  have  shown  the  rate 
of  growth  that  they  have  is  because  they  have  diverted  this 
traffic  from  the  cables!  l%  A.  Well,  of  course  from  the  incep¬ 
tion  of  the  radio  service  there  probably  has  been  some 
traffic  taken  from  the  [2934]  cables.  Just  to  the  extent 
I  have  no  way  of  knowing. 

.  Q.  The  testimony  here  has  been,  on  the  part  of  Mackay, 
that  if  its  application  for  a  circuit  to  Surinam  is  granted, 
all  of  the  AC&R  traffic  destined  to  Surinam  would  go  via 
Mackay.  If  that  were  so,  and  you  made  this  computation, 
let  us  say,  a  year  from  now,  and  assuming  the  Commission 
were  to  grant  the  Surinam  circuit,  the  figures  in  your 
exhibit  192  would  indicate  again  that  Mackay  and  RCAC 
have  a  certain  proportion  of  traffic,  when  we  know  in 
advance  that  a  major  part  of  the  traffic  handled  by  Mackay 
would  have  been  cable  traffic  had  it  not  been  handled  by  the 
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iy  '  t  ‘  *•-  ■  '  f  r*  •  ' 

Mackay  was  taken:  from  the  cable  companies,  but  to  what 
extent  I  have  no  way  of  £2936]  determining. 

rnQ.  Have  yon  made  any  studies  to  determine  the  con¬ 
nection  with  any  particular  country  to  which  yon  had  & 
direct  circuit  and  to  which  Mackay  was  subsequently  author- 
ized  a  direct  circuit,  what  diversion,  if  any,  took  place  from 
BCA’s  traffic?  M  A.  I  did  look  into  that  situation,  but  traffic 
load  fluctuates  so  wildly  at  times  it  is  difficult  to  determine 
just  what  effect  it  would  have.  ;  •*  c' 

I.  ’  ”  i 

*„ r  •  ■  ■  •  •  'A  <  •  •• 

£2944]  Q.  How,  again  going  to  Exhibit  192,  a  point  has 
already  been  made  of  the  fact  that  the  percentages  of 
traffic  handled  by  each  of  the  companies,  namely,  BCA  and 
Mackay,  are  not  the  same  as  to  all  points.  For  example, 
Italy,  on  inbound  traffic,  is  82  per  cent  approximately  for 
BOAC  as  compared  to  17  per  cent  for  Mackay  t  A.  82.6 
per  cent  for  BCA;  17.5  per  cent  for  Mackay. 

~;:Q.  That  is  corrects  *  '  "  :  "  • /'•* 

-.  'Now,  if  you  take  a  look  at  New  Zealand,  on  inbound 
traffic  BCA  25  per  cent,  Mackay  75  per  cent?  A.  That  is 
correct.  . [V*- 

VQ.  Now,  you  jump  to  Japan  where  there  is  a  fifty-fifty 
division  on  inbound  traffic,  which  indicates  that  there  is  no 
£2945]  uniformity  from  country  to  country,  as  to  the 
amount  of  inbound  traffic,  and  I  realize  that  what  you  have 
done  is  averaged  them  all  out.  A.  That  is  correct.  I  have 
estimated  that  the  percentage  would  closely  approximate 
the  average  of  all  the  circuits,  and  that  Mackay ’s  partici¬ 
pation  in  the  load  would  be  that  average. 


.£2946]  Q.  It  could  very  well  be,  could  it  not,  Mr. 
Cearley,  that  in  the  event  one  or  more  of  the  circuits  at 
issue  here  were  granted  to  Mackay,  that  the  percentage  of 
traffic  which  Mackay  would  handle  to  the  total  radio  tele¬ 
graph  traffic  might  be  the  percentage  applicable  to  any  one 
of  the  countries  here?  A  It  might  be  more  or  might  be 


something  less,  but  I  estimate  that  the  relative  load  to 
these  points  would  be  according  to  the  percentages  and,  tak¬ 
ing  into  account  the  present  load  of  Mackay,  determines 
the  amount  of  traffic  that  I  estimate  that  they  will 
away  from  BCA  Communications  if  granted  the  circuits. 


V  J 
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[2951]  Q.  As  I  understand  it  that  exhibit  will  be  pre¬ 
pared  on  the  same  allocation  basis  that  these  other  exhibits 
have  been  prepared.  Ton  win  use  the  same  allocation 
theory  that  you  have  been  using.  A.  That  is  correct 
Q.  The  form,  rather.  A.  That  is  correct 

- 1  ■■  *  '.•<»'  ’■  *  "  -  *  f  '  V  '  >  t 

Mr.  Hartman:  Do  I  understand  that  it  will  be;on 
i  precisely  the  same  basis  as  191-C  or  will  itbe  on 
precisely  the  same  basis  as  191-Bf  ^ 

The  Witness :  It  can’t  be  on  precisely  the 
•>  basis  and  get  a  different  dollars.  Simply  I  win  make 
a  reallocation  of  costs  assuming  the  loss  of  traffic 
;  on  the  three  circuits  as  shown  in  191-C. 

Mr.  Hartman:  As  shown  in  191-Ct 


* 
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[2950]  By  Mr.  Werner:  *"  •'* 

*  '  r  •*.  v  J  w  .  t  * 

'-  .  Q.  I  wonder,  Mr.  Cearley,  if  it  would  be  possible  in  con¬ 
nection  with  the  questions  and  answers  given  regarding 
Exhibit  191, 191-B,  and  191-C,  and  the  comparability  of  one 
column  as  compared  to  the  other  column  of  those  exhibits, 
whether  you  could  submit  an  exhibit  which  would  indicate 
comparability.  A.  Mr.  Werner,  I  am  sorry  yoa  didn’t  sug¬ 
gest  that  earlier.  I  think  it  would  have  been  easier.  Yes,  I 
will  be  glad  to  submit  an  exhibit  that  will  illustrate  the 
answer  to  your  question,  and  I  might  state  briefly  for  the 
record  that  the  loss  of  traffic  indicated  in  191-C  will  change 
the  dollars  slightly  shown  in  column  H  of  191-B.  - 

Q.  Fine.  That  is  precisely  what  I  had  in  mind;  A.  And 
I  will  be  glad  to  combine  that  with  the  191-C  to  show  that 
effect 
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The  Witness:  That  is  correct  When  that  alloca¬ 
tion  is  made,  naturally  Hie  figures  as  shown  in  col¬ 
umn  H  of  191-B  will  be  changed,  bat  I  will  use  the 
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*  j*  J  >■.*■  v  * 


Hr.  Hartman :  And  Hie  comments  then  which  are 
applicable  to  191-0  in  Mr.  Werner’s  cross  examina¬ 
tion  will  apply  to  [2952]  the  new  exhibit  Is  that 
correct t 

*  ’  1  mean  by  way  of  interpretation  of  the  new 
exhibit  since  Mr.  Cearley  wDl  not  be  available  for 
cross  examination  at  the  time. 

Mr.  Hawkins :  What  was  that? 

«  *  r  _  , 

Mr.  Hartman:  I  just  wanted  to  be  sore  of  the 
bams  on  which  191-D  should  be  analyzed.  Is  it 
directly  comparable  to  column  H  in  191-Bt 
-  Mir.  Werner:  Yes.  That  is  my  understanding.  * 
\  The  Witness:  Yes.  And  the  same  limitations 
would  be  applicable  to  it  as  stated  for  191-C,  in  that 
it  is  a  circuit  statement  and  would  not  show  the  true 
effect  on  the  company  as  a  whole. 

Mr.  Hartman:  On  the  company’s  over-all  oper¬ 
ations!  .  *’  % 

The  Witness:  That  is  right 


f2967J  By  Mr.  Hartman:  ’  °  J  '  1 

"  '  f;  *v  4,  "  •••  •  '  ■  .  'i-  >.j 

;  Q.  Mr.  Cearley,  with  respect  to  191-C,  do  I  understand 
your  testimony  to  be  that  the  $18,659  payont  or  retention  by 
!  Western  TJnion  shown  on  page  558  of  your  direct  testimony, 
!  Aat  the  figure  of  $18,659 should  be  subtracted  from  the  gain 
or  loss  shown  in  column  G  of  191-C!  A.  I  thi«h  there  was 
a  slight  misstatement  regarding  the  $18,659.  The  $18,659, 
J  winch  represents  the  effect  of  the  laud  line  absorption  of 
Western  Union  applies  to  the  total  number  of  words  of 
‘  J,  traffic  before  any  Aversion  is  made  to  Mackay,  and  the 
‘  amount  that  would  be  deducted  from  column  0  of  191-C 
would  be  $11^98  instead  of  the  $18*699.  *  ' 


v«  •  'r  '  *  "  y-  •  ’*■  *  „ — ttt — ••  /• 
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**  i  *  *  *  '  | 

a  .  *  J  * 

(2971]  Q.  Again  back  to  Exhibit  No.  61,  Mr,  Ceariey: 
Daring  your  cross  examination  Mr.  Hartman  referred  to 
tiie  operating  income  of  BCA  Oomnnmications  in  recent 
yens,  and  he  made  particular  reference  to  the  period  1941 
through  1946.  j 

Daring  that  period,  is  it  true  that  the  earnings  of  afl  j 
the  carriers  were  inflated  because  of  the  high  volumes  of 
the  war  period!  A  That  is  true. 

Q.  Yon  would  not  consider  that  representative  of  what 
normal  operations  might  be?  A.  No.  It  is  not  a  repre¬ 
sentative  period,  dne  to  the  [2972]  effect  of  the  war. 

Q.  Mr.  Hartman  stopped  in  1946.  Would  you  make  the  j 
same  comparison  that  he  made  for  the  year  1947?  You  j 
might  refer,  in  that  connection,  to  page  1  of  Exhibit  62.  :j* 
Does  that  show  in  the  middle  of  the  exhibit  the  operating  J 
income  for  the  year  1947?  A.  Yes. 

Q.  Will  you  state  the  amount?  A.  11,700,000  dollars  is 
the  operating  revenue  shown. 

Q.  And  the  net  operating  revenue?  A.  The  net  oper-  j 
ating  revenue  is  a  loss  of  $29,000. 

Q.  Do  you  have  before  you,  Mr.  Ceariey,  Exhibit  191-B?  f 
A.  Yes,  I  have  Exhibit  191-B.  1 . 

Q.  Is  it  true  that  Exhibit  191-B  shows  that,  without  j 
duplication,  BOA  would  have  a  greater  net  operating  rev-  ! 
enue?  A.  That  is  true. 

Q.  Will  you  state  how  the  additional  revenue  might  j .  •  ■ 
affect  the  need  for  rate  increases?  A  The  additional  rev-  | 
enue  would  have  a  material  effect,  of  course,  on  the  net  j  *■ 
operating  results  of  the  company  and  thereby  would  affect, 
to  a  great  extent,  the  need  for  additional  revenue. 

Q.  And  of  course  these  11  circuits  are  only  a  few  of  the 
circuits  throughout  the  world?  A  That  is  true. 

[2973]  Q.  In  view  of  your  testimony  in  this  exhibit,  is  i 
it  true  that  the  Mackay  duplication  of  facilities  may  be  j 
said  to  have  caused,  at  least  the  necessity,  for  increases  in  „  j 
rates?  A  Well,  I  can  say  that,  had  the  benefits  from  a  !' 
single  circuit  operation  been  available  there  would  not  have  1 
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been  the  need  for  increased  revenue  to  the  extent  that  it 

was.  i  . 

Q.  Is  it  yonr  position  that,  with  farther  duplication  of 
facilities,  with  the  already  inadequate  volume  and  revenue, 
necessarily  further  rate  increases  would  be  required  to  pay 
the  cost! 

•  •  •  • 

Mr.  Werner:  Further  rate  increases  by  whom? 
;j  ‘  Do  you  mean  the  general  industry? 

Mr.  Hawkins:  Yes. 

The  Witness:  I  can  say  that  it  would  definitely 
;  '  contribute  toward  the  additional  need  for  revenue. 

Mr.  Werner :  Would  you  mind  explaining  how  you 
arrive  at  that  condnsion? 

The  Witness:  As  I  recall,  BOA  Communications, 
in  the  recent  rate  hearings,  was  in  fairly  good  oper- 
:  ating  position,  and  naturally  had  it  had  available  to 
it  the  traffic,  its  net  operating  position  would  have 
been  better,  and  it  would  not  have  been  necessary  to 
give  the  amount  of  increase  that  was  given. 

[2974]  Mr.  Hartman:  May  I  ask  a  question 
there? 

Mr.  Hawkins :  Yes. 

Mr.  Hartman:  Is  it  the  substance  of  your  state¬ 
ment,  Mr.  Cearley,  that  if  BCAC  had  all  of  Mackay’s 
traffic  it  would  be  in  a  better  operating  position? 

The  Witness:  Yes,  that  can  reasonably  be 
expected. 

Mr.  Hartman:  And  had  you  all  of  the  cable  com¬ 
panies  traffic  you  would  be  in  still  better  position, 
would  you  not? 

The  Witness:  With  a  greater  volume  of  traffic, 
naturally  we  would  expect  to  be  in  a  better  operating 
position. 

‘  Mr.  Werner:  ’  The  question  that  Mr.  Hawkins 

asked  you,  as  I  recall,  Mr.  Cearley,  was:  If  there 
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i  I  believe  we  covered  that  very  well  this  afternoon.  To 
what  do  yon  attribute  the  change  in  yonr  position  over 
that  two-year  span?  .A.  To  a  decrease  in  revenue  and  an 
increase  in  operating  expenses.  . 

vQ.  Ton  also  had  a  considerable  plant  expansion  pro¬ 
gram  over  that  period,  did  yon  not,  from  1944  to  1947? 
A.  Yes.  We  had  a  considerable  expenditure  for  plant  in 
our  modernization  program.  .  . 

u  *  Q>  Do  you  know  whether  or  not  Mackay  added  any  new 
rirenits  daring  that  period  which  seriously  disturbed  your 
position  during  1946  and  1947?  A.  I  don’t  know  offhand 
of  any  circuits  that  were  established  by  Mackay  during  that 

••  _  ‘  . 

'  Mr.  Hartman:  I  have  nothing  further,  Mr.  Com- 
’•  *  missioner. 

'  •  •  •  •  •  • 

■'  n.  ■  -  ■ 

!  .  . :  {2982]  Further,  I  would  like  to  request  incor¬ 

poration  by  reference  of  an  order  of  the  Federal 
i  ..  Trade  Commission  dated  December  19,  1928  in 
Docket  Ko.  1115.-  That  is  an  order  of  the  Federal 
Trade  Commission  dismissing  a  complaint  of  the 
Federal  Trade  Commission  in  the  matter  of  Gen¬ 
eral  Electric  Company  et  al .  The  complaint  was  a 
complaint  which  was  filed  by  the  Federal  Trade 
i  Commission  in  January  of  1924.  Subsequent  to  issu¬ 
ance  of  the  report  of  the  Federal  Trade  Commis¬ 
sion  entitled ‘  ‘Radio  Industry”,  the  first  seven  pages 
of  which  were  incorporated  by  reference  on  the  first 
day  of  this  hearing.  The  order  which  I  am  request¬ 
ing  to  be  incorporated  by  reference  is  as  I  have  said 
an  order  dismissing  the  complaint  of  the  Federal 
Trade  Commission.  I  would  like  permission,  if  I 
,  may,  to  read  the  order  which  is  very  short  It  is  as 
follows : 

“This  matter  coming  on  to  be  heard  on  the 
motions  of  [2983]  the  Respondents  to  dismiss  the 
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,  s  .. 

*  «  ' 

«  ,  *Vi  *  .  i.  ► 

complaint  herein  as  amended  and  the  Commission 
having  heard  oral  argument  in  support  of  said 
motions  and  oral  argument  in  opposition  to  said 
motions,  and  the  Commission  having  considered 
briefs  filed  in  support  of  and  in  opposition  to  said 
motions,  and  the  Commission  being  fnlly  advised  in 
the  premises,  it  is  hereby  ordered  that  the  said 
motions  be,  and  the  same  are  hereby  granted,  and 
that  the  said  complaint  as  amended  be  and  the  same 
is  hereby  dismissed.  By  the  Commission.  Otis  B. 
Johnson,  Secretary.” 


[2993 J  Mr.  Margraf :  Yesterday,  on  page  2478 
:  of  the  record,  Mr.  Mitchell  made  a  statement  as  to 
the  date  that  printer  operation  from  Portugal  ceased 
in  1947.  He  has  obtained  farther  information  on 
that,  and  has  a  message  from  his  New  York  Office 
relating  to  that  matter  and  I  would  like  permission 
for  Mr.  Mitchell  to  read  that  message  at  this  time.  .  , 

•  •  .  •  .  .  •  • 

• .  .  *  •>  #  ■»  ?•  ^  ,  *•«*■* 

Mr.  Mitchell:  Message  dated  Jane  7, 1948  from 
S.  M.  Thomas,  ’Vice  President,  BCA  Communica¬ 
tions,  New  York,  addressed  to  myself.  The  text  is: 

“Printer  operation  with  Lisbon  at  peak  in  Sep¬ 
tember  1947  stop  gradnal  decline  noted  in  October 
and  November  when  operations  became  very  inter¬ 
mittent  and  finally  ceased  stop  logs  confirmed  that 
printer  contact  was  made  on  November  7,  8,  and  10, 
with  last  entry  noted  on  November  13  when  contact 
on  printer  lasted  one  hour.”  .  .  ;  _ 


[3034J  By  Mr.  Margraf r 

Q.  Mr.  Baach,  will  yon  refer  to  Exhibit  166;  please? 
A.  Yes,  sir.  * 

Q.  In  the  testimony  of  Mr.  McPherson  on  behalf  of 
Macksy  it  was  indicated  that  the  cable  companies — and 
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especially  Commercial  Cable  Company — was  affected 
adversely  because  of  certain  decrees  adopted  in  1941  which 
became  effective  as  counsel  for  Mackay  has  just  said  on 
January  1,  1942.  /  Looking  at  the  columns  showing  per¬ 
centage  of  traffic  handled  by  all  cable  carriers,  and  per¬ 
centage  of  traffic  handled  by  all  radio  carriers,  and  spe¬ 
cifically  the  percentages  for  the  year  1942  inbound  to  the 
United  States,  doesn’t  it  appear  to  yon  from  this  exhibit 
that  cables  were  nnder  a  great  disadvantage  during  the  first 
year  that  that  decree  was  effective,  namely,  1942?  A 
Cablesf 

Q.  Yes.  A.  All  cables? 

1  Q.  Yes.  A.  Western  Union  received  63.8  percent  of 
the  traffic.  * 

Q.  I  was  referring  to  the  column  “all  cable  carriers” 
about  the  middle  of  the  page.  A.  Well,  adding  to  that,  1.4 
percent,  which  Commercial  got,  and  some  very  small  per¬ 
centage  that  the  French  Cable  Company  got  all  cable  car¬ 
riers  received  in  the  year  [3035]  1942,  from  Portugal, 
65.3  percent ' . 

Q.  And  all  radio  carriers  34.7  percent  A.  34.7  percent 
That  is  what  the  figure  is,  yes. 

Q.  Now,  isn’t  that  slightly  less  than  the  figure  for  1939 
for  all  radio  carriers,  35.2  percent?  A.  It  is. 

Q.  Would  that  not  indicate  that  whatever  may  have 
been  the  effects  of  the  Portuguese  decree,  which  was 
adopted  in  1941  and  made  effective  January  1, 1942,  radio 
did  not  profit  by  that  decreeing  in  1942,  the  first  full  year 
of  operation  under  that  decree?  A.  That  seems  to  be  the 

*  .  *  ♦*.*  r*  -  - 

case. 

Q.  To  what  do  you  attribute  the  rise  in  traffic  for  the 
year  1943  for  all  radio  carriers?  A.  The  deliverance  of  a 
lot  of  Western  Union  business  to  RCA 

Q.  How  did  that  come  about?  A  We  lost  our  contract 

Q.  The  question  which  I  wanted  to  ask  is  whether  that 
came  about  by  reason  of  the  Portuguese  decree  which  was 
passed  in  1941  or  whether  it  eazne  about  for  some  other 
reason?*  A  All  I  can  say  is  if  we  had  been  able  to  renego- 


435 


Bertram  Tower,  for  Intervenor— Direct. 

tiate  the  contract  that  we  had  in  1942  in  one  form  or 
another  [3036]  in  1943,  we  might  have  been  able  to  present 
a  better  picture  in  1943,  bnt  we  lost  our  contract  and  the 
result  is  obvious. 

Q.  Now,  is  what  you  are  saying,  Mr.  Baach,  that  insofar 
as  the  division  of  traffic  between  radio  and  cable  is  con¬ 
cerned ,  and  competition  between  the  two  media,  the  diminu¬ 
tion  in  the  traffic  handled  by  cable  and  the  enhancement  of 
the  traffic  handled  by  radio,  occurred  not  because  of  the 
Portuguese  decree  adopted  in  1941,  which  is  a  part  of  this 
record,  but  occurred  because  of  other  reasons!  A.  I  don’t 
know. 

Q.  Would  you  say  that  the  activities  of  Commercial 
Cable  Company  with  respect  to  the  Western  Union  contract 
was  the  greatest  contributing  factor  to  the  diminution  in 
cable  traffic  as  a  whole!  A.  I  believe  so. 

Q.  Do  you  feel,  Mr.  Baach,  that  there  is  active  and 
vigorous  competition  for  traffic  between  the  United  States 
and  The  Netherlands  on  the  one  hand  and  between  the 
United  States  and  Portugal  on  the  other  hand,  between 
Cable  and  Radio  as  to  media!  A.  Between  the  United 
States  and  Portugal  and  between  the  United  States  and 
The  Netherlands! 

Q.  Yes.  [3037]  A.  Yes,  I  do. 

.  . 

/ 

[3085]  Bertram  Tower,  was  called  as  a  witness  on 
behalf  of  Mackay  Radio  and  Telegraph  Company  and,  hav¬ 
ing  been  previously  duly  sworn,  was  examined  and  testified 
as  follows: 

•  ••••• 

•  ,  '  ,  « 

[3086]  By  Mr.  Hartman: 

Q.  Taking  your  Exhibit  207  marked  for  identification, 
Mr.  Tower,  will  you  amplify  in  any  way  you  believe  desir¬ 
able  the  first  line  as  to  the  estimated  additional  revenue 
reflected  on  page  No.  1!  A.  Yes.  I  believe  the  footnote  1 
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explains  the  method  upon  which  these  figures  were  derived. 
I  might  say  that*  just  to  summarize*  in  the  first  place  we 
need  the  statistics  lor  the  A.  C.  &  B.  System  traffic  in  the 
last  six  months  of  1947.  We  applied  the  new  rates  which 
were  put  into  effect  on  April  28,  1948.  The  additional 
revenae  to  Maekay  is  based  partly  on  a  partial  diversion 
of  traffic  now  handled  by  oar  cable  carriers  and  with  respeet 
to  Portugal  and  Surinam  the  additional  revenue  is  based 
also  upon  the  actual  experience  of  Maekay  when  the  cir¬ 
cuits  were  in  operation  in  the  latter  part  of  1947. 

(3087]  With  respect  to  inbound  traffic  we  have  assumed 
with  respect  to  The  Netherlands  and  Portugal  circuits  a 
message  for  message  return  as  compared  with  the  traffic 
outbound  from  the  United  States.  With  respect  to  The 
Netherlands  circuit  we  have  not  taken  into  consideration 
any  increase  in  outbound  traffic  from  the  United  States  over 
that  which  was  handled  by  the  A.  C.  &  B.  companies  in  the 
latter  part  of  1947.  And  also  in  connection  with  Portugal 
and  Surinam  we  have  not  taken  into  consideration  any 
further  increase  in  traffic  to  Maekay  upon  the  circuit  being 
in  operation  for  a  longer  period  than  it  was  in  the  latter 
part  of  1947. 

•  •  •  •  •  •  • 

Q.  Turning  to  page  2  of  the  exhibit,  will  you  indicate 
in  general  any  factors  which  you  think  are  not  adequately 
(3088]  explained  by  the  footnotes  as  to  the  revenue  figures? 
A.  Well,  with  respect  to  the  first  line  I  think  it  might  be 
well  to  refer  to  Note  8  on  the  last  page.  Ton  can  see  that 
we  took  first  of  all  the  additional  revenues  to  Maekay  which 
we  had  estimated  they  would  get 

Mr.  Werner:  Is  this  net  or  gross  revenues? 

The  Witness:  This  is  revenue  before  expenses. 
It  is  gross  revenue  after  payouts,  if  that  is  what  you 
mean. 

-  1  - 

Mr.  Hawkins:  Operating  revenue! 

,  ..  The  Witness:  Operating  revenue. 
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The  deduction  figures  here  represent— ere  the 
amount  that  the  cable  companies  would  get  under  the 
new  rates,  if  they  handled  the  traffic,  which  we  are 
showing  as  being  diverted  to  Mackay.  As  a  matter 
of  fact,  if  we  don’t  get  the  circuits  some  of  the 
amounts  that  are  shown  here  as  reductions  to  rev¬ 
enues  of  Commercial  and  All  America  might  very 
conceivably  go  over  to  BCA 

Mr.  Werner:  Are  you  referring  to  page  2  or 
page  51 

The  Witness :  I  started  with  page  2  and  referred 
to  footnote  8. 

x  , 

By  Mr.  Hartman: 

Q.  So  that  your  deduction  figures  on  page  2  as  illus¬ 
trated  by  you  in  Note  8  reflect  the  same  traffic  which  you 
have  shown  as  an  increment  to  Mackay  under  footnote  1,  is 
that  correct?  That  is,  you  have  deducted  from  the  cable 
|3069}  companies  revenue  on  the  same  traffic  as  that  which 
has  been  given  to  Mackay  by  diversion  from  the  cable  com¬ 
pany?  A.  Bight,  the  revenue  that  would  accrue  to  the  j 
cable  company. 

Q.  Now  as  I  understand  it,  Mr.  Tower,  you  have  made 
no  allowance  for  any  diversion  of  outbound  traffic  to  any 
of  these  three  points  from  any  company  outside  the  A.  C. 

&  R.  System,  is  that  correct?  A.  Well,  except  in  so  far  as 
there  might  possibly  have  been  a  diversion  of  traffic  on  the  j 
Portugal  and  Surinam  circuits — actual  experience. 

Q.  That  is  based  on  actual  experience?  A.  Yes,  the  ,j 
last  part  of  1947.  ...  ? 

Q.  That  is  traffic  which  the  A.  CL  &  R.  System  actually  j 
handled  during  the  latter  part  of  1947?  A.  That  which  we 
actually  handled. 

Q.  If  we  were  to  apply  a  percentage  basis  as  Mr.  j 
Cearley  did  in  the  ease  of  BCA  Exhibit  191  series,  of  course  j 
it  would  have  been  quite  different,  would  it  not?  A  It 
would  have  been  quite  different,  if  we  took  all  of  the  traffic  ! 
which  Mr.  Cearley  indicated  we  would  take  from  BCA 
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Bertram  Tower,  for  Intervenor — Cross. 

£3151}  Bertram  B.  Toweb,  resumed  the  stand,  was 
examined  and  testified  further  as  follows : 

Cross  examination  (Besomed): 

•  ••  •  •  • 

£3152]  Q.  Let *8  take  Holland  first:  According  to  your 
computations  £3153]  here,  Mackay  would  receive  about 
$40,000  additional  revenue  for  service  inbound  from  Hol¬ 
land?  A.  Yes,  sir.  Assuming  that  the  only  traffic  that 
would  be  handled  outbound  from  the  United  States  would 
be  the  traffic  which  was  handled  by  the  AC&R  system  in 
the  last  six  months  of  1047,  that  is  true. 

Q.  Would  you  expect  that  figure  of  approximately 
$40,000  would  come  from  the  inbound  radio  volume  from 
Holland?  A.  The  figure  of  $37,800  would  come  from  the 
'  inbound — I  am  not  sure  where  it  would  come  from.  It  may 
be  new  traffic,  it  may  come  from  RCA,  it  may  come  from 
Western  Union. 

Q.  It  would  be  the  share  of  whatever  volume  the  Hol¬ 
land  PTT  sent  to  the  United  States?  A.  Yes,  it  would  be. 

■  Q.  And  that  volume  of  traffic  sent  to  the  United  States 
by  Holland  PTT  is  now  handled  by  RCA?  A.  Yes.  Solely 
by  RCA.  .  r 

Q.  Would  you  refer  to  page  3  of  the  exhibit?  Under 
Netherlands  on  inbound  traffic  it  appears  that  you  have 
assumed  that  Mackay  would  receive  one  message  inbound 
for  every  message  sent  to  Holland,  and  that  CCC  would 
retain  its  present  inbound  volume.  Could  you  give  us  any 
basis  for  that  assumption,  or  is  that  just  some  assumption 
that  you  have  made?  £3154]  A.  In  the  first  place  I  think 
the  inbound  volume  from  Holland  is  greater  than  the  traffic 
to  Holland  by  radio.  In  the  second  place  our  actual  expe¬ 
rience  with  respect  to  the  Portugal  circuit - 

Q.  Let’s  just  take  Holland  first.  A  I  am  explaining 
why  I  made  this  assumption.  In  the  case  of  our  actual 
experience  on  the  Portuguese  circuit  we  more  than  matched 


Bertram  Tower,  for  Intervenor — Cross. 

;  •  * 

the  outbound  volume,  message  for  message.  In  other  words, 
we  received  in  excess  of  the  messages  which  were  sent  to 
Holland,  and  I  think  it  is  only  fair - 

Mr.  Werner:  You  mean  to  Portugal? 

The  Witness  :  To  Portugal,  yes,  sir. 

A.  (Continuing)  I  think  it  is  a  very  reasonable  assump¬ 
tion  that  we  should  expect  a  message  for  message  return 
from  Holland. 

Q.  Then  is  it  fair  to  say  that  your  assumption  is  based 
on  your  experience  on  the  Portugal  circuit  during  the  time 
the  Portugal  circuit  was  in  operation?  Is  that  the  basis 
for  your  assumption?  A.  That  is  one  of  the  bases,  and  I 
think  it  is  more  or  less  of  an  accepted  principle  that  you 
get  proportionate  return  for  whatever  you  send  to  a  for¬ 
eign  administration,  and  I  think  it  is  a  conservative  esti¬ 
mate  in  view  of  the  fact  that  inbound  radio  traffic  is  in 
excess  of  the  traffic  [3155]  outbound  from  the  United 
States. 

•  •  •  •  •  •  . 

[3182]  Q.  Looking  at  Exhibit  117,  would  you  read  the 
paragraph  marked  No.  1?  A.  “The  Commercial  Cable 
Company  undertakes  to  hand  over  to  our  Fayal  station  all 
the  traffic  from  the  United  States  of  America  destined  to 
Portugal  (Continent  and  Islands)  except  messages  specifi¬ 
cally  ordered  by  the  sender  by  another  route.” 

Q.  That  provision  would  seem  to  require  Commercial 
Cable  to  send  all  of  its  traffic  over  that  route  except  as  may 
be  routed  by  another  route?  A.  That  is  what  it  says. 

•  •  •  •  •  '  • 

[3183]  Q.  The  same  exhibit  referred  to  provision  2  of 
the  second  agreement — the  letter  of  August  28, 1942;  which 
I  think  is  the  next  letter. 

Will  you  read  provision  2  of  that  agreement?  A.  “The 
Eastern  and  Europe  and  Azores  Companies  undertake  to 


ii  Bertram  Tower,  for  Intervener— Cross. 

1  ■*'»  t  ' 

hand  over  to  the  Commercial  Cable  Company  at  Payal  a 
percentage  of  the  total  traffic  from  Portugal  (Continent  and 
Islands)  to  the  United  States  of  America  and  Mexico  equal 
to  the  percentage  which  the  total  number  of  eastbonnd  mes¬ 
sages  handed  over  in  accordance  with  (1),  by  the  Com¬ 
mercial  Cable  Company,  is  of  the  total  eastbonnd  traffic.” 

Q.  That  provision  covers  a  proportionate  return  inbound 
from.  Portugal,  does  ii  not,  for  Commercial  Cablet  A. 
That  is  what  it  sounds  like. 

Q.  Is  it  true  that  the  number  of  messages  that  Com¬ 
mercial  Cable  sends  outbound  determines  its  participation 
in  the  total  westbound  volume?  That  is  what  that  means, 
isn’t  itt  A.  I  presume  so.  I  don’t  know.  I  am  not  too 
familiar  with  this. 

Q.  In  your  computation  shown  on  Notes  1  and  8  of 
{8184]  this  exhibit,  have  you  considered  that  contractual 
provision?  A.  I  don’t  know  what  you  mean. 

Q.  If  the  Commercial  Cable  Company  sends  a  reduced 
number  of  messages  outbound,  or  to  make  it  more  dear,  if 
the  Commercial  Cable  Company  did  not  send  any  messages 
outbound  to  Portugal  over  its  existing  route,  it  would  not 
receive  any  messages  inbound  from  Portugal?  A.  Are  you 
asking  me?  *’ 

Q.  Tes.  A.  I  don’t  know.  I  am  not  too  familiar  with 

Ann. 

Q.  Isn’t  that  what  the  agreement  indicates?  A.  Well, 
it  sounds  like  a  contract  with  respect  to  proportionate 
arrangement  but  I  am  not  too  familiar  with  it 


{3203]  By  Mr.  Werner: 

With  respect  to  the  use  of  two  additional  radio  oper¬ 
ators  on  the  Netherlands  circuit  if  it  is  operated  directly, 
{3204]  I  am  not  sure  if  I  am  dear,  from  your  testimony, 
how  two  additional  operators  would  be  sufficient  to  work 
that  circuit  16  hours  a  day,  7  days  a  week.  I  believe  you 
indicated  that  in  addition  to  these  two  radio  operators 


there  would  be  other  operators  who  are  now  employed  by 
Mackay  who  would,  from  time  to  time,  operate  those  cir¬ 
cuits,  but  you  apparently  show  two  radio  operators  full 
time  for  the  operation  of  the  direct  Netherlands  circuit. 
How  would  these  two  operators  work  16  hours  a  day,  7 
days  a  week!  A.  They  wouldn’t  work  16  hours  a  day,  7 
days  a  week.  They  would  work  a  regular  work  week,  and 
in  the  slower  days  and  Saturday  and  Sunday  the  situation 
in  our  operating  room  is  so  flexible  that  the  circuits  can 
be  covered  in  those  slack  periods  without  adding  to  our 
personnel.  In  other  words,  a  man  isn’t  sitting  at  a  circuit  his 
full  time  if  the  circuit  is  not  busy — all  of  our  circuits  axe 
not  actually  in  full  operation  for  eight  hours  of  the  day 
and  there  are  slack  periods  when  the  operators  can  he 
switched  around,  and  if  he  is  not  busy  on  one  circuit  he  can 
go  over  on  another  circuit  and  work  that  circuit.  It  is  a 
very  flexible  situation  in  the  operating  room  that  is  handled 
to  meet  the  traffic  requirements  at  that  particular  time. . 

Q.  Is  it  contemplated  that  these  two  operators  would 
(3205]  be  working  simultaneously  or  would  there  be  one 
who  would  work  one  eight-hour  shift  and  then  another  one 
working  a  second  eight-hour  shift?  A.  The  latter  is  what 
is  contemplated.  v 

Q.  So  they  would  be  manning  both  the  receiving  and 
operating  positions  at  the  same  time — each  operator  would 
he  manning  a  receiving  and  operating  position  at  the  same 
time?  A.  That  is  right 

Q.  Is  that  usual  in  your  operations  in  Mackay?  Don’t 
you  have  an  operator  who  mans  both  the  receiving  and 
operating  positions!  A.  Yes.  Our  superintendent  informed 
me  yesterday  that  we  have  several  circuits  that  operate  on 
tiie  same  basis. 

** 

Mr.  Hawkins:  Yon  have  several  circuits  that 
operated  on - 

The  'Witness:  It  is  a  one-man  circuit 


Bertram  Tower,  for  Intervenor — Cross. 

.  Mr.  Hawkins:  Yon  have  several  circuits,  too, 
that  are  operated  where  yon  have  one  man  in  each 
/  position? 

The  'Witness:  I  don’t  know  that  for  a  fact 
Mr.  Hawkins:  Tangier. 

The 'Witness:  It  all  depends  on  the  traffic  require¬ 
ments. 

By  Mr.  Werner: 

Q.  Yon  indicated  no  radio  operators  would  he  neces¬ 
sary  in  the  event  yon  operated  via  Tangier.  Is  that  because 
the  present  operators  operating  the  Tangier  circuit  would 
just  handle  this  traffic  in  addition  to  other  traffic  that  now 
moves  [3206]  via  Tangier?  A.  That  is  what  I  am  told. 
That  is  my  understanding. 

.  Q.  Are  all  the  cost  figures  shown  in  the  column  headed 
“Via  Tangier”  costs  which  would  be  incurred  at  Tangier? 
Are  all  those  costs  those  which  would  be  incurred  at  Tan- 

*  ,  ^  ,  i  »», 

gier?  A.  I  would  say  so,  yes,  sir. 

Q.  In  other  words,  no  costs  would  be  incurred  at  New 
York  if  you  operated  Netherlands  via  Tangier,  is  that  cor¬ 
rect?  A.  That  is  my  understanding. 

•  •  •  •  • 

[3233]  By  Mr.  Werner: 

Q.  Does  that  indicate  with  respect  to  the  Netherlands, 
if  you  operated  the  circuit  directly,  that  the  AC&R  system 
from  the  operation  of  the  direct  Netherlands  circuit  would 
benefit  to  the  extent  of  $1^563  a  year?  A.  That  is  correct 

Mr.  Hartman.  And  that,  of  course,  is  based  on 
the  volume  of  traffic  which  you  reflect  in  Footnote 
No.  1? 

The  Witness:  Yes,  sir,  it  is.  It  does  not  take 
into  consideration  any  increase  which  we  might  rea- 
.  sonably  expect  on  outbound  traffic  from  the  United 
States. 


Lon  A.  Cearley,  for  Appellant— Re-direct — Cross. 

[3236]  Loir  A.  Cbaeley  was  recalled  as  a  witness,  was 
examined  and  testified  further  as  follows : 

•  > 

•  •  •  •  • .  i  • 

*  ...  < 

s. 

[3237]  Re-direct  examination  by  Mr.  Hawkins:  ' 

Q.  Mr.  Cearley,  as  indicated  from  the  title  of  this 
exhibit,  it  includes  information  set  forth  in  previous  exhibits 
which  I  believe  you  have  discussed  in  detail  during  your 
last  cross  examination.  A.  That  is  correct.  j 

Q.  Do  you  have  any  further  comment  to  make  on  this 
exhibit?  A.  Well,  Exhibit  191-D  was  prepared  in  answer 
to  a  question  of  Mr.  Werner  regarding  the  relationship  of 
certain  amounts  shown  in  191-C,  and  the  exhibit  was  put 
into  the  record  marked  191-B.  This  exhibit  gives  the  rela¬ 
tionship  that  would  exist  were  the  allocations  made  on  the 
basis  used  in  191-C. 

The  amounts  shown  on  191-D  are  all  the  same  as  amounts 
shown  in  previous  exhibits,  with  the  exception  of  amounts 
in  column  (f )  and  column  (h).  All  other  figures,  as  I  stated, 
are  the  same. 

It  will  be  observed  that  footnotes  are  attached  and  are 
to  be  considered  a  part  of  the  exhibit  which  explain  where 
the  figures  can  be  found  in  the  other  exhibits  previously 
described.  x 

•  •  •  '  •  •  •  -• 

'  ,  0 

[3238]  Cross  examination  by  Mr.  Hartman: 

•  •  •  •  •  • 

[3242]  Q.  For  the  purpose  of  the  exhibit,  then,  Mr. 
Cearley,  you  have  assumed  that  if  there  were  no  Mackay 
direct  circuit,  all  of  that  traffic  which  indudes  all  of 
Mackay ’s  traffic  volume,  would  have  been  handled  by  BCA? 
Is  that  correct?  A.  That  is  correct. 

•  •  •  • 


•  - 


Lon  A.  Gearlep,  for  Appellant— Cross. 

{3246]  Q.  Going  across  to  columns  (h)  and  (i),  with 
reference  to  Footnote  No.  8, 1  am  not  quite  sure  that  I  under¬ 
stand  the  implications  of  Footnote  8. 

,  As  I  understand  it,  you  would  further  propose  to  deduct 
from  column  (h)  additional  landline  tolls  to  Western  Union. 
Is  that  correct,  or  have  I  misread  the  footnote?  A.  No. 
That  explains  Footnote  8: 

The  amounts  in  column  (h)  of  this  exhibit  for  the  Neth¬ 
erlands,  Portugal,  and  Surinam  do  not  show  the  full  effect 
on  the  BOA  system  from  the  grant  of  the  MBT  applica¬ 
tions.  The  full  effect  from  a  grant  of  the  MBT  applica¬ 
tions  is  shown  by  Exhibit  191,  column  <h)  and  the  testi¬ 
mony  on  that  Exhibit. 

Exhibit  No.  191  and  the  accompanying  testimony  show 
that  after  deduction  of  estimated  landline  tolls  to  Western 
Union,  the  operations  for  a  six  months  period  would  show 
for  the  Netherlands  a  loss  of  $15,397 ;  for  Portugal  a  loss 
of  $20^79,  and  for  Surinam  a  loss  of  $5,621,  or  a  total 
{3247]  loss  of  $43^397  for  the  three  circuits. 

The  landline  toll  has  been  deducted. 

Q.  Of  course,  the  landline  tolls  have  also  been  deducted 
from  the  figures  to  which  you  have  subscribed,  footnote  8, 
have  they  nott  A.  That  is  correct 


Q.  So  far  as  the  Western  Union  landline  deduction  is 
concerned,  they  have  subtracted  both  from  the  figures  in 
column  (h)  of  [3248]  191-D,  and  column  H,  in  191.  Is  that 
correct?  « 


A.  In  Exhibit  191  the  deductions  for  the  Western  Union 
JttndlTn*  toll  was  not  included,  but  was  included  in  the  tes¬ 
timony  pertaining  to  Exhibit  191.  While  in  191-D  they  have 
been  deducted. 


4  .  «*«  *  * 

I'  *  4. 
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By  Mr.  Hartman: 


Q.  In  footnote  8,  Exhibit  191-D,  yon  show  after  deduc¬ 
tion  of  landline  tolls  aloss  of  $15,397  in  the  case  of  Holland. 

How  was  that  related  to  the  $20,326  for  The  Nether¬ 
lands?  A.  I  don’t  find  that  $20,000  in  that  footnote.  r ' 

Q.  Column  H,  The  Netherlands,  you  show  a  positive 
figure  of  $20,326.  Is  that  correct?  I  am  talking  about  191-D 
now.  A.  The  amount  shown  in  Exhibit  191-D  of  $20,326 
is  the  amount  shown  in  column  G  of  191-C.  And  that  is 
the  column  that  Mr.  Werner  asked  me  to  reconcile  to  figures 
in  i9i-B.  *  v ;  ;■  '*  ■  ;;  ;•  * 

Q.  Where  do  you  find  the  20,000 —  A.  You  win  find 
in  column  G,  The  Netherlands,  a  figure  of  $25,689.  The 
testimony  said  that  the  deductions  of  the  Western  Union 
payouts  was  not  included.  Therefore,  deducting  the  $5,363, 
which  was  the  estimated  Western  Union  payouts,  brings  that 
figure  to  a  profit  of  $20,326. 

[3249]  Q.  So  that  the  $20,326  is  after  the  deduction 
of  Western  Union  payouts?  A.  That  is  correct  Western 
Union  payouts  are  deducted  from  afi  figures  in  191-D. 

Q.  Now,  let’s  go  back  to  footnote  8  again,  the  third  sen¬ 
tence.  It  says,  “Exhibit  191,  and  the  accompanying  testi¬ 
mony  shows  that  after  the  deduction  of  estimated  landline 
tolls  to  Western  Union,  the  operations  for  a  six  months’ 
period  would  show  for  The  Netherlands  a  loss  of  $15^597.” 

What  I  am  trying  to  do  is  compare  that  loss  of  $15,397 
after  Western  Union  deductions  to  the  gain  of  $20,326  after 
Western  Union  deductions.  A.  If  you  will  recall  when 
Exhibit  191  was  introduced,  the  question  was  raised  by 
Commission  counsel:  What  would  be  the  effect  if  a  redis¬ 
tribution  of  expenses  were  made,  assuming  the  loss  of  traf¬ 
fic  that  we  had  assumed  in  191?  ~  ?.  v  ‘ 

In  answer  to  that  question,  191-C  was  then  introduced, 
and  I  explained  at  that  time  that  in  my  opinion  191-C  did 
not  show  the  system  effect,  but  rather  191  showed  the  sys¬ 
tem  effect,  because  if  you  allocated  less  expense  to  a  given 
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L<m  X  Cearley,  for,  Appellant— Cross. 

circuit,  and  assuming  that  your  expenses  remained  the 
same,  there  would  be  a  larger  allocation  to  other  circuits. 

So  the  impact  on  company  operations  would  not  he 
dearly  shown  with  the  reduced  allocation  to  these  given 
[3250J  circuits.  [  ^  _  .  7  - 

Q.  The  thing  that  puzzles  me  then  is,  are  we  saying  in 
effect— and  I  don’t  want  the  record  to  misinterpret  my 
views  of  what  you  said — but  are  we  saying  in  effect  that 
the  change  in  traffic,  up  or  down,  doesn’t  affect  your  cost 
allocations?  A.  It  does  not  affect  the  impact  on  the  com¬ 
pany  as  a  whole,  because  of  this  reason :  if  you  allocate  less 
expense  to  one  circuit  you  must  necessarily  allocate  more 
expense  to  another  circuit,  so  long  as  your  total  overall 
expenses  remain  the  same. 

r  Q.  I  would  assume  then  that  it  is  your  condusion  that 
you  cannot,  through  the  allocation  that  you  have  here  pre¬ 
pared,  determine  the  effect  on  the  company!  A.  Sir,  I  say 
you  can  determine.  I  have  said  that  191,  Exhibit  191  does 
show  the  effect  on  the  company.  Likewise  in  191-B  and 
191-D  there  are  columns  that  do  show  the  effect  upon  the 
company.  . 

T  There  are  other  columns  that  show  the  circuit  effect  in 
answer  to  Mr.  Werner’s  question. 
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Application  Filed  by  Mackay  Badio  and  Telegraph 
Co.  for  Modification  of  License . . . .„. 


Application  of  Mackay  Badio  and  Telegraph  Co.  for 
Authority  to  Communicate  with  The  Netherlands 
via  Tangier  Belay _ 

Commission  Order  Granting  Petition  for  Beconsid- 
eration  of  BCA  Communications,  Ino,  of  November 
4*  1947,  and  Designating  for  Hearing  the  Applica¬ 
tion  of  Mackay _ 

Transcript  - 

*  *  *  *  4  ,  . 

WmrESS  fob  Apfxllke. 

Marion  H.  Woodward, 


JV 

- 


1  -v-F 

!*  * 


WrCTESSEB  FOB  AfPBLXJUTT. 


Thompson  H.  Mitchell, 


Recalled: 

Cross 

Lon  A.  Cearley, 


Jl  complete  fa  pppp  v ojhim* 


!  120 — Letter  dated  May  9,  1942  to  All  America 
Cables  and  Badio  Inc^  from  CompanMa 
Portuguese  Badio  Marconi _  495 

*  *  /  i  '  i ^ 

i  121 — Letter  dated  July  15, 1946  to  Standard  Electra 

from  All  America  Cables  and  Badio,  I no.  498 

r 

126 — Outgoing  System  Message _  499 

128 — Letter  dated  October  24,  1946  to  Postmaster 
General,  The  Hague,  Netherlands  from  AH 
America  Cables  and  Badio,  Inc. _  500 

,  r  * 

130 —  Letter  dated  January  22,  1947  to  Postmaster 

General,  The  Hague,  Netherlands  from  Mao- 
hay  Badio  and  Telegraph  Company,  Inc _  501 

131—  Outgoing  System  Message _  503 

136 — Translation  of  the  Agreement  Between  the 
Administration  of  Posts,  Telegraphs  and 

Telephones  and  The  Commercial  Cable _  505 

*  *  €  •  *  ^  *  **  ^  * 

i  138A — Letter  dated  November  9,  1936  to  J.  Gold- 
hammer,  Commercial  Vice  President,  from 
;  J.  Mine,  Manager,  London,  England  _  506 

160— Statement  of  Telegraph  Words  Handled  to  and 

from  the  United  States,  1936  to  June  30, 1947  508 

162 —  Statement  of  Telegraph  Words  Outbound  from 

and  Inbound  to  the  United  States  from  1936 
to  June  30, 1947 _ 509 

163 —  Statement  of  International  Radiotelegraph 

Words  Handled  Outbound  from  and  Inbound 
to  the  United  States,  1944,  1945,  1946  and  6 
Months  to  June  30, 1947 _ 510 

^  * 

163-A — Statement  of  Telegraph  Words  Handled  to 
and  from  the  United  States,  1944, 1945, 1946 
and  First  Six  Months  1947 _  512 


168 — Comparative  Statement  of  Traffic  to  and  from 
Portugal,  October,  November  and  December 
194 

173 — Capacity  of  BCA  Circuits  to  Netherlands, 

Portugal  and  Surinam _  ~  516 

190 —  Photostat  _ *  . . .  519 

191 —  Estimated  Effect  Upon  Circuit  Net  Operating 

Besults  of  BCA  if  Mackay  is  Authorized  to  v 
Establish  Split  Circuits  with  The  Nether¬ 
lands,  Portugal  and  Surinam _  •  520 

191-A — Statement  Showing  Computation  of  Esti¬ 
mated  Bevenue  Diversion  to  Mackay  Badio 
&  Telegraph  Company  from  Split  Circuit 
Operation  as  Shown  on  Exhibit  No.  193 _  522 

4  *-i  i'*  *  «  t  1  -T  •  «  *■ 

191-B — Estimated  Gain  or  (Loss)  from  Operations-  524 

191-C — Estimated  Effect  Upon  Circuit  Net  Operat¬ 
ing  Besults  of  BCA  if  Mackay  is  Authorized 
to  Establish  Split  Circuits  with  The  Nether- 


191- D — Estimated  Gam  or  (Loss)  from  Selected 

Circuit  Operations _ 

192—  Percent  Participation  of  BCA  Communica¬ 

tions,  Inc.  and  Mackay  Badio  and  Telegraph 
Company  in  Word  Traffic _ 

205—  Photostat  _ 

206—  Inter-Office  Memorandums _ _ 

207 —  Statement  to  Show  Estimated  Financial  Effect 

of  Opening  Badiotelegraph  Circuits  with 
Netherlands,  Portugal  and  Surinam _ 


Mackay  Badio  and  Telegraph  Co.  Amendment  to  its 
Application  by  Changing  Point  of  Comzmmicatipn 
from  The  Hague  to  Amsterdam,  The  Netherlands 


♦ 

•  • 


Decision  of  the  Commission _ _ 

Appendix  A. — Bolings  of  the  Commission  on 
,  Exceptions  Filed  by  RCA  Communications, 


Appendix  B.— Rulings  of  the  Commission  on 
Exceptions  Filed  by  Mackay  Radio  and  Tele¬ 
graph  Company,  Inc . . 

*•  ^  t  *  r 

\  ;  *  i  *  •  ,  ■  •  t  •  j  >  ,  •  .  ,  •,  .. . . 

Notice  of  Appeal  and  Statement  of  Reasons  Therefor 

»  ft-  * 1  *  rt  4  •  .  t  ,  •  *  .  . 

Notice  of  Intention  of  Mackay  Radio  and  Telegraph 
Co.,  Inc.  to  Intervene _ 

Stipulation _ 
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Direct  Radiotelegraph  Circuits  for  Public  Message  Correspondence 
Between  the  United  States  and  Foreign  Countries 
and  Overseas  Points. 


Index  to  Lists  A,  B,  and  C. 


Country 

List  A 

IistB 

•  *  *  t*  .  ,  *  .  •  *  . 

ListC. 

Item 

■*  *  •  ■ 

Item 

*  #'■ 

;  Item 

*•  * 

Aden 

124 

162,217 

Algeria 

169,185 

*  •» 

j 

Arabia 

94,244 

Argentina 

1 

95,199 

2 

Australia 

2 

54, 81, 82, 96, 125, 126, 156, 238 

7  g 

Austria 

3 

220 

Bahamas 

4 

97,127,142,144 

■  *.5 

Barbados 

101,  129 

v.  -  . 

Bermuda 

55,56 

5 

'  198 

r ' 

Belgian  Congo 

27 

Bolivia 

6 

98 

9 

Brazil 

7 

128,135,168,200,235 

mmm 

British  Guiana 

57, 58, 99, 187 

r  +  "  ■  i  * 

British  Honduras 

8 

100, 145  ' 

n 

Bulgaria 

205,217  _ 

12 

Burma 

59,60,83 

■ 

Canada 

9 

219 

IS 

Ceylon 

246  . 

Chile 

10 

38,39,180 

14 

China 

.  11 

5,42,48,49,50,51,91,102,136, 

15 

*  ■* 

138, 157, 158, 165, 210, 211, 226 

^  r ' 

*  *  V 

Colombia 

12 

35, 103, 104, 160, 161, 163, 164, 

-16 

183,197 

Costa  Rica 

13 

146  ». 

17 

Cuba 

14 

11,12,92,222,225 

IS 

Czechoslovakia 

15 

204 

-SO 

Denmark 

16 

201 

2i ; 

Dominican  Republic 

17 

207,  221 

22 

\ •. : 1 1  . — 1  'r-i; ^  *<- v  ..  .  «.*.*%  * v  ^  -  -  "  -  "  \,  •  •**>**  * 

/ 

« 

448 

Exhibits. 


Country 

List  A 

ListB 

ListC 

!  /  t 

Item 

Item 

Item 

Egypt 

10,  83,  84 

24 

Eritrea 

106 

Ethiopia 

19 

123, 182,  217 

European  War  Theatre 

• 

190 

Fiji  Islands 

20 

130,213 

Finland 

„  k 

30,  231 

26 

France 

21 

20, 21, 22, 23, 24, 28, 189, 190 

27 

French  Eq.  Africa 

34,178 

28 

French  Guiana 

131 

r 

French  Tndo  China 

22 

224 

29 
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French  Morocco 

„ 

171 

French  West  Africa 

170 

Gambia 

• 

62,  107,  186 

Germany 

23 

8 

31 

Gold  Coast 

63,  108,  172 

Greece 

229,239 

32 

Greenland 

13, 17, 18 

33 

Guadeloupe 

34 

Guam 

24 

Guatemala 

25 

120, 147, 148 

35 

Haiti 

26 

223 

36 

TT  .  n  ** 

Hawaii 

27 

40,43,191 

37 

Honduras 

28 

149 

38 

Hrmg  Kong 

29 

246 

30 

209  . 

89 

Iceland 

2,109 

India 

64,  65,  66,  67,  85,  217,  240 

41 

Iran 

81 

68,  69,  86,  217 

42 

Iraq 

- 

110 

Ireland 

25 

43 

Italian  War  Theatre 

188 

Italy 

82 

3,19,188,212 

44 

Jamaica 

111,132,241 

45 

Japan 

83 

206 

46 

Java 

214 

47 

Kenya 

112 

Korea 

218 

48 

84 

77 

49 

Liberia 

85 

50 

Madagascar 

179 

51 

Country 


List  A 


LbtB 


ListC 


Malay  States 

70,  71,  87,  246 

Manchuria 

36 

Martinique 

31,32 

Mexico 

37 

192 

Navy  Point,  Pacific 

195 

Netherlands 

38 

7, 196, 217, 234 

Neth.  East  Indies 

39 

47,  72,  88, 122,  214 

Neth.  West  Indies 

40 

140 

New  Caledonia 

121, 139, 176 

New  Hebrides 

■  ' 

174 

New  Zealand 

73,74,159,242 

Nicaragua 

41 

143,150,151 

Nigeria 

133 

Northern  Ireland 

134 

Norway 

42 

1,203,217 

Palestine 

217,243 

Panama 

43 

93, 113, 137, 152 

Paraguay 

114 

Pern 

44 

115  i 

Philippines 

45 

41,45,53,193,194, 
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Poland 

Portugal 

46 

47 

u-io 

Puerto  Rico 

48 

155  s 

Reunion  Island 

179 

Romania 

202,217 

St.  Pierre 

26,177 

Salvador 

49 

116 

Si«m 

50 

Sicily 

184 

South  Africa 

75,76,236,245 

Surinam 


Switzerland 


15, 16, 167, 
61,154,175 
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'  Country 

List  A 

ListB 

LhtC 

-i  ^ 

Item 

Item 

Item 

Tangier 

216,  217 

76 

Trinidad 

118,  141 

Tunisia 

173 

Turkey 

56 

78,  79,  89,  217 

77 

Uruguay 

* 

6,119 

*  80 

U.  S.  S.  R. 

57 

36,37,44,46,52,80,217 

81 

Vatican  City 

58 

82 

Venezuela 

59 

227 

83 

Virgin  Islands 

84 

Yemen 

228 

« 

Yugoslavia 

9, 181,  208 

85 
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LIST  A 

Direct  Radiotelegraph  Circuits  for  Public  Message 
Correspondence  Between  the  United  States  and 
Foreign  Countries  and  Overseas  Points. 

Data  with  Respect  to  Authorizations  in  Effect,  July  11, 1934. 

Explanation  of  Column  Headings 
Column  1 — Reference  number. 

Column  2 — Foreign  country  or  overseas  point  No  at¬ 
tempt  has  been  made  to  list  separately  differ¬ 
ent  terminal  points  in  the  foreign  countries. 


Exhibit  6. 

Column  3 — The  American  carrier1  authorized  as  of  July 
11,  1934  to  communicate  with  the  country 
listed  in  Column  2.  .... 

Column  4 — The  date  the  circuit  so  authorized  was  opened. 

If  more  than  one  opening  date  for  the  circuit 
so  authorized  occurred  this  information  is 
shown  in  brackets.  Where  the  word  “None” 
is  shown  between  Columns  4  and  5,  no  circuit 
was  ever  established  under  this  authorization. 


Column  5 — The  date  the  circuit  so  authorized  was  dosed. 

Where  more  than  one  dosing  date  occurred, 
this  information  is  shown  in  brackets.  If  the 
circuit  so  authorized  has  remained  in  opera¬ 
tion  continuously,  this  information  is  shown 
by  a  dash. 

*  4 

,  W  i 

Column  6 — The  date  this  authorization  was  deleted  from 
the  company’s  license  by  this  Commission. 
Where  no  such  deletion  occurred,  this  informa¬ 
tion  is  shown  by  a  dash. 

*  r 

Column  7 — Any  general  remarks  relating  to  this  author¬ 
ization. 


1IA*  of  Carrier  Abbreviations. 

GW— (Bobo  Wireless,  Ltd. 

•  Hear**— Hears*  Badio  Corporation 
MBT — Mackay  Badio  Telegraph  Co. 

FW— Preaa  Wirdeae,  Ine. 

BCAC — BCA  Oaimmmlcations,  Inc. 

•  SBO— Southern  Badio  Corporation 
TBT— Tropical  Badio  Telegraph  Company 
UHL — United  Statea-Iiberia  Badio  Corporation 


•  Ho  longer  in  operation. 


Direct  Radiotelegraph  Circuits  for  Public  Message  Correspondence 
.  i  _  Between  the  United  States  and  Foreign  Countries 
i  '  .  A"  and  Overseas  Points. 


*  ...  *  *  ,  •  *. 

.  ,  Data  with  Respect  to  Authorizations  in  Effect,  July  11, 1934. 

*  i  »  ♦  •  ’•  >'  •  < 


1 

Argentina  . 

*  * 

"  *  • 

MRT 
PW  . 
RCAC 

12-15-30  — 

Nooe 

1-22-24  —  ‘ 

7-1239 

2 

Australia  . _ 

RCAC 

12-25-41  ,  — 

— 

3 

Aas&ria 

1  I. ». 

MRT 

PW 

RCAC 

4-22-31  12-7-41 
*  Nooe 

Nooe 

12-  1-42 
9-19-39 
9-19-39 

4 

Bahamas 

TRT 

12-  1-22  — 

— 

5 

PW 

RCAC 

Nooe 

10-3-27  5-15-40 

10-11-38 
12-  1-42 

6 

Bolivia 

SRC 

None 

5-31-38 

7 

Brazil 

+  r  “  ' 

*  *  ,  4 

MRT 

PW 

RCAC 

3-236  .  — 
None 

5-  3-26  — 

7-1239 

8 

Br.  Hoodnras 

TRT 

1915  .  — 

mmm* 

9 

ifjana  <4a 

PW 

RCAC 

.  2-  1-32  ' 

3-10-28  . 

12-  1-42 

10 

dale 

•  *  * 

i  \  r  m  t 

MRT 

PW 

RCAC 

12-30-33  — 

Nooe 

1-13-30  —  - 

7-1239 

11 


12  Colombia . 


13  Costa  Pica 

14  Cobs  _ - 


15 

1 6 


GW 

MRT 

PW 

RCAC 


MRT 

RCAC 

TRT 

TRT 


RCAC 

TRT 

MRT 

PW 

RCAC 

TRT 

Hearst 

MRT 

RCAC 

MRT 

RCAC 


{ 


3-  -30 
5-13-33 

3-  9-39 
12-  6-30 
5-13-38 
5-  1-40 
8-  1-31 
8-27-27 

1912 

4- 12-23 


12-  7-41  12-  1-421  Operations  transferred 
12-  7-41  12-  1-42  f  to  other  points  in 
12-7-41  2-19-42  J  China 

1-  4-381 12-  1-42 
1-27-40  f 
12-21-40 J  ~ 


7-  1-38  9-18-39 


1-2-48  — 


9-  3-29  11-2634  9-19-39 

1908  -  —  •  '  — 

4-9-31 
3-1-33 

12-4-28  — 

10- 13-27  — 

.  Nooe 

3-16-36  8-25-39 

12-  1-30  8-25-39 
9-1633  12-11-41 
None 


12-31-39 
12-  1-42 
12-  1-42 
12-  1-42 
7-12-39 


I 
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17  Dam.  Republic 

18  England  _ 

19  Ethiopia  _ 

20  Fqi  _ 

21  France  _ 

22  Fr.Indo  China 

23  Germany _ 

r 

24  Guam  _ 

25  Guatemala  _ ' 

26  Haiti  _ 

27  Hawaii  _ 


28  Honduras _ 

29  Hongkong  _ 

30  Hungary  . 

31  Iran _ 

32  Italy  _ 

33  Japan  - 

34  Lebanon  . 

35  Liberia  _ 

36  Manchuria _ 


37  Mexico 


RCAC  12-24-30  — 


PW  '  4-  242  —  '  — 

RCAC  V  3-1-20  ,  —  — 

FW  •  None  9-26-39  r 

RCAC  None  .*  12-26-35  . 

RCAC  5-  1-29  6-15-41  12-  1-42  - 


MRT 

FW  ‘ 

Nooe 

7-  1-31  6-10-40 

12-  1421 
12-  142  V 

zzxxn  rans  to  ococr 

RCAC 

12-14-20'  6-13-40 

<«  .  *  ♦ 

12-  142  J 

4  * 

points  After  fall  of 

RCAC 

9-15-26  12-5-41 

12-  142 

- 

MRT 

None  v\ 

12-1-42 

«  >  * 

t 

PW 

8-  1-36  8-31-37 

9-1939  • 

*  I  '  T  * 

RCAC 

8-  1-20  12-11-41 

12- 142 

GW 

RCAC 

11-2S-30  3-15-41 

1-22-34  — 

12-  142 

TRT 

5-14-24  — 

p  ‘  4  • 

k  *  v 

* 

MRT 

3-  6-36  — 

S' 

*  *1 

k* 

RCAC 

7-  1-32  — 

V 

GW 

4-2034  6-3-42 

mmm 

MRT  ^ 

5-1-29  — 

_  1  • 

- 

>  ••  ■ 
¥  *• 

FW 

Feb.  1931  Jan.  1939 

5-941 

RCAC  L 

3-1-20  — 

— 

-  *  *■  " 

TRT  r 

7-27-14  — 

—  - 

FW 

Nooe 

4-139 

#  * 

/ 

MRT  ~ 

7-3032  12-  9-41 

12-  142 

’ 

RCAC 

12- 1-35  9-19-39 

9-1939 

FW 

1-  1-30  7-  1-34 

9-1939 

^  |  ^  a 

*»  » 

RCAC  1 

11-17-21  3-1-221 

.12-  142 

>  ■  »  *  ». 

1 

8-1023  12-11-41] 

i 

y  • 

V 

MRT 

11-14-34  12-12-41 

12-  1-42 

*  ****.'T  - 

4a;  . 

PW 

9-15-38  12-1241 

12- 142 

*  '  4  • 
v 

RCAC 

9-1628  12-1241 

12-  142 

RCAC 

f  9-  329  5-  1-301 

—  •  -- 

»  *"-*  *  * 

10-534  7-941 

k  ^  - 

■ 

.  *  1 

^  * . 

RCAC  . 

f  9-  1-28  5-  1-301 

-  ■*> 

USL 

-*•  ’ 

FW 

RCAC 

None 

6-  931  949311 

3-2739 
12-  1-42 

u  * 

« 

4-1432  9-1234 

k  * 

- 

< 

- 

;  9-1334  12-1441 J 

« 

FW 

7-  131  — 

* 

RCAC 

TRT 

3-1542  — " 

8-230  — 

*  **»  V 

■ 

Hears!  None 


12-31-39 


s  a  asaass  as  *  *** 

»  '  *  r  *  a  .  t 


1 


l 

No 

OJ 

;  C‘5TT 

<r  -CTCW  _ 
Opmd  OoMd 

(5) 

NMd 

<«) 

38 

Netherlands  —  PW 

None 

9-19-39 

RCAC 

8-15-25  5-15-40 

12-  1-42 

39 

Nett.  R  I _  PW 

Nooe 

7-21-36  * 

i 

RCAC 

7-16-25  3-13-42 

12-  1-42  i 

40 

Neth.  W.  I _  RCA C 

8-4-28  — 

41 

ITmapa  —  RCAC 

None 

9-19-39 

1  , 

TRT 

1908  -  — 

42 

Norway  - -  RCAC 

-T-  •  •  - (  ' 

j  5-17-20  4-21-40) 

1  3-13-41  6-  1-41  f 

12-1-42 

44  Pern  _  MRT  12-11-29 

45  Phffippbe  I *_  GW  -  4-16-34 

,  -  MRT  12-  2-30 

PW  12-1-38 

RCAC  6-27-27 

Poland  _  RCAC  10-5-23 

Portagal _  RCAC  4-  2-28 

Puerto  Rico  _  RCAC  10-10-27 

TRT  8-12-29 

Salvador _  MRT  3-20-36 


12-31-41 

12-31-41 

12-31-41 

12-31-41 

9-9-39 


12-  1-42 
12-  1-42 
12-  1-42 
12-  1-42 
12-  1-42 


.None 

9-19U39  < 

12-18-33 

2-  1-34 

12-  1-42 

1-  1-31 

1-  1-33 

9-19-39 

Tahiti  _ 

Turkey  _ 


Vatican  City 


12-  1-23 


9-  1-34 

10-7-46 

12-10-27 

12-  1-39' 

1 

11-13-30 

*_  * 

1-24-33  — 

Nooe  • 

8-18-27 

7-16-28 

*'  *  V  .  - 


ir  -  vy,  ' 


•to  /•*.**■■  •  *5'  TW>;  .  -  ‘■s'*-  - "•> 

•t;  4  ‘  ■•*  .  **'■■*.»*  ‘  «.  -  \ 


V  •,’  *  ,*'T 


'.  v ,;.  .  K 


v.:t '. 


it  7. 
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Docket  No.  8777 
Exhibit  7 


Direct  Radiotelegraph  Circuits  for  Public  Message 
Correspondence  Between  the  United  States  and 
Foreign  Countries  and  Overseas  Points. 

-*  +>  ■  v  _  ,  r  * 

Commission  Actions  on  Applications  from  July  11, 1934 

to  April  1, 1948. 

fc.<.  •  t  ^  - 

Explanation  of  Column  Headings. 

,  '  *  »  *"•’>'  ‘  * 

Column  1 — Reference  Number. 


Column 


2 — Control  point  in  the  United  States  (including 

.  territories  and  possessions). 

*  -*  ;  ^  u 

NY-New  York  BO — Boston  . 

SF — San  Francisco  NO — New  Orleans 

.  LA— -Los  Angeles  SJ — San  Juan 

J  r  .  : '  -  HON— Honolulu 


__  y 

Column  3 — Foreign  or  overseas  terminal.  7 

,  .  *  u»  *  •  4  *  '  *  ** 

Column  4 — The  name  of  the  applicant  requesting  the 
authorization.  , 

*  *  .  -  s  • 

..  *v  .  *  -  •  *  ^  ^  *  *  r  ♦  *  *  •  *  ’  »  ,  fc  .  w  . 

Column  5 — This  column  shows  the  name  of  the  company 
which  was  authorized  to  operate  a  circuit  from 
the  United  States  to  the  particular  foreign 
country  at  the  time  when  the  application  in 
question  was  acted  upon  by  the  Commission. 
"Where  the  word  “None”  is  used,  no  other 
United  States  company  was  authorized  to 
serve  that  particular  country.  Where  more 
than  one  company  is  named  in  column  5,  the 
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companies  are  listed  alphabetically  and  their 
order  has  no  significance.  Where  “X”  is 
used,  it  indicates  that  at  the  time  its  applica- 
'  tion  was  acted  upon,  the  applicant  was  already 
authorized  to  communicate  with  the  same  or 
a  different  point  in  the  same  foreign  country 
from  the  same  or  another  point  in  the  United 
States. 

Column  6 — The  date  a  Special  Temporary  Authorization 
was  granted  or  other  action  taken.  If  grant 
was  in  the  form  of  a  modification  of  license 
instead  of  an  STA,  it  is  indicated  by  a  dash 
in  this  column  and  an  appropriate  entry  in 
column  10.  If  application  was  denied,  this  is 
so  shown  in  column  6. 

Column  7 — The  date  the  circuit  covered  by  this  authoriza¬ 
tion  was  opened.  If  more  than  one  opening 
date  for  the  same  circuit  occurred,  this  infor¬ 
mation  is  shown  in  brackets.  Where  the  word 
“None”  is  shown  between  columns  7  and  8, 
no  circuit  was  ever  established  under  this 
authorization.  Where  the  word  “Alternate” 
is  shown,  this  circuit  was  used  to  supplement 
another  circuit  operated  by  the  applicant  from 
the  United  States  to  this  or  another  point  in 
the  same  foreign  country.  Where  the  word 
“Emergency”  is  used,  this  circuit  is  or  was 
used  during  emergencies  to  supplement  other 
facilities. 

Column  8 — The  date  when  the  circuit  thus  authorized  was 
closed.  When  more  than  one  closing  date  is 
involved  in  a  given  authorization,  this  infor¬ 
mation  is  shown  in  brackets.  Where  the  dr- 
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cnit  lias  been  in  conthmons  operation  to  date, 
this  is  indicated  by  a  dash  in  this  column. 

Column  9 — The  date  of  termination  of  the  STA.  If  there 
was  no  STA  for  this  circuit,  or  if  the  regular 
station  licenses  were  modified  to  include  this 
point  while  the  STA  was  outstanding  as  shown 
in  column  10,  this  is  indicated  by  a  dash  in 
column  9. 

Column  10 — The  date  on  which  the  applicant’s  regular  sta¬ 
tion  license  was  modified  to  indude  this  point 
of  communication.  If  the  word  “None”  is 
shown  in  this  column,  there  was  no  such  modi¬ 
fication. 

Column  11 — The  date  on  which  this  point  of  communica¬ 
tion  was  deleted  from  the  regular  station 
license.  Where  there  was  no  such  deletion, 
this  is  shown  by  a  dash.  Where  the  word 
“None”  appears  in  column  10,  column  11  is 
not  applicable. 
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BCAC 

Min.  P.  &  Tn 

Bep.  of  Colombia 

*  *•  , 

-  «  <  ii  ii 

MBT 

AACB 

*  *  * 

San  Frandaeo-Bogota 

BCAC 

Min.  P.  &  Tn 

Bep.  of  Colombia 

-  «f* 

Miaari-Bogota  :  ■ 

TBT  v 

it  ii  ii  a 

ii.  ii 

tt  • 

1  '•  ** 

w 

TBT 

it  Mill  « 

«  M 

,  f  if  ff  * 

* 

;~h  •■"  ■" 

lEnmgeuey  drcnit  only. 

E«ypt  (24) 

New  York-Cairo 


“  *  f  f  ,  “  MET  . 

,  .  .J.  ^  ,  •,.  k 

IiiAnia  '»*■■■  *  »v  i/i 


BCAC  Marconi  B.  T.  Co.,  Egypt,  S.  A. 

MT^T  «  44  <4  II  «  44  44 


*  4  •  *»  ' 


Ethiopia  (25)  ' V  .  *  r.v  ‘ .  v: .  . 

New  York-Addis  Ababa  MET  -  Government  of  Ethiopia  - 
New  Yark-Tangier- 

.  Addis  Ababa  /  MET  “  “  “ 

•  -  •  'i^’i  '  *.  *  *  v  '  • 

[33471' '>  -vTi'-  *- 

Finland  (26)  “  \  ' 

New  York-Helsingfors  EC  AC  Dept,  of  P.  &  T.,  Govt  of  Finland 

*■“  *  '  « W*  *,  '  '  **n  " 1  *"  *  *  t  • T » 1  ' '  /  *  .  ~  * 

France  (27)  ; 

New  York-Paris  :  ECAC  .  Badio  France 


[  „ » «  „  t  *  *V#  i '  •  ’  .  -  4  4  * 


I  *.  ■  v>  .  V  y  a 

tt  «'  * 

.1  tt  ■  (C  <1 


ECAC  Badio  France 

^  ,  _ i _  **»/'♦  _ _  -  *  .  »tr 

PW  ‘,  PW.  . 

MET  French  Adm.  P.  T.  T. 


French  Equatorial  Africa  .  - 
(28)  /  .  ~  -  ,  . 

New  YorkJ3razxaville  *  ECAC  Government  of  Free  French  Africa 
French  Indo-Chma  (29) 

San  Francisco-Saigon  .  BCAC  Compagnie  Generale  de  Telegraph 

.  .  v San  FOs  •  • 

French  West  Africa  (30) 

'New  Yoxk-Dakar  ECAC  French  P.T.T. 

.  .  a  ,  »  - 

Germany  (31) 

New  York-Berlin  w.  "  •MET  MET  ' 

“  “  “  .  •  *ECAC  ;  BCAC 

“  “  .  “  PW  PW 

. t Frankfort  .  PW  .  ,  PW  : 

. “  „  “u  .  t.  MET  Deutsche  Poet  . 

"  J‘  -  .  BCAC  ,  “  -  ,  * 

Greece  (32)  \  "V’  « 

New  York-Athens  BCAC  .  Cable  and  Wireless,  Ltd.  . 

Greenland  (33)  : 

'  New  York-Godthaab  "BCAC  Government  of  Greenland 

Guadeloupe  (34)  .  ~  \ 

#Enaenada-Destrellan  SPSS  Government  of  Gandeloupe 


tt  »  ,  . 

*»  i.  >  •*.(>  •  . 

«  tt  tt 

-V*  V* 


It  tt 


Circuit 


Hungary  (89) 

New  York-Budapest 

MET 

Iceland  (40) 

- 

.  New  York-Reykjavik . 

BCAC 

India  (41) 

New  York-Tangier-  ♦ 
-.  Bombay  .. 

•BCAC 

New  York-Tangier- 
Bombay 

MET 

New  York-Bombay 

MET 

4 

Iran  (42) 

New  York-Tehcran 

BCAC 

New  York-Tangier- 

Teheran  ■ 

•BCAC 

Ireland  (48)  ■  * 

•  -  »* 

New  York-Foynes 

MET 

Italy  (44) 

New  York-Eome 

BCAC 

►  ««..  tt  tt 

MET 

«  « 

PW 

Jamaica  (46) 
Miami-Kingston 

TBT 

Japan  (46) 

San  Frandseo-Toky© 

BCAC 

„  ‘ 

16  '  €€  €€ 

r 

MBT  . 

41  66  64 

1  * 

* 

PW 

Java,  NJELL  (47) 

San  Trandaeo-Batsvia 

BCAC 

Korea  (48)  ?  ... 

Sea  Frandaco-Seool  BCAG 
(49) 

New  York-Beyrouth  BCAC 


.  Administration  of  P.  &  T. 


P.  &  T.  Administration  of  Iceland 


Indian  Badio  &  Cable  Comm.  Co.* 
Govt  India  Overseas  Comm.  Service 

a  a  a  a .  « 


Ministry  of  P.  T.  &  T. 

a  a  a  a  a  a 


Eire  Posts  and  Telegraphs 

p  * 


Italcable 

a- 

Badio  Stampa 


Gov’t  of  Jamaica 

V  , 

Supreme  Commander  for  the  Allied 
Power  ..  - 

Supreme  Commander  for  the  Allied 
Power 

Supreme  Commander  for  the  Allied 
Power 


Telegraph  Administration,  Govt  of 
Netherlands  East  Indies 

Korean  Military  Govt 


Pmpsg"™  Radio-Orient 


New  York-Moimma 

BCAC 

>  ■  1*  «r 

-  Hr-L1 

Akron-Harbel 

US-L 

United  Statea-Liberia  Badio  Corp. 

■*  "*  i 

Madagascar  (51) 

-  - 

<i  -  ’ 

wr  ■’* 

" 1  i- 

MET 

Government  of  Madagascar 

4  -  - 

■  1 . 
(>■ 

Martinique  (52) 

** 

**  .  r 

»*i  i  ^ 

:  'i:: 

New  York-Fort  de 

•  «  >  *•  ■* 

•  Ii  - 
•'  ft  T  ■ 

*  * 

••  -  i 

France 

•BCAC 

French  Colonial  Administration 

#San  Juan-Fort  de 

*  -  r  -  -  •  *  "•  '  - 

*  f  "»  1 

> 

France 

BCAC 

a  «  .  ii 

.  i .  ’ 

'  • 

Mexico  (53) 

-  *  *  ** 

k  r 

J  T 

! 

•*  *  j  w 

New  York-Mexieo  City 

BCAC 

A 

- « 

it  it  .  it  it 

FW 

«  II  <«  ... 

••ft-  *>  -  n 

‘  i' 

New  Orleans-Mexico 

M  * 

<  * 

s-i-. 

City 

TBT 

U  U  44, 

•  *  . 

i 

v  -  J. 

New  Oricana-Merida 

TBT 

64  44  44 

-  *.<  *  •* 

1  *  *  »  T 

•Vk .  * 

A.  ■ 

■v  j  ft 

I3849J 

H 

•  >  %  t 

*  » 

^  *“  - 

rf  ■ 

v->:>. 

Netherlands  (54) 

■k 

* 

?*  . 

New  York-Amsterdam 

BCAC 

Administration  of  P.  T.  4  T. 

*  -  * 

it  M  it 

•PW 

««  it  ««  ««  a  a 

V  »  •■ft' 

*  -  *  »  t  * 

New  Caledonia  (55) 

,  '  - 

<  '  \ 

t  - 

S  "  ' 

4;:. 

San  Frandaeo-Noumea 

BCAC 

Director  General  P.  4  T. 

New  Zealand  (56) 

f 

San  Francisco- 

,a  r,  »  ft-  *  *  . 

t  * 

t* », 

fc,,T 

r 

Wellington . 

BCAC 

New  Zealand  P.  4  T.  Dept 

T;.- 

Nicaragua  (57) 

i  t 

;i 

New  Oxieans-Managua 

TBT 

TBT 

_  i*. 

ta- 

f-m 

Boaton-Managua 

TBT" 

«•  ,  ,5 

,  t\ 

■c  S’  ;  • 

i  •' 

“l  “\r 

ICami-Blneflelda 

•TBT 

tt  '  ■  4  : 

•  ■  *  -  - 

New  Orleana-Blnefidds 

•TBT 

*  ► 

si*-  »* 1 

,  iv.* 

Norway  (58) 

v  ■  .wi*  *•  -  .  ,  <i  r- 

•V 

*  4 
•i  " 

r  New  York-Oak) 

BCAC 

Government  of  Norway 

+  •  ■ 

‘  *i 

/*  **  “  -Tangier-Oalo  •BCAC 

««  «<  4C 

*  •  *  *♦  ft  ^  -»  **  •  .4 

,  •»  i  Sr 

•  v 
*  i  •«  *> 

Palatine  (69) 

•s  <  i  v  >  *  *  154  •*  **•  « 

f  ■'A, 

«»• 

\*  ; 

New  York-Jerusalem 

•MET 

Cable  4  Wirelem,  Ltd. 

■ *  -  *; 

•I; 

\ 
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Orcnit 

Company 

Pordgn  Terminal  Operating  Agency 

Panama  (60)  ~ 

■4 

*  4a  ,  *'/v*  4  ^ 

New  York-Panama  City 

BCAC- 

TBT  •*  . .  •t" 

San  Francisco-Panama 

*  *  4  «  *  • 

'  •  r  *  -  .  ,  * 

M  *  .  .  vU  * 

City 

BCAC 

<« 

-  -,T 

Miami-Panama  City 

TBT  \ 

tt  *v  .**4-  *• 

i  .  ■  •  y  *■.*».■» •**»'?  '«-♦<>  -  / 

Boston-Panama  City 

TBT 

New  Orleans-Panama 

T  */«•  .  »  *  »  *'♦>  • 

►  *f  *  f  '  * 

City  ;  ' 

•TBT 

**  *i.  i*1**  *<  .'  .i 

Mxami-Pnerto  * ' 

3..  *  4  \ 

Annnelles 

1  -  1  %■  4 

•TBT 

i  • 

Chiriqni  Land  Company  •  **• 

Paraguay  (61) 

New  York- Asuncion 

MRT1 

Government  of  Paraguay  •/:rr-  * 

Peru  (62) 

*  ...  \  ;  *  •  - 1  •  •  '  *  1 
•  % 

.  ,  '  -  *  * 

New  York-Lima 

MBT 

AACB 

,  w  w  «»  +0'  *  f 

Philippines  (63)  “ 

^  * 

r  *  ’  * 

r  -w  (■;»  *• 

San  Franciseo-Manila 

PW 

PW  l  •  t  ■  .  ...  '  -J  Yr‘‘/i. 

'*  44  44  44 

*  .  * 

BCAC 

BCAC  t  y  - 

«  it  tt 

MET 

MBT  ;  ‘ 

44  44  44 

4  .  1  »• 

GW  y 

gw.  .....  ;  ; 

i  #Honolnlu-Manila 

•BCAC* 

BCAC  Tt  —  *■'  ►'  —  •  i*.  >  *.  /' 

Poland  (64) 

.  New  Yoric-Waraaw 

BCAC 

t  ’  ’ 

Ministry  of  P.  &  T.  'V. 

•  *'  '  *  j  '  •  r*  i  ✓ 

Portugal  (65) 

-■*  •  r 

New  York-Lisbon 

BCAC 

Comp.  Portugueza  Badio  Marconi 

Puerto  Bico  (66) ,  '» 

it  « -*■ 

‘  l-  *4  . 

'New  York-San  Juan 

BCAC 

BCAC 

i  tt  tt  -  tt  •  tt 

•MET*  . 

AACB 

1-  New  Orieana-San  Juan 

TBT  .• 

bcac 

San  Juan-Fort  de  France  BCAC 

French  Colonial  Adminiatration  *■ 

San  Juan- 

«  V 

*  <  •’  ^  «•  •  V 

Havana 

•BCAC* 

Cuba  Transatlantic  Badio  Corp. 

Ciudad  Trujillo,  D.  B.*BCAC*  BCAC 
Port-au-Prince,  Haiti  •BCAC*  “  - 

■\  St  Thomas,  V  L  AACB  AACB 


l Closed  to  eoaauserdal  traffic  since  Not.  1946  doe  to  civil  war  in  Paraguay,  ■  '“'-.ii’.;, 
3  Emergency  circuit  only. ■  ■ j'  ..  !'*■'»  Vr  - 

*  Emergency  circa it  only — to  be  operated  when  AH  America  Cable*  A  Badio,  lac., 
cables  to  Puerto  BSco  and  Virgin  Tehmdt  are  interrupted. 


*  v  •  •  *;;■  •••*’  ■ .  ■ r  -r$  r  i . 

.  ’  .  .‘*r  ,  ?  (  *  14  k  .  ’  /  i  'M^r*  j  *r  %  .  ,  •  * 


*>  .  *«  •  V  . 
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>*  ;  rr*  'ii*'*1 


Ensenada —  >  ,  #J*V  - y.J .  • 

Ciudad  Trujillo,  D.  R.  SPSS  Government  of  Dominican  Republic 

Curacao,  NWI  SPRS  •  Government  of  Curacao  '  .  .'7 

Destrellan,  Guadeloupe  SPSS  Government  of  Guadeloupe  *  -  - 

LaGuayra,  Venezuela  SPBS  Government  of  Venezuela  +<  i  .  tr  ry ' 

La  Romana,  Dorn.  Rep.  SPBS  Central  Romana  Corporation 

’’  *0‘**t*m  *  VV 

Romania  (67)  »  ■“->  •  ** '  ’  .*t-  «  ^  .  T  -iC 

.  New  York-Bucharest  MRT  Adm.  of  Posts  and  Telegraphs, 

Romania 

-  •*  .  *  *'  ■  *  -  *•  ’•V  *•  *  -  ■*.»  •  * 

New  York-Tangier-  MRT  Adm.  of  Posts  and  Tdegraphs,-- 


Bucharest 


Romania  >v,> .  •  r„  v  \v  " : 


St  Pierre  et  Miquelon  (68) 

New  York-St.  Pierre  RCAC  French  Colonial 


*  •  -A.  *>  ■ 


»iw*  r  -  .•  r 

-  •  „  -\.s -j* 


Salvador  (69)  -  ;» 

New  York-San  Salvador  MRT  Government  of  RepubUe,  El  Salvador 

Saudi  Arabia  (70)  /  ^  * . 

New  York-Saudi  Arabia  #MRT  (Appropriate  agency) 

1  , '  *  •*  •  1*  ‘  *  *'  '1  «<*»  %  0  • .  '*•*  *  *  *  *  * 

Spain  (71)  *  ^  v  - 


New  York-Barcelona  RCAC  Transradio  Espanole,  SA. 


-Madrid 


...  „  *.  ..  ** 


«  (I  M 

i.'*  C  .  «  *  .  f  .  -  t--<; 


44  44  -Madrid  RCAC  44  44  44 .....  0 

**  f  .  MRT  *  Sodedad  Anonima  Radio  Argentina 

•  .*  H  1  *,  ,  _  •-  •  - 

Surinam  (72)  .....  ,  • 

New  York-Paramaribo  RCAC  ■  Government  of  Surinam  -  '  ^ 

Sweden  (73)  '**  *  ”  "  **  ,  -  -  * 

New  York-Stockholm  RCAC  Royal  Telegraph  Adm,  Sweden  - 
“  *  “  -Tangier-  \ 

Stockholm  RCAC  “  “  “  .  .  ^ 

Switzerland  (74) 

NewYork-Beme  RCAC  Radio  Suisse  -  Ir ; 

«  «  •  •  j  -FW.  -  /  “1  '4  44  •  *•  f 

“  “  Geneva  RCAC  44  44  . 


RCAC  44  44 

RCAC  Radio  Suisse 
PW  .  V  44l  4  44 
RCAC  44  44 


<«  « 


,  *  1  r  -  >  , 

y  y  - 


Tahiti  (75),  '  ..  --r  .,  r  .  .v 

San  Francisco-Papeete  RCAC  French  Adm.  P.  T.  &  T.  . 

#Honolulu-Papeete  •RCAC  44  44  44  44  44  44  .  .  ;  l 

,  •  *  '  I  k  M**  *•  »  1 

Tangier  (76)  ?*  -*  2  r*,*  r’ 

New  York-Intemat  Zone  MRT  MRT  _  ;  *  T 

«  «  “  "  BCAC  RCAC  :Vv*'r- 


.  ,  '  »  -  9  -t  • 

»  “  H  »-  **  t 

r  -  •*  ^  't 

'  *•  *  ♦ .  <  r  \  ■  #(,  4  +• 
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Turkey  (77) 

'  New  York-Istanbul  BCAC  Government  of  Turkey 

New  York-Tangier- . 

Istanbul  •RCAC  “  “ 

Union  of  South  Africa  (78) 

New  York-Capetown  •RCAC  (Appropriate  agency) 
United  Kingdom  (79) 

New  York-Londan  RCAC  Cable  &  Wireless,  Ltd. 
«  «<  «<  I£RT  **  **  «  « 

«  <«  c<  PW  (<  “  «  « 


Uruguay  (80)  _ 

;  New  York-Mbntevideo  PW  P.W.  Uruguay  a,  Ltda. 

•'  “  “  “  MRT  Direedon  General  del  Servieio  de 


I3351J 

U.  S.  8.  R.  (81) 

New  York-Moeoow  RCAC  Government  of  the  U.  8. 8.  R. 

**  “  “  MRT  Min,  of  Portal  &  Electrical  Comm. 

(Minsvias) 

Government  of  the  U.  8.  8.  R. 


•  f 


«*  ««  <« 

PW 

New  York-Tangier- 

. 

RCAC 

New  York-Tangier- 

■ 

Moscow 

MRT 

New  York-Khabarovsk 
San  Francisco- 

•RCAC 

Khabarovsk 

•RCAC 

San  Frandseo- 

,  „ 

Khabarovsk 

San  Francisco- 

•MRT 

ivnaaarovag 

•PW 

Vatican  City  (82) 

New  York-V atican  City  MRT 


Venezuela  (88) 

I  New  York-Caracas 
#Ensenad*LaGuayra 

Virgin  Islands  (84) 

#8an  Juan-St  Thomas 

Yugoslavia  (85) 

•  NewYork-Bdgrade  •MRT 


tt  It  (I  it  «  It  tl 

Min.  of  Postal  &  Electrical  Comm. 
(Minsviaz) 

Government  of  the  U.  8.  8.  R. 

• ..  «  .  „ .. .  * 


tt 

tt 

it 

tt 

it 

a 

it 

- 

- 

*/ 

■ 

tt 

tt 

tt 

tt 

it 

a 

tt 

tt 

tt 

tt 

it 

tt 

tt 

tt 

Estate  de  la  Citta  del  Vaticano 


RCAC  Government  of  Venezuela 
SPSS  -  *  “  “ 


AACR  AACR 

•  k  * 

Administration  of  P.  T.  A  T 


RCAfl 


« 


„ 


C  , 

St  . 


►'*  *y  <1.  \  +  '-•v*-  -<W‘-  **(0  w  ~  ■v*v«#  J-*  *•  •■*  ^'*«n  j*>T,’+m', 

>.  <  .  •».*  ■  •  “*.•«■  ■',■  »>  :  -■■  ■  ■  ‘  ,-•.•> 
»  *  •  rS  .  ^  r  ,  . 


^■■...■^■■i.,uf.Mri|1|j  M( hiUMiUH  mil  Hn 


4t  -  ..  ,  ^  .  *-■«  •/  •  «'*r  •  ‘  '  «  *  -  >  '  ►  *  ,*  .  * 

#  *  k\  *-»  *-  .  •  "*«hJ  .  *,  *'  jV  „  •  »7^  "t  *  ^  »►'!?  "**1'  i’*  »**“  ^/*»**« 
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(Second  Page) 


Excerpt  from  Minute*  of  the  •„ 
Federal  Communication*  Commission 


Minute  #67-43 
February  16, 1943 
10:30  A.  M. 


r  -  .  _  <  .»  -  .  —  «-  *  ■•  _  ^  -  K  ‘ 

Present:  Commissioners  Fly,  Chairman;  Walker,  Case, 
Craven,  Wakefield  and  Durr.  ~  :  ,,  * 


Telephone  Matters 


Miscellaneous 


The  Commission,  upon  consideration  of  its  action  of 
November  17, 1942  in  designating  for  hearing  the  applica¬ 
tions  of  BCA  Communications,  Inc^  for  renewal  of  licenses, 
Dockets  Nos.  6459  to  6467,  inclusive,  and  upon  considera¬ 
tion  of  the  waiver  by  BCA  Communications,  In&,  of  all 
restrictive  provisions  in  its  foreign  traffic  contracts, 
approved  said  waiver  and  directed  the  Company  to  send 
it  to  all  foreign  correspondents  with  whom  it  has  restrictive 
contracts.  The  Commission  directed  further  that  all  other 
international  radiotelegraph  carriers  licensed  by  this  Com¬ 
mission  be  directed  to  send  a  similar  waiver  to  their  foreign 
correspondents  with  whom  they  have  restrictive  contract*. 
In  this  connection  the  Commission  approved  the  following 
condition  for  inclusion  in  the  licenses  of  BCA  Commsmca- 

..4  « 

tions,  Inc,  and  directed  that  a  similar  waiver  be  incor¬ 
porated  in  the  licenses  of  other  international  radiotele¬ 
graph  carriers  licensed  by  the  Commission: 


Vs  J  * 


.  “j  * 

"J;* 


L  '  /  >  .  t  «•*  ‘."N  -jt  ,  * 

>  M  ‘  "  ,  '  .  '  > 

*  *  -it » **  r  •»  *  *  *  1 


»  .  *  >  *  * 
-*■  ••  •  . 


V  ’1 


-  .■>  >- 
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„w  <  !'/*  v" 
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•  *  v  „  <•* 
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*  ***  rt» ,  ^  • 
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*  *  *-• , 

'  l>s. 
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•*  • 

“This  license  is  granted  upon  condition  that  the 
licensee  shall  not  operate  under  or  enter  into  any 
contract,  arrangement  or  understanding  with  any 
foreign  carrier  or  administration,  which  might  pre¬ 
vent  or  hamper  the  establishment  or  unrestricted 
operation  by  such  foreign  carrier  or  administration 
of  circuits  with  any  other  United  States  carrier,  or 
the  transmission  of  unrouted  traffic  of  all  classes 
over  such  circuits  operated  with  any  other  United 
States  carrier.” 

.  '  i  * 

The  Commission  also  approved  the  policy  of  requiring 
i  that  steps  be  taken  looking  to  similar  action  in  the  case  of 
international  cabletelegraph  carriers. 

•  •  • 

T.  J.  Slowib 

Secretary 


✓ 
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[3561] 

R.  C.  A.  COMMUNICATIONS,  INC. 

66  Broad  Street 
New  York  4,  N.  Y. 

T.  H.  Mitchell 

Vice  President  and  General  Manager 

March  5, 1945 

*  • 

The  Director  General  of 

The  Administration  of  Posts  and  Telegraphs, 

Eindhoven, 

The  Netherlands. 

Dear  Sir: 

r  j 

We  are  sending  yon  the  enclosed  letter  relative  to  the 
provisions  of  our  mntnal  traffic  agreement  concerning  the 
transmission  of  nnronted  traffic  to  comply  with  a  require¬ 
ment  of  onr  Federal  Comnmnciations  Commission  which 
was  adopted  early  in  the  year  1943  and  which,  of  course, 
could  not  be  communicated  to  you  at  that  time  because  of 
the  then  prevailing  conditions.  However,  all  American 
companies  engaged  in  international  radio  commnnciation 
were  required  to  send  a  letter  such  as  the  one  enclosed,  to 
all  of  their  foreign  correspondents  with  whom  there  were 
in  effect  traffic  agreements  which  might  be  deemed  to  be  in 
conflict  with  the  new  requirement  incorporated  in  their  * 
new  commnnciation  licenses,  and  we  are  therefore  taking 
the  earliest  opportunity  of  complying  with  our  Federal 
Communication  Commission’s  requirement. 

‘C’  '  ' 

•  -  ,  • 

With  very  best  wishes  to  you,  I  am 

.  t  ' 

rt  .  »  « 

*  *  *  *  * 

Very  sincerely, 

(Sgd).  T.  H.  Mitchell 


Enclosure 
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COPY 


[3574J  Mackay  Radio  and  Txlbgbafh  Company,  Inc. 


August  22, 1947 

Mr.  A.  Vaz  Pinto 
Chairman  and  Managing  Director 
Companhia  Portuguese  Radio  Marconi 
Lisbon,  Portugal 

My  dear  Mr.  Vaz  Pinto: 

I  am  sure  that  yon  know,  from  your  visits  to  our  sta¬ 
tions,  that  we  are  engaged  in  an  extensive  program  of 
expansion  and  modernization  of  facilities.  In  that  develop¬ 
ment  we  have  reached  the  stage  at  which  we  need  and 
desire  the  views  of  our  correspondents  in  determining  the 
extent  to  which  we  shall  equip  ourselves  with  specific  types 
of  equipments  and  services.  As  you  are  aware,  we  have 
pending  before  our  Federal  Communications  Commission 
an  application  to  permit  the  inauguration  of  a  direct  radio¬ 
telegraph  circuit  between  your  Administration  and  our 
.Company  which  we  hope  will  be  finally  approved  under 
pending  proceedings  before  that  Commission.  For  that 
purpose,  we  would  very  much  appreciate  your  views  con¬ 
cerning  the  operating  methods  and  services  which  you  con¬ 
sider  to  be  necessary  or  desirable  for  the  operation  of  such 
a  circuit. 

With  respect  to  operating  methods,  we  would  especially 
like  to  have  your  comments  concerning  frequency  shift 
keying,  printerization  and  multiplexing.  It  will  be  appre¬ 
ciated  if  you  can  advise  us  of  your  plans  in  connection 
with  such  methods  of  operation  and  whether  and  when  you 
consider  them  to  be  advisable.  We  understand,  of  course, 
your  plans,  equipment  and  operating  methods  insofar  as 
the  initial  operation  of  our  mutual  circuit  is  concerned, 
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bat  are  interested  in  knowing  whether  your  plans  for  the 
future  contemplate  the  types  of  operation  referred  to  above. 

We  are  interested  also  in  having  your  views  and  plans 
with  respect  to  the  desirability  of  establishing  additional 
non-message  services  such  as  program  transmission  and 
radiophoto,  and  farther,  on  the  extent  of  ase  of  each  ser¬ 
vices  which  yon  woald  anticipate  from  yonr  end  of  the  cir¬ 
cuit  in  the  event  they  are  inaugurated.  We  will  he  pre¬ 
pared,  of  coarse,  to  furnish  these  services  if  your  Adminis¬ 
tration  so  desires.  In  this  connection,  it  would  be  helpful 
to  know  whether  you  are  currently  equipped  for  such  ser¬ 
vices  or  the  approximate  date  at  which  you  could  be 
equipped  in  the  event  you  desire  to  commence  such  opera¬ 
tions.  It  will  also  be  necessary  to  know  what  system  of 

photo  service  you  will  use  if  this  service  is  desired. 

*  *  . 

Any  information  you  may  be  able  to  furnish  concerning 
the  foregoing  operating  methods  and  services  will  be  of 
great  assistance. 

With  assurance  of  our  complete  cooperation  at  all  times, 
and  with  best  personal  regards, 

Sincerely  yours, 

/s/  L.  Spaxgexbxbg,  ■ 
Vice  President 


'  >  '+  <*•  '  *  ,•  V  *  ‘  ,  V  rf  J  ,  r  ' 


,_y.  ,T»rr/<i  *  »"*  *  •*  /  •  ‘  A  '"* 


„  *• 
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c*  < 


■  *Vt  ;•****•-  •»  * 

-  Companull  Portuguese  Radio  Mabconi 

U  f*  **.  •  ■  «•***'  *  '  '  '  • 

•  j  -  i-  ,  r  *  .*  .  » 


'  f .  *  -  •/  T 

COPT 


N/Bef  113890 

Lisbon,  18th  October,  1947 


Mr.  L.  Spangenberg, 

Vice  President, 

Mackay  Badio  and  Telegraph  Co.,  Inc. 


67  Broad  Street,  \ 
New  York  4,  N.  Y.  1 


-  t  ’  '  • 

Dear  Mr.  Spangenberg: 

—  *«*t’*)  ♦  ^  ^  •  i  '•  |  .  f  •  •  1  4  i  ‘  .  +  ^  ^ 

*r>  I  acknowledge  receipt  with  thanks  of  yonr  letter  dated 
August  22,  dealing  with  the  operating  methods  to  be  fol¬ 
lowed  in  onr  direct  circuit  Lisbon/New  York. 

: .  Presently  we  can  only  work  the  ordinary  morse  utilizing 
diversity  reception  without  frequency  shift 

It  is,  however,  our  intention  to  commence  in  the  near 
future  the  printerization  of  the  Lisbon/New  York  circuit, 
with  the  utilization  of  the  frequency  shift  keying.  • 

No  multiplex  is  envisaged  at  present 
Regarding  program  transmission,  we  are  prepared  to  do 
this  service  at  once  and  for  the  photoservice  we  hope  to  be 
soon  in  a  position  to  start  it,  employing  the  Times  Tele¬ 
photo  equipment  that  we  have  on  order  from  your  associ¬ 
ated  Company  Standard  Electric. 

As  regards  the  extent  of  use  of  these  to  services,  we  do 
not  anticipate  a  great  use  of  the  first  one  and  are  unable  to 
predict  for  the  radiophoto  as  this  is  not  yet  experienced 
between  our  two  countries. 

Reciprocating  your  kind  personal  regards. 


Yours  sincerely, 

Companhia  Portuguesa  Radio  Marconi 
O  Administrador  Delegado 


/s/  S.  Viz  Pinto 


\V‘  >  >» .  **  l, '  ,  V  V. ' 


. — . -  —._  . 


‘  *V-  r.4-  .*  *  »" 


W>  ► 


I-  r.  ■' 


[3581] 


BA8A  92, 


Atlantic  City,ll  Sept  1947 


Mr.  L.  Spangenberg 

Vice  President  -V  .*/  ^  * 

Mackay  Radio  and  Telegraph  Company,  Inc. 
New  York. 


<  \*1  s  z? 

to  -  >4,  .to-  1 


Dear  Mr.  Spangenberg, 

I  have  your  letter  of  8th  September,  P-75140,  and  if  yon 
want  to  have  detailed  information,  I  would  have  to  refer 
this  matter  back  home,  as  my  specialists  have  already  left 
-  I  can  give  yon,  however,  some  global  information, 

We  use  on-off  keying  and  also  frequency  shift  methods. 
I  do  not  believe  we  are  presently  in  need  of  the  correspond¬ 
ing  equipment  k.‘  ...  -  j  * 

We  prefer  for  the  future,  however,  the  use  of  teleprint¬ 
ing  systems  preferably  the  seven/five  unit  system  with  fault 
correction  as  developed  by  the  Netherlands  PTT  (Van 
Duuren  system).  !  *  Should  you  be  interested  in  this  system 
we  will  gladly  furnish  you  further  information,  including 
the  patent  position,  .j  •* .  _  :  ;  i. 

Although  program  transmission  will  to  a  certain  extent 
be  applied,  we  do  not  believe  that  any  new  telegraph 
channel,  which  we  would  open  eventually  with  you,  should 
be  complicated  for  this  purpose. 

Radiophoto  service  was  before  the  war  used  by  us,v 
although  the  demand  was  small.  We  did  not  yet  restore 
tins  service,  the  relating  equipment  having  been  looted  by 
the  Germans.  Also  for  this  kind  of  service  we  do  not  see" 
much  use  for  our  new  channel  with  you. 

Hoping  the  above  will  do  for  the  moment,  I  am 
With  kindest  personal  regards. 


y  'v- 


. ,  . i. 

f 


j  ■  *'  ■  s  • 

i  ;  J  ' 
•l  . 


Yours  very  truly 

/&/  J.  D.  H.  vAJsr  sob  Toobjt 


494 


Exhibit  99. 

13583]  BCA  COMMUNICATIONS,  INC. 

66  Bboad  Street 
New  Yobs,  N.  Y. 

IMPORTANT  NOTICE. 


The  employees  of  BCA  Communications,  Inc.  are  not 
involved  in  the  strike  action  of  the  American  Communica¬ 
tions  Association  (CIO)  against  several  cable  and  radio 
companies  here  in  New  York  City,  and  hence  our  worldwide 
radiotelegraphic  services  are  fully  available  to  you. 

You  may  file  your  international  telegrams  through  any 
office  of  BCA  Communications,  Inc.  with  complete  assur¬ 
ance  of  prompt  and  normal  handling.  Our  facilities  have 
been  greatly  enlarged,  modernized  and  mechanized  since 
the  dose  of  the  war,  and  we  are  thoroughly  prepared  with 
adequate  equipment,  capacity  and  personnel  to  serve  you. 

In  using  our  service  you  always  secure  advantages  that 
are  unparalleled  because  our  huge  network  of  circuits  con¬ 
nects  the  United  States  mbectly  with  more  than  sixty 
foreign  countries. 


BCA  CoMinjOTQATxoNs,  Inc. 
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[3683] 

COMPANHIA  PORTUGUESA  RADIO  MARCONI 
Sodedade  Anonima  De  Responsabilidade  Limitada 

(Concessionaria  Do  Estado) 

Endereeo  Tdtgnfeo:  Lsoeran 
Telefaxes:  27211-2-3 
Baa.  De  8.  Joliao,  131 
Lisboa 

Referenda  No.  48249 

Lisbon,  9th.  May  1942 

.  * 

9 

Mr.  Channcey  Ryder  Me.  Pherson 

Vice-President  of 

Ail  America  Cables  and  Radio  Inc. 

New  York 

» 

Dear  Sir, 

I  am  in  receipt  of  your  letter  of  today  and,  confirming 
our  conversation  of  this  morning,  would  inform  yon  that, 
as  soon  as  the  Western  Union  Telegraph  Company  report 
to  ns  that  they  relinquish  to  use  the  right,  which  appertains 
to  them  in  the  terms  of  Nr.  5  of  the  traffic  agreement  exe¬ 
cuted  with  them  in  December  1940,  to  maintain  the  said 
agreement  in  force  during  six  months  as  from  the  1st. 
instant,  this  Company  is  prepared  to  route  through  the 
Western  Union  Telegraph  Company  or  the  Commercial 
Cable  Company,  respectively,  a  proportion  of  the  traffic 
which  this  Company  eventually  transmits  to  the  United 
States  of  America  via  Cable,  equal  to  the  proportion  of  the 
traffic  transmitted  by  each  one  of  them  from  the  United 
States  of  America  to  Portugal  in  relation  to  the  total  traffic 
of  both  concerns. 


*  «K  7-  f  -  '  r  ,  .  .  -r  p  ,  " 

;  Exhibit  120, 

•  ’  '•  *’•*”'  j1  ■'  ■  -  -  '  - 

I  would  also  inform  you  that,  once  a  second  radiotele- 
l  >  ;.  graph  circuit  Lisbon/New  York  is  established,  utilising  the 

.  ^  -  • :  services  of  the  Mackay  Badio  Telegraph  Company,  this 

'i  ;  V  v  ;  Company  will  be  prepared  to  apply  a  similar  procedure  in 
f-  r;  ; . "  its  telegraphic  relations  with  the  Mackay  Badio  Telegraph 
/'  :c  ;  Company  and  the  B.  C.  A.  Communications  Inc.,  with  whom, 
^  f  as  you  know,  we  operate  at  present  the  sole  existing  radio- 
'  telegraph  circuit  between  Portugal  and  the  United  States 
*  of  America.  .  :  .  r 

r •  '  •**'  ^  v 

;  • ,  ■  *  However,  this  arrangement  can  only  be  made  after  we 
t  "  .  receive  the  accord  of  the  B.  C.  A.  Communications  to  cancel 


V'  "  v  ;  the  traffic  agreement  they  executed  with  us  in  1928. 

-  rj .  As  we  informed  the  General  Manager  in  London  of  the 
w  Western  Union  Telegraph  Company,  on  the  22nd.  April 
;  last;  “we  have  foreseen  the  possibility  to  undertake  to  hand 
to  each  of  the  above  mentioned  American  Companies  a  per- 
y:'  1  centage  of  the  total  traffic  from  Portugal  (Continent  and 

.  Islands)  to  the  United  States  of  America  equal  to  the  per- 
■jr*  ‘ ;  *  centage  which  the  total  traffic  handed  by  each  of  them  is  to 
;  the  total  traffic  from  the  United  States  of  America  to  Por- 
.  '  togal  (Continent  and  Islands) ", 

C  ~  '  ■'  f  ; » >  f 3684]  As  you  will  no  doubt  agree,  that  regime  or  any 
;  /  i  other  which  may  eventually  be  considered  more  advisable, 
i  >  can  only  be  established  after  the  agreements  foreseen  in 

'V-.;  tiie  declaration  which  we  both  sign  today,  are  effected. 

,  vrcln  regard  to  the  possible  establishment  of  a  radiotele- 
f  .r'*  4^  graph  drcnit  with  the  Mackay  Badio  Telegraph  Company, 
>  I  confirm  our  desire  to  commence  tests  rightaway  with  the 
t  ,  said  Company  so  as  to  ascertain  the  practicability  of  the 
v  drcnit  in  question.  • "  -  u*  f  '  • 

a:  {;  "■■  ■•  It  is,  however,  understood  that,  for  the  establishment  of 
. !  ? "  1  same  circuit,  with  a  daily  period  to  be  mutually  agreed 

J  . v  i  upon,  it  is  indispensable  that  we  should  be  supplied  with 
v  '  j .  the  necessary  material,  a  list  of  which  will  be  sent  to  you 
: "  v  ;  aa  soon  as  we  possibly  can.  ~  v 

'  .f;  *;  *  '  I  have  taken  due  note  that  the  U.  S.  A.  Government 

7  7  .  r  have  already  approved  the  establishment  of  a  drcnit  with 
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Portugal  to  be  operated  by  the  Mackay  Telegraph  Com¬ 
pany  and  I  confirm  the  information  I  gave  yon  that,  once 
the  tests  come  to  an  end,  this  Company  will  submit  the 
establishment  of  the  said  circuit  to  the  approval  of  the 
Portuguese  Government. 

In  view  of  the  provisional  arrangements  I  referred  to 
above  and  the  explanations  I  verbally  gave  you  on  the 
launching  of  the  agreement  still  in  force  with  the  Western 
Union  Telegraph  Company,  I  feel  sure  yon  will  not  fail 
to  admit  that  there  will  be  no  discrimination  against  the 
Commercial  Cable  Company,  as  there  was  none  in  the  past 
In  conclusion,  I  would  inform  you  that  the  policy  couched 
in  this  letter  does  not  need  the  approval  of  Bis  Excellency 
the  Minister  of  Public  Works  and  Communications  and 
that  the  application  of  the  principles  herein  contained 
should  therefore  be  considered  as  a  precarious  one  and 
without  any  commitment  to  this  Company,  until  the  sub¬ 
ject  of  the  aforesaid  declaration  of  agreement  is  finally 
settled,  declaration  which,  I  may  tell  you,  has  the  approval 
of  Bis  Excellency  the  Minister.  <  .  ' 

Wishing  you  a  happy  journey,  ,  ^  r 

»  '  r*  •  "*  i  .  » .  , ,  * 

***•«*  ,v.  -  r  +  .  -  « 

.  .  Iam, 

Yours  sincerely  '* 

COMPAITHIA.  POBTUGUESA  BaDIO  MaBCOHI 

0  Administrador  Delegado  ; 

A.  Yiz  Potto  > 

../JB/RHR  ^  * 


t  -  V  ^  *  ' 

;'vV  *  v‘» 


.  *  r* 
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[3685] 


COPY 


ALL  AMERICA  CABLES  AND  RADIO,  INC. 

July  15, 1946 

.r  •»  •  «  -*  •  * 

';  Mr.  P.  F.  Hart 

Managing  Director,  Standard  Electrica 
Rna  Augusta,  27 
Lisbon,  Portugal 

i 

Dear  Mr.  Hart:  . 

•  •  •  • 

1  As  a  matter  of  general  interest  Eng.  Yaz  Pinto  might 
like  to  know  that  during  the  quarter  above  referred  to, 

■  •  Commercial  Cables  transmitted  to  Portugal  via  London 
1,676  messages,  practically  all  of  which  originated  in  the 
United  States,  Canada  and  Newfoundland,  and  Mackay 
transmitted  also  via  London  1,151  messages  for  the  most 
part  originating  in  the  United  States. 

The  messages  of  both  CCC  and  MET  would  be  trans¬ 
mitted  over  the  direct  Lisbon-New  York  circuit  should  it 
be  established,  and  none  of  their  Portuguese  traffic  would 
be  transmitted  via  Madrid. 


Very  sincerely  yours, 


C.  R.  McPherson 
Vice  President. 


,  -  V.*/ 

;  •*;.  r  •  '  *•  «-  *#4:v**V*: 

■  ,  M  J  .  •*  'v 

s  *  .  *  '  «*  '  J, ,  ■*  ,  *>  "J 

J  ■  -  ■  -  •  *-  •'■'*•*  . 


.  S  •  *■  «"  " 


^  >^ro;  v  -  v’  wf*  ;  v .  •  *  w  ^+.4'.  v-j  v  "  *»>#«  .  .‘*1  'sr*’SZ?\\  ,'S* 

S  *  f  •  /  ,■*,**,->  T  •  •  I*'  •  '  ‘ '  '*■.  \  '  •'<■*  ‘  *•.  '  '£*''*  '  .*,  ,  ■ 

' ; ;  ;  ^  /*  /r 


9  ->  *  .  ^  .  v 


Mr*.  '  •  * 

.:;■  iT-.-r 
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126L 


OUTGOING  SYSTEM  MESSAGE 


Prepared  By 
'  CBMcP 


Date 


Charge  To 
MET 
From 


October  16, 1947 


C.  R.  McPherson 


(ViaCCC) 


Ezra  A.  db  C.  R.  Yaz  Potto 

MANAGING  DlBECTQB 

COMPANHIA  PoBTUQTJESA  RADIO  MaBCONI 
Rua  Db  S.  JuiiiAO,  131 
Lisbon  Pobtugal 

♦  ’•  h  ;  *  *  *  *  *  *  4t 

I  am  delighted  to  be  able  to  inform  yon  that  the  Federal 
Communications  Commission  has  licensed  Mackay  Radio 
and  Telegraph  Company  to  operate  a  telegraph  circuit 
between  Portugal  and  United  States. 

We  are  prepared  to  open  immediately  on  24-hour  daily 
basis  and  assume  yon  are  on  the  basis  of  present  rates  and 
same  division  of  tolls,  accounting  and  settlements  as  yon 
have  in  effect  with  R.  C.  A.  C. 

In  event  of  interruption  of  the  Lima  circuit,  we  confirm 
that  Latin  American  traffic  may  circulate  over  the  New 
York  circuit  under  the  same  terms  and  conditions  govern¬ 
ing  transmission  of  messages  over  the  Lima  circuit  and 
vice  versa.  This  arrangement  should  insure  an  effective 
24-hour  service  for  both  North  and  South  American  traffic 
.  Will  Monday,  October  20th,  at  1500  GOT  be  a  convenient 
time  to  open.  Our  Call  Letters  and  frequency  for  contact 
will  be  WDT2 15535  KC.  On  which  win  you  transmit  L 

You  know  the  great  personal  satisfaction  establishment 
of  this  service  affords  me. 

.  Cordially,  Forest  L.  Hmwmmt,  Executive  Vice  Presi¬ 
dent,  Mackay  Radio  and  Telegraph  Company 
Copies  To: - 

Original  to  Mr.  McPherson 

Messrs.  McNamee  Henderson  Pratt  Kennedy  Jorgen- 
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**!'•*.  t*r*  *»*  4l>  r 

£3694]  . 

ALL  AMERICA  CABLES  AND  RADIO,  INC. 


-  <";r*  s 
*  *  *  * 


i  i  .  ’.1 


October  24,  1946 


(  *  «• 


Mr.  L.  Neher  ...  -  -  -  - 

*  *  *  <  *  *  , 

Postmaster  General 
The  Hague,  Netherlands 

-  •  *+£  1  i  ^  \  4  l  %  .. 

*  .  ..  »•  •  •  .  *  J 

Dear  Mr.  Postmaster  General: 

*  -•  ♦  4  "  *  ...  i  .  ^  *V  •  *  »  l  k 

Referring  to  our  conversation  of  yesterday  regarding 
the  establishment  of  a  radiotelegraph  circuit  between  sta¬ 
tions  of  your  Administration  in  Holland  and  the  stations 
of  Mackay  Radio  and  Telegraph  Company  in  New  York, 
I  wish  to  confirm  my  proposal  with  respect  to  the  traffic 
which  will  be  transmitted  by  Mackay  over  the  circuit  once 
it  is  established.  "  '  .  "  j 

<  Mackay  will  transmit  to  your  stations  all  traffic  within 
its  control  originating  in  the  United  States  or  elsewhere 
and  destined  to  points  in  Holland  including  Rotterdam. 

The  Commercial  Cable  Company  will  transfer  to  Mackay 
at  New  York  for  transmission  over  the  circuit  all  traffic 
within  its  control  and  not  otherwise  specifically  routed  by 
the  sender,  destined  to  all  points  in  Holland  except  Rotter- 

«  -  .  ;  ..  ,  .  <  -  i 

noTH  • 

-  Mackay  win  guarantee  that  the  volume  of  traffic  trans¬ 
mitted  by  it  over  the  circuit  for  any  twelve  months  period 
shall  never  be  less  than  50%  of  the  total  volume  of  traffic 
within  the  control  of  Commercial  and  70%  of  the  total 
eastbound  traffic  destined  to  Holland  handled  by  both  these 
companies  during  the  month  August  last,  was  destined  to 
points  in  Holland  outside  of  Rotterdam.  '  '•**  "  \  . 

' :  It  is  understood  that  your  Administration  will  transmit 
to  Mackay  a  proportion  of  its  westbound  traffic  destined  to 
the  United  States  or  for  transit  through  the  United  States 


.  fS-  Ml  >  '  \4l  I*!?1*  "■  '*'** 

*  •#*  »  •*  «i  *•  '  '’•*•■  .„■.  ,,  ‘-V  ’ .  f  *  ’  '.'’  ’  ' "  ’  f  ■  *  ■ 

<«».  •  .  v  v  .  _  *  ..  .•>.  ■  .*• ,  . ■  ..'•<•'•  ,  ?'  ■•  _ 
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which  will  equal  Mackay’s  proportion  of  the  total  east- 
boirnd  radio  traffic  from  or  through  the  United  States  sent 
to  Holland  by  an  radio  companies  in  the  United  States.. 

I  wish  to  take  this  opportunity  to  thank  yon  for  the 
valuable  assistance  given  The  Commercial  Cable  Company 
in  the  reestablishment  of  its  cable  communication  to  Botter- 
dam  and  for  your  kindness  in  permitting  the  Company  to 
operate  in  the  offices  of  the  PTT,  pending  the  establishment 
of  the  Company’s  office. 

-  -•  Assuring  you  of  the  personal  pleasure  it  has  afforded 
me  to  meet  yon  and  your  associate,  Mr.  Van  Dooren,  and 
wishing  yon  both  a  pleasant  voyage  to  Holland,  I  am,  ;  * 

**  •*  «,  +■  *  <  «  k  i  -  f*  «  % 

*  .  >  V  <•  -  .  .  •  •  *• 

...  ,  Sincerely  yonrs, .  .  . 

•  Foeest  L.  Hestdebson  ~‘*v 
*  Vice  President 


~  ^  ExhaMt  13a 

[3696]  /  -  H 

MACKAY  RADIO  AND  TELEGRAPH  COMPANY,  INC. 

x  ”  - 

,  >  *»'  *  -  *  *  t  ,»  •  f  *  •  > 

January  22, 1947 

My  Dear  Mr.  Neher: 

Thank  you  for  your  letter  of  December  24th.  We  are 
delighted  to  learn  your  administration  is  agreeable  to  the 
establishment  of  a  radiotelegraph  circuit  with  the  New 
York  station  of  Mackay  Radio  and  Telegraph  Company  and 
shall  apply  immediately  for  the  necessary  authority  to  work 
tins  end.  >  •  -  *  v<  ••,»/»-!  ’  ^ 

Due  to  the  formalities  connected  with  the  application 
for  and  the  granting  of  such  license  there  may  be  some 
delay  in  its  issuance.  In  the  meantime  we  should  like  to 
receive  your  views  regarding  conditions  to  govern  the 
operation  of  the  circuit  and  for  your  convenience  set  forth 
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below  a  brief  resume  of  the  terms  and  conditions  already 
discussed: 

1)  Hours  of  operation  as  mutually  agreed  from  time 
to  thnft- 

i  .  •  *  «■  ' 

2)  Mackay  will  transmit  all  its  traffic  destined  to  Hol¬ 
land  and  all  traffic  of  The  Commercial  Cable  Company 
destined  to  points  in  Holland  excluding  Rotterdam  not 
otherwise  routed  and  guaranty  that  the  volume  of  traffic 
transmitted  over  any  12  months’  period  shall  not  be  less 
than  50%  of  the  total  volume  of  traffic  within  control  of 
Mackay  and  Commercial  Cable  destined  to  all  Holland 
including  Rotterdam. 

3)  Tour  administration  will  transmit  all  traffic  routed 
via  Mackay  by  the  sender  and  a  portion  of  its  unrouted 
traffic  destined  to  United  States  and  beyond  which  will  bear 
to  your  total  volume  of  traffic  to  or  through  United  States 
the  same  ratio  which  the  volume  received  from  Mackay 
bears  to  the  total  volume  received  from  all  radio  companies 
in  the  United  States. 

'  4)  The  rates  and  proportions  now  applying  to  the  RCA 
circuit  shall  apply  and  may  be  modified  by  mutual  agree¬ 
ment  from  time  to  time. 

5)  On  messages  between  United  States  and  its  posses¬ 
sions,  on  the  one  hand,  and  Holland,  on  the  other,  the  gold 
franc  shall  be  converted  at  5.1825  gold  francs  to  the  dollar, 
and  on  all  other  messages  at  3.061  gold  francs  to  the  dollar. 

(Since  our  original  discussions  of  this  subject  we  have 
extended  the  5.1825  gold  francs  ratio  to  U.  S.  possessions.) 

6)  Balances  shall  be  paid  in  U.  S.  dollars  at  New  York. 

*•«»*  *  ‘  _  *  - 

%  7)  In  the  event  of  interruption  of  the  New  Tork  circuit, 

traffic  normally  circulating  over  it  shall  be  diverted  via 
Lima  under  terms  applying  to  the  New  Tork  circuit,  and  in 
tiie  event  of  interruption  of  the  lima  circuit,  traffic  nor- 


mally  circulating  over  it  shall  be  diverted  via  New  York 
under  terms  applying  to  the  Lima  circuit 

[3697]  8)  The  term  of  the  agreement  shall  he  for  20 
(twenty)  years  automatically  renewed  for  5  (five)  year 
periods  unless  terminated  at  the  end  of  any  period  by  one 
year’s  notice  in  advance. 

With  kindest  personal  regards  and  best  wishes  for  the 
New  Year,  lam. 

Sincerely  yours, 

Fmawff L.  .. 

Executive  Vice  President 

i  .  -  - 

4  '  ►  *  *  •  f- 

Mr.  L.  Names,  r 

-  Postmaster  General  of  The  Netherlands, 

The  Hague,  The  Netherlands. 
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[3698]  OUTGOING  SYSTEM  MESSAGE 

Prepared  by  CBMcP 

Charge  to  MET 

Date  October  17, 1947 

From  F.  L.  Henderson 

(Via  Mackay  Badio) 

WSL 

To 

J.  D.  H.  Van  Dxa  Toobn 
SS.  Veendam 

Delighted  inform  you  Federal  Communications  Commis¬ 
sion  licensed  Mackay  Badio  and  Telegraph  Company  to  com¬ 
municate  with  The  Hague,  Holland. 
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y  We  are  prepared  inaugurate  24-hour  daily  service  imme¬ 
diately  and  assume  you  are  on  basis  of  present  rates  and 
same  division  of  tolls,  accounting  and  settlement  as  pres¬ 
ently  in  effect  with  E.  0.  A.  C. 

•  Our  agreement  that  in  event  of  interruption  of  Lima 
circuit  Latin  American  traffic  may  circulate  via  New  York 
under  terms  and  conditions  governing  transmission  via 
Lima  and  vice  versa  is  confirmed  so  that  we  now  will 
have  an  insured  24-hour  service  for  both  North  and  South 
American  business. 

We  dislike  intruding  upon  your  holiday  but  in  view  of 
the  importance  of  the  connection  feel  you  may  wish  to 
telegraph  your  office  to  take  the  necessary  steps  to  inaugu¬ 
rate  the  service  as  soon  as  possible. 

Our  call  letters  and  frequency  will  be  WKTT  16210  KC 
for  start  at  1500  OCT  on  date  you  indicate.  Kindly  advise 
your  frequencies. 

:  Cordially.  Fobest  L.  Henderson,  Executive  Vice  Presi¬ 
dent,  Mackay  Radio  and  Telegraph  Company. 
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UNITED  STATES  INTERNATIONAL  TELEGRAPH  CARRIERS 
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STATEMENT  OP  TELEGRAPH  WORDS  HANDLED  TO  AND  FROM  THE  UNITED  STATES 


* 


'  lrS*  .  a  » 

■vr  *'•  ‘ 


■  7- 


^ '  r  •>;  y»'  '»v  ** 

•  ; ;  *•>  ,  :  KV 


i*V‘'  ,  v: 


506 


*• 


;  (Including  Transiting  Traffic)  in  the  Period  from  1936  Through  June  30,  1947 

„  ■  r  t - Radiotelegraph 


Tear 


The  The  Western 
All  America  Commercial  Union 

Cable  Tdemoh 

Radio,  Inc.  Company  Company 


Others 


Total 


Radio  and 
Telegraph 
Company 


R.CA. 

Communi¬ 

cations 

Inc. 


Often 


Total 


Combined 
.  Words 
of  Cable  and 
Radiotelegraph 


23,270,670  53,771,263 

24,411,687  55,653363 

22,110920  48,046300 

25,471^72  52,852,393 

27,628,522  45,184,592 

347013H  36355380 

43,920,083  52304,154 

43,176331  66,172,140 

48334,004  93,027766 

54,499,177  69388770 

57354398  55,648348 

1947— First  six  months -  32331326  ,  30,118767 

Source:'  "  ' 


1937 

1938— 

,  *  H  » 

-  '  *  . ,  vr* , 

1939  - 

.  *  4  *  •  * 

1940-— 

1941 _ 

1942 _ 

V  *  J 

*  »  r 

1943- 

*  ■ 

1944_ 

■  *  >J* 

1945 _ 

*  1 

. 

1946. . 

•>  - 

91,190,385.  16320,403  184352721 

96,692,418  18747318  195305386 

89367,172-  16,161337  175386329 

102,132355  19,137,397  19939431 7 

117,525387  20777353  211,116354 

128,199,141  23716380  223,073312 

181,136323  22793713  -  300,054,473 

262335311  14736339  386,421321 

277379774  7,474334  427,116,478 

236321,457  13,039,036  373,148,440 

197327357  14,088387  325319390 

96,446,095  5,845353  164341741 


1936-1943  from  S.  Res.  187,  Part  2. 

1944-1945  from  F.  C  C  Docket  No.  8230,  Exhibit  133. 
1946-1947  from  Carriers  Responses  to  F.  C.  C  Order  No.  85. 


7,048,558  53,634302  15,606342  76390,102  261,142,823 

9391314  60,658358  15360358  85311730  281317,016 

7,849799  57794,097  14711380  80355776  256343005  - 

11,032 377  74,510,384  16738,610  102381371  301376,488 

15,089321  99336,347  24332,393  139358,661  350,674315 

18,069,152  118,686345  31,374398  168,130395  391304,107 

15,581719  107,321370  44376,625  167,180314  467334,687 

40,188,628  113,143741  48,083317  201,416386  587337,607 

46,519,514  152,057364  67,609,166  266,186344  693,302722 

60337395  228,178,695  88,439743  377356,433  750704373 

74,525,856  232,688,420  65,015,630  372329306  697,449,196 

45,531772  108,611,531  23,470,132  177,613,435  342355,176 


- Total  Telegraph  Wc 

Outbound 
Combined  firomU.S. 


1936  _ _  261,142^23 

1937  _  281317316 

1938  _ —  256,242305 

1939. _ _  301376,488 

1940  _ _ '  350,674315 

1941  _ 391304,107 

1942  _  467334,687 

1943  _  587337,607 

1944  _  693,302722 

1945  _ _  750704373 

1946L_ — _ — — - :  697,449,196 

1947— First  six  months -  342355,1 76 


1940. 

1941. 

1942. 


135388702 

147393302 

130314342 

153,637793 

18039I3K) 

202373375 

217388489 

2693053© 

312,649,601 

346311778 

342^75,144 

176,451,658 


toU.S. 

■■■■■■  r 

125354.121 
134,023,514 
125,627363 
148338395 
169383,405 
188330332 
249346,498 
317331758 

380.653.121 
404,093,095 
354,474,052 

'  166,103318 


*  *  » 

'Scatter 

'  1936-1943  from  S.  Res.  187,  Part  Z 

1944-1945  from  F.  C  C  Docket  No.  8230>  Exhftit  133. 
1946-1947  from-  Carriers’  Responses  to  F.  C  C  Order  No.  85. 


r  Ai; 

■*  V-  V  r  .-*J  • 
£':■  £  ' 


fan  P.  8.  to  U.  S. 

.  32474413  43515489 

36734,449  48>07758li 

32556442  /  47798534 
42^734)16  -59706555 

62767,483  76791578 

79,410721  •  88720474 
63728878  -  103,451436 
80501401  '  1214154)85 
111416462  154469582 

159423519  ,  217532414- 
170464731"  202445,175 
86440,414  -91474021 


184452721  103414,489  81438432  76490,102 

195405486  UO459453  84546433  85411730 

175486429  98,057400  77429429  80455776 

199494517  111464777  88429740  102481571 

211,116454  118424,027  92492427  139558,661 

223473412  122463554  100410,058  168,130495 

300,054,473  153459411  146495562  '  167580414 

386,421421  189404448  196416473 .  201,416486 

427,116,478  200433439  226483539  266586444 

373548,440  186587459  186,160481  377456,433 

325419490  172490,413  152428477  372429506 

164541741  90,111444  74430,497 177513,435 
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✓  r 


MACKAY  RADIO  AND  TELEGRAPH  COMPANY  .  .  _ 

STATEMENT  OP  INTERNATIONAL  RADIOTELEGRAPH  WORDS  HANDLED  OUTBOUND  PROM  AND 
INBOUND  TO  THE  UNITED  STATES  (INCLUDING  TRANSITING  TRAPPIC) 

During  the  Years  1944,  1945,  1946  and  Six  Months  Ended  June  30,  1947 

By  Classes  of  Service 

With  Similar  Data  for  All  Radiotelegraph  Carriers  Combined 


[ackay  Radio  and  Telegraph  Company: 

PubliC  . . . .  IM...W 

Government _ _ 

Press _ _ _ _ _ 

Greetings,  etc. - 


ll  Radiotelegraph  Carriers  Combined: 

Public _ _ _ _ _ _  .... 

Government - - - 

PfMfl  _ 

Greetings,  eta - 


Outbound 


Inbound 


Total 


Outbound 


-1943 - 

Inbound 


Total 


8,310,381  11,370,850  19,681,231  14,533,131  22,089,897  36,623,028 

6,310,140  3,025,855  9,335,995  •  4,506,532  2,325,106  '  6,831,638 

®  6,812,699  9732,816  2375,016  5,533^40  8^08^56 

1,445,477  6,323,995  7769,472  2,114,195  ‘  6,960,178  9,074,373 

18,986,115  27,533,399  46,519,514  24,028,874  36,909,121  60,937,995 


50,812,303  '  54,631,184  105,443,487 

24,092,168  20,039,665  44,131,833 

29,852706  58,528,022  88,380728 

7,059,085  21,171,111  28730,196 


7,059,085  21,171,111  28730,196 

111,81 6762  154,369,982  266,186744 


87,623,517  105707,122  192,830,639 

20,463,465  23,072,032  43,535,497 

44,373,467  66,870730  111744,197 

7,163,470  22782,630  29,946,100 


•  |  •  —  *  ^  ■»|WW»WX 

23,072,032  43,535,497 

66770730  111744,197 


29,946,100 


159,623719  217,932,514  377,556,433 


•  Vh'-" 


V 


0IS 


s  I-  i. - i 


■«'->*»  ifS  *  -  ,  -1 


r,  •  ^ .  £  ?  *--  -  1 

,  ■  •  r »  \ 


Outbound  „  Inbound 


Mackay  Radio  and  Telegraph  Company  : 

■  ;  *i  Pablk . ■ . . . . .......... 

Government  . . . . . . . 

Press _ 


All  Radiotslsosapb  Cahuss  Combined  : 
;  ,  J  Public  _ 


Government 


Greetings, 


•  J-  •*  i  ‘■•t  ’• 
'/•  - 

•t  •  , 

I  -*■  :  ;  *  'j  H.  , 


Total 


- First  Six  Months  1943 

Oatbonnd  Inboand 


Total 


27,435^42  28321,571  56357,313 

5,008,095  3,012,389  8,020,484 

2,439,076  1790703  - 


18399,021  18,971393  37371,014 

2734383  1,598777  4,333,060 

954,024  932.073  1386.097 


35,151389  39374,567  74,525356  22,617,479  22,914393  45331772 


122,493,173  125,199,058  247,692331 

16,177393  15,651371  31328364 

30388,533  40746375  71,035,508 

1,125,432  20,547371  21373303 


68,995,406  67,986,594  »  136,982,000 
7,088347  ,6394312  13,683,059 


7,088347  , 6394312  13,683359 

10,029,568  12,567306  >  22397374 

226393  4,124,109  >  4351,002 


170,084731  202,145,175  <372329,906  ;{  86340,414  91373,021  177,613,435 


Soofc*— 1944-1943  (ram  F.  C  C.  Docket  No.  8230,  Exhibit  133.  > 

*  1946-1947  from  Carrier*’  Reeponaea  to  F.  C.  C.  Order  No.  85. 
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THE  COMMERCIAL  CABLE  COMPANY 
MACKAY  RADIO  AND  TELEGRAPH  COMPANY 
R.  C.  A.  COMMUNICATIONS,  INC. 

THE  WESTERN  UNION  TELEGRAPH  COMPANY 

COMPARATIVE  8TATBMBNT  OP  TRAFFIC  TO  AND  FROM  PORTUGAL 

For  the  Three  Months  October.  November  and  December  1947 
(Originating  and  Terminating  in  and  Tranaiting  the  United  8Utea) 

r— OctoUr  IMf— S  r-rHot— bw  1MJ-— s 


OUTBOUXD- 

The  Commifdal  Ceble 

Madogr  Radio  and  Tekgntpb  Company. 

ACtS.  grotto - - 

K>  Vi  A*  lAwnllllUllRslelOnPf  inUwnnw . . 

lot  western  union  ieiegrapn  uompan 

Total- - 

*  .  •  * '  *  *  .  %  ? 

I  moron—  ( 

.  The  Comnerdal  Cable  Company.., - 

,  Matter  Radte  and  Tswgrapn  Company. 

f,  * 

<  AGAR,  gross  -  ■  — 

R.  G  A  Gwmwnitaflpns,  Inc.... . . ZZ 

T||A  llfAiiAail  iMiMI  nrAlAJMAM. 

-4e w®  -  jflF  ^8! IPp^e  J tMpKPba  . . .  VAASgSIl 

<  ’  i.  •  Total. - ; - 

‘  *  »  ;  -  *  >  f  *  *  . 

mAv.  t*  ,  * 

f  '  f  ■  *  r  A  r  *  -  *■*  ; 


-Kor«ab«r  WJ-p 

SSI  JSS3 

MBSSAQBS 


1,142  12.1 

*392  57J 

2,881  J06 

9,415  100.0 


461  5.9 

6,652/  85.0 
71/  ,9.1 

7,829  1000 

s 


1,036  15.8 

4,940  75.4 

574  80 

6^50  1000 


348 

45 

448< 

.  40 

926 

119 

1,067 

11.4 

1,274 

16.4 

1  1.515 

162  1 

4,379 

2,128 

56.3 

27.3 

1)1., 

54.9  , 
289 

7,781 

:  100.0 

9*59 

100.0 

|lt 

584  /fa 
7*41  •  100.0  ) 


I  V;  .1’ ' 

1 

•  \r 

i. 


/  9  «  •  I  I  •  <  I 


OtTTBOUKD — 

The  Commercial  Cable  Company _ 

Mackay  Radio  and  Telegraph  Company. 


A.  C  &  R  groop - — - - — 

R.CA.  Communication*,  Inc. . . 

The  Western  Union  Telegraph  Company- 


Total 


Inbound— 

The  Commercial  Cable  Company _ 

Mackay  Radio  and  Telegraph  Company.. 


A*  C  ft  R  group . — . 

RCA.  Communications,  Inc. — . 

The  Western  Union  Telegraph  Company. 


Total 


t  ,  '  » 


Outbound— 

The  Commercial  Cable  Company - 

Mackay  Radio  and  Telegraph  Company. 

••  ,  *  .  . 

A.  C  ft  R  group — . — — - - 

RCA.  Communications,  Inc. . . — 
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The  Commercial  Cable  Company..... 
Mackay  Radio  and  Telegraph  Company- 
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A.  C  ft  R  group. . . . 


RCA*  Communications,  Inc.— ........ _ 

The  Western  Union  Telegraph  Company. 
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27310 
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.  103 

33,589 
*  165333 
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34346 
*12/865 
;  76366 

14.5 
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31.9 

38,618 
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2313  1.5 

20,380...  103 


2,726  1.4 

35,063  18.7 


10,700  ..  4.9  ,  23,193  123  37,789  20.1 

mm  .  83.6  141,279  74.9  131 476  •  70.1 

/  25,490  :  U3  24,178  123  18395  *  9.8 


220,422  100.0  ,  188,650  100.0  , 187,660  100.0 

.  :  '  ‘ “  <  REVENUE 

$  228*47  y$  141,40  7}  $  177.56  -  i* 

1  10331,  431  *•  .  n"  270.73  , 

33238  $  14631  ’  {)  $  44839 


$  177.56 
270.73 


$  33238 
(3.998.58! 
(888.00 


.($4,554.30)  :  $(3,65335) 
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$(4,101.06) 


25830 
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$1,115.93 
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Source  Carriers*  Bahlbhs  b  P.  C  CI)ocket  Na  8777  In  response  to  P.  C  C  letters  March  2, 1940  ;7t-H  :  £ 
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CAPACITY  OF  RCA  CIRCUITS  TO  NETHRRLANDS,  PORTUGAL  AND  SURINAM 
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5-Unit 

10,800  ; 

704 

10,096 

3,505,607 

» 1,044,678 

29.8 
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Satisfactory  Tests  Have 
Been  Conducted. 

* .  - 

-  . 

\ 

V 

* 

i 

,  * 

"'H  ♦ 

Portugal 

< 

Conttnuoue- 
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2,142  . 
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•Number  or  Worm  Including  Transiting — First  Halt  or  1947. 


CAPACITY  OP  RCA  CIRCUITS  FROM  NETHERLANDS,  PORTUGAL  AND  SURINAM 
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*  Numbxs  of  Words  Including  Transiting— First  Half  or  1947. 
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j  RCA  COMMUNICATIONS.  INC.. 

.  ESTIMATED  EFFECT  UPON  CIRCUIT  NET  OPERATING  RESULTS 
OF  RCA  IF  MACKAY  IS  AUTHORIZED  TO  ESTABLISH  SPLIT  CIRCUTT8  WITH 
THE  NETHERLANDS,  PORTUGAL  AND  SURINAM 
BASED  ON  DATA  FOR  THE  FIRST  SIX  MONTHS  OP  1947 
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Th*  Netherlands 
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436,933  $  85,025  $ 


Oprstloo  Pgg 

(•)«(*«)  (0 


to  RCA 


<*>-<♦«> 


36.9% ,  |  31,297 


2jH2j6Q6  $  272^10  $  200,264  $  72,046 


|  101,460  $  (29,414) 


1  Computed  in  accordant  with  formula  agreed  to  by  the  Carriers  for  General  Circuit*  Case,  FCC  Docket  No.  7974. 

#  See  Schedule  I  of  this  Exhibit 

Ccimm  (d)RT  b  *T*nW  *“*  dra,to  *>“«»“>«  the  dra.lt.  of  RCA  I.  ejected  to  mod.  u  faUeded  i. 


RCA  COMMUNICATIONS,  INC. 

STATEMENT  8HOWINQ  COMPUTATION  OP  ESTIMATED  REVENUE 
DIVERSION  TO  MACKAY  RADIO  A  TBLBORAPU  COMPANY  PROM 
'  8PLIT  CIRCUIT  OPERATION  A8  8HOWN  ON  EXHIBIT  NO.  191 


1.  The  number  of  actual  word*  bandied  by  Mackay 
Radio  (U.  S.  originations  and  transiting)  FCC 

Exhibit  X  7,  FCC  Docket  Na  8230 - 

•*  ' .  *  ’ '  \ 

•  r 

2,  The  notnber  of  equated  words  transmitted  by 
Mackay  Radio: 

Outbound— Line  1  x  42%  . . » . . 

Inbound  —Line  1  x  43.5% . . ... 

(The  factors  of  42%  and  43.5%  were  deter¬ 
mined  by  the  equation  of  total  outbound  and 
inbound  words  for  the  industry— FCC  Exhibit 
X7,  Docket  No.  8230) 
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A  The  number  of  equated  words  handled  by  RCA 
—Exhibit  191.  Column  (b)-FCC  Docket 
No.  8777 - - * - - 

4.  Thi  total  number  of  tquattd  words  ovoilebU~~~ 
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436,953  364,118  ^  21,081  ■,  758,942  ;  416^29 

437,566  398,450  23/574  759,361  417,952 
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5.  The  number  of  equated  word*  estimated  to  be 
shared  by  Mackay  Radio  If  a  split  circuit  is 

ooerated  br  that  carrier :  '  ■  ■  l  .  . ) 

Outbotmd—Line  4  x  36.9% -  161,462  147,028 

Inbound  —Line  4  x  37.696. . . .  *  ‘  S 

(The  percentages  36.9%  and  37.6%  were  devel-  . 

'  oped  a#  indicated  on  Exhibit  192 — FCC  Docket  .  , ,  r 

;.,.8r»77) 

•  * '  .  •  :  *  ‘  ■-  t-  '  ■  .  i  .  -  t  *  *  1 1/ 

,  6.  Uui  The  manber  of  equated  words  now  beta* 

handled  by  Mackay  Radio— Line  2 - -  633  .  34,332 

1  :  .  ‘  f .  f  _  .  ■ 

7,  The  number  of  equated  words  estimated  to  be  '  *«  * '  '  '•  '  ' 1 

diverted  from  RCA  if  Mackay  Radio  operate* 
split  circuit*— line  5*6.. . ~ — .... — -  160,829  *  r  112,696 

&  Percent  of  estimated  diversion  from  RCA  to  ; 

Mackay  Radio-Line  7+ Line  3~~. — ^  3631%  I  -  30.95% 

9.  gCAwnug-Eahibit  191,  Column  (c)  FCC  ^ 

,•  Docket  No.  o/it  S'j f  *  ^ 
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\  •  .RCA  COMMUNICATIONS,  INC,  ‘ 

-  .  ;>  ,  "V;  -i. i;  ,V-  - 

U-  p ‘4  :V  v  i  INTIMATED  GAIN  OR  (LOSS)  prom  operations 

-  ^  <A>  RCA  OPERATION  OP  SPLIT  CIRCUITS  *'*,  V  ’  ..  { .  .  t. 

;  r •'  ■'  (B)  REVENUE  EFFECT  FROM  INCLUSION  OP  MACKAY  TRAPFIC  VOLUME 
’  ON  A  8INOLE  CIRCUIT  BA8IS 
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Based  on  Data  for  the  Pint  Six  Months  of  1947  -'  ' 
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China . . 
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India - 

Italy . . 

Japan _ 

U.  S.  S. 

Total— 
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3,626,233 
611761 
1,097,063 
8,838789 
185,735 
1723,934 
2,695716 
2,465,704 
1761,483 
2,676785 
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_  17,084,322  247117M  ;  $1,764,421  „ 

1  Includes  deduction  for  estimated  tolls  to  Western  Union. 
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33718 
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RCA  COMMUNICATIONS,  INC. 

ESTIMATED  EPPECT  UPON  CIRCUIT  NET  OPERATING  RE8ULTS  OP  RCA  IP  MAC  KAY  18 
AUTHORIZED  TO  ESTABLISH  8PLIT  CIRCUITS  WITH  THE  NETHERLANDS, 

PORTUGAL  AND  8URINAM  '  Y  \  * 

t  *  #  •  *  ■  .  •  .  t  . 

.  •  . '  •  Ba«ed  on  Data  for  the  Pint  Six  Months  of  1947  *  •  ’  *  •’*;  > 
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$101,460 
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1  See  Schedule  I  of  RCA  Exhibit  N0j{191. 
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20426  *  41421  * 

14«  •  15405  • 


’42403*  65484*  ,  5413*  ,  .  ^405*  .  ,  8477*  10434*  (  3464)*  (  2429)* 

1404472  2,042406  1  158467  253461  '  141465  .,>  200464  1  *  17402  33497 

.  18488494  26454420  >$1,923488  $2,971463  >$1428,143  $1,800,963  $  195,145  $1,170400 


ft  ■■  1  ■  ■  ■  ■  mimmm  ■■■■■■■  ■  ■  “  ■  ■  ■  -  T -  r- 

Not*:  The  amounts  shown  on  this  exhibit  relate  to  Operating  Revenue  end  Operating  Revenue  Deductions  only.  No  provision  has  been 
ends  far  Federal  Income  Tax  or  return  on  investment  dedicated  to  utility  service. 

See  Page  2  for  Footnotes.  ’  f  ft  *•  ''  < 
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RCA  COMMUNICATIONS,  INC. 


ESTIMATED  GAIN  OR  (LOSS)  PROM  8BLBCTBD  CIRCUIT  OPERATIONS 
'  Based  on  Data  for  the  First  She  Months  of  1947  1-nr.'  * 
(Previously  included  in  Exhibits  191, 191B,  and  191C) 
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,/  ;  i  FOOTNOTES 

*  Includes  deduction  for  estimated  iandllne  tolls  to  Western  Union. . 
•After  redaction  for  estimated  equated  words  to  be  diverted  from  RCA  if  1 


FCC  Docket  No,  8777,  The  Netherlands  445,930  words; 

•  Column  (b)  Exhibit  191C,  FCC  Docket  Na  8777. 

«G4nmn  (c)  less  Column  (e)  Exhibit  191C,  FCC  Docket 
Netherlands  $5,363;  Portugal  $6,342,  and  Surinam  $278. 
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less  csumaiea  uuiaune  tous  so  western  union  as  follows*— The  Netherlands  $8£52;  - .  f  r  rv 
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•Column  (f)  Exhibit  191C,  FCC  Docket  Na  8777, 
T  Column  (d)  Exhibit  191,  FCC  Docket  Nov  8777. 


i  •The  amounts  b  Column  (h)  of  this 
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Portugal,  *nd 


do  not 
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lands  a  loss  of  $15,397;  1  ‘  \ 


as  shown  b  footnote  5  above. 
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[4023]  Federal  Communications  Commission 
Washington,  D.  C. 

January  19, 1942 

i  INTER-OFFICE  MEMORANDUM 

CONFIDENTIAL 

Fob:  Information  Classification  Cancelled 

By  Authority  op  Wayne  Coy, 
Chairman,  F.  C.  C. 

With  concurrence  of  appro¬ 
priate  officials  of  former  members 
To:  The  Commission  of  BWC 

(State,  Army,  Navy,  Coast 
From:  The  Chairman  Guard) 

Sgd.  Wayne  Coy 

Dated,  May  12, 1948 

Admiral  Noyes  brought  up  the  question  of  the  desir¬ 
ability  of  always  authorizing  parallel  circuits  to  be  operated 
by  two  companies  as  a  security  measure.  There  was  general 
agreement  that  this  policy  should  be  adopted  and,  where 
practicable,  different  locations  should  be  used  in  the 
.  countries  with  which  such  parallel  circuits  are  established. 
For  example,  it  would  be  desirable  to  authorize  one  com¬ 
pany  to  communicate  with  Sidney,  Australia,  and  another 
with  Melbourne ;  another  situation  might  be  to  permit  one 
company  to  communicate  with  Wellington  and  the  other 
with  Auckland,  New  Zealand.  Also,  Admiral  Noyes  sug¬ 
gested  that  this  proposal  apply  generally  so  that  parallel 
circuits  will  be  available  to  the  Netherlands  East  Indies 
and  other  countries  in  addition  to  those  in  the  British 
Empire. 

/s/  James  Lawrence  Fly 
James  Lawrence  Fly 
Chairman 
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[4024]  Federal  Communications  Commission 
Washington,  D.  C. 

April  21, 1942 

INTER-OFFICE  MEMORANDUM 

Classification  Cancelled 

Bt  Authority  of  Wayne  Cot, 
Chairman,  F.  C.  C. 

With  concurrence  of  appropriate 
officials  of  former  members  of 
BWC 

For:  Information  (State,  Army,  Navy,  Coast  Guard) 

Sgd.  Wayne  Coy 

Dated,  May  12, 1948 

To:  Commission 
From:  Chairman 

Subject:  Policy  of  Defense  Communications  Board  with 
respect  to  furnishing  equipment  to  foreign 
administrations  for  direct  communication  with 
the  United  States. 

Recommended  Action  : 

It  frequently  develops,  in  carrying  on  negotiations  with 
regard  to  the  establishment  of  direct  communication,  that 
the  service  can  not  be  placed  in  operation  unless  the  equip¬ 
ment  for  use  at  foreign  terminals  is  supplied  by  the  United 
States.  In  this  connection,  the  following  countries  have 
indicated  that  additional  radio  equipment  will  be  required 
to  be  supplied  from  the  United  States  in  order  to  establish 
direct  radio  circuits  or  to  supplement  existing  equipment 
for  adequate  service: 


a 


.. 


^  >  4  a  ./J-  ,  *"  *; 

**  a/  -  ‘  '>  -  ^  /  c  -■'  ’ 

m  ,  *  -  ,  '*  1  »•  ■  \  »‘ 

i*~  «  4.  *  *  *  «  *  ' 

-  »  .'  I  '  *,  •'  4«»-  «4  r  * 


"v  1-  * 

V  ^  '  H  t  ■ 


V  ,  .  ♦*.»  * , 
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i  ■*-  4  *« '  • 


China 

Nigeria  (Br) 
Trinidad  (Br) 
Ecuador  > 

New  Zealand  (Br) 


>  iiv.'x3' 


New  Zealand  (Br) 
Iran  (Br)  M 
Iraq  (Br) 

India  (Br)  , . 
Turkey 

Nigeria  (Br)  . 
Gambia  (Br)  -  . 
Gold  Coast  (Br)' 
Ecuador 


It  should  be  understood  that  there  may  be  additional 
countries  which  will  require  certain  radio  equipment.  How¬ 
ever,  definite  information  with  respect  to  such  countries  is 
not  ayailt&le  at  this  tame. 

In  view  of  the  priorities  situation  and  difficulties  with 
regard  to  transportation,  the  Defense  Communications 

Board  has  adopted  the  following  policy: 

*  %  •  »*  •• 

(1)  If  parallel  circuits  can  not  be  established  due  to 
_  lack  of  suitable  equipment,  every ,  effort  should 

then  be  made  to  utilize  forked  circuits  so  that  two 
t  v,  ‘  V  or  more  companies  in  the  United  States  might 
:  '  .  communicate  with  points  abroad,  and 

(2)  In  cases  where  the  United  States  is  called  upon  to 
manufacture  or  supply  equipment  for  use  at  for¬ 
eign  terminals,  the  request  should  not  be  granted 
unless  there  is  a  military  need  for  the  particular 

'  7.  circuits  under  consideration. 


«  r  4  t  *  */ 


V*  '•»  * 

*/ 

< *■  *  <»rv 

*  *  V  f  ^  *** 

r«  ■  -  *  - 


/s/  James  Lawrence  Fly 

.  Chairman 

*  - . .  ■  .  "  ■ 

*•  .  k  i •  1 
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[4025]  Federal  Commuotgahobs  ComDasunr 
•r*:r*i:*  Washington, B.KX  ;  >‘^*7- 

,  .•  .  '  ■  *  *  *  v-  **'+*,  %. '  ♦  * 

,  January  22, 1943  ; 


*  V-  **/«.,  %  '  ♦ 


*•  r.  ■*  ;  r*  <*'♦,*«'#» 

i  -  *> «  >"  ■*  4  “  *  <  rt  ■**  4 


r  /  ■  "  INTEB-OFFICE  MEMORANDUM 

1  «*  •*#►'  V ^ ,  f 4  -f  v^4,'.  -  -■  -  *-*  ;  j.  '  *  z  *  , 

„  '  „  *  *  „  .  -  ■  •  '  ■  - 

^  ‘  nrjBBrgmiTrny  QaaiEaD 

^  .  *  -*  *  *  ••  <»  -«  *x «  «  ,  L'  ‘  *  *  *.  «  •  • 

*-*  v'r*  .*4i.»  *4  -  ♦  •  ,  .i  .  _  ^  .* 

r  ~ :  '  By  AnTHOBrnr  or  Wats*  Coy, 

V  r  -  -v*  .*  ChaTBMATT,  P.  C.  CL\.4 

2  «-  .  ,  „  »  f  (  j.  ># 

Fob:  Information  With  concurrence  of  appropriate 
^  v  J  ^  officials  of  former  members  of ;  * 

BWC 


To:  Commission 


*  i  ->  i  f 


(State,  Army,  Navy,  Coast  Guard) 

~j*  *  ■»  ■<  *  •  ^  j*.  *  *  •  i  * 

SgcL  Ways®  Coy  -  v  }'  \. 

Bated,  May  12;  1948  r:’ 


-  r**r  Vv.Vfv  *  *-  '  A  »  ‘ 

Fbom:  Chairman 


Subject:  Policy  with  respect  to  the  establishment  of  new 
international  and  transoceanic  radio  drcnits — 
action  taken  by  the  Board  of  War  Communica¬ 
tions  at  its  meeting  on  January  21, 1943. 

Becommejtded  Action  :  ;  .. .  -  .  ;  :  j 

.  ±  *  ,  «.  •  *  i 

This  is  with  farther  reference  to  my  memorandum  to  the 
Commissioners  of  January  14,  1943,  regarding  the  action 
taken  by  the  Board  of  War  Communications  with  respect  j 
to  a  resolution  presented  by  the  Director  of  Naval  Com-  { 
munications  relative  to  the  establishment  of  new  inter- 
national  radio  circuits.  In  this  connection,  the  Board  on 
January  21,  1943,  disposed  of  this  matter  by  taking  the 
following  action: 

■  •  j 

1.  The  Board  on  January  21, 1943,  cancelled  its  policy  | 
of  April  16,  1942,  with  respect  to  the  establishment  - ' 


EMbH  206. 

**  '  f  *  -  *  N. 

*  *  .  r  '  1  * 

of  parallel  and  forked  circuits.  This  poHcy,wMch 

has  been  in  effect  until  January  ZL,  1943,  reads  as 

follows:  * 

“The  Board  reiterated  its  policy  that  parallel 
circuits  be  established  to  various  points  overseas, 
however,  if  facilities  are  not  available  for  such 
<-  r  :f  parallel  circuits,  the  Board  was  of  the  opinion 
'  that  forked  circuits  should  be  opened  with  two 
or  more  communications  companies  in  the  United 
States.  In  cases  where  the  United  States  is 
called  upon  to  supply  the  necessary  equipment 
for  such  use,  the  request  should  not  be  granted 
unless  there  is  a  military  need  for  the  circuit.” 

Z  Effective  immediately,  the  following  shall  be  the 
policy  of  the  Board  with  respect  to  the  establishment 

of  new  international  transoceanic  circuits: 

*>  ■  “  -  - 
*•*.*"  *■*  ,  ■*  ,  *  *  ,  •  •  4  i  ,  . 

.  “Resolved,  (a)  That  the  Board  of  War  Communica¬ 
tions  request  the  Federal  Communications  Commis¬ 
sion  hereafter  to  authorize  no  new  commercial  (com- 
r:  mon  carrier)  international  radio  circuit  without  the 
r  express  approval  of  the  Boards  ' 

“(b)  That  hereafter  the  Board  will  withhold  its 
approval  of  any  such  new  international  circuit  unless 
applications  are  accompanied  by  a  complete  state¬ 
ment  of  the  availability  of  equipment  and  of  the 
essential  need  for  such  circuit  for  the  more  effective 
prosecution  of  the  war.” 

.  ,  *  •  w 

/%/  James  Lawrence  Fly 

Chairman 
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[4026]  Federal  Communications  Comnmnnr 

■  •  -  *  V"  -■  V'  ;v  •  <y  .  ■  • 

Washington,  D.  C. 

April  10, 1943  - 

*  .  ,  *  V. 

INTER-OFFICE  MEMORANDUM  . 


-«•  *  ~.->v 


CLAflaoreoinoy  Qiicbmp  ' 

‘  By  Authority  or  Ways*  Cot, 
;  Cttatbmatt,  F.  C.  C. 

■*»  *  ^  ^  #>  4  i*  •' ,t  •  ,*  *  •  *- 

For:  Information  .With  concurrence  of  appropriate 

^  ,  officials  of  former  members  of 


-V  X 


To :  Commission  (State,  Army,  Navy,  Coast  Guard) 

Fbom:;  Chairman  v-Sgd.  Wuai  Cor  1 

Dated,  May  12, 1948  /  r: 

Subject:  Recommendations  of  the  BWC  to  the  FCC 
regarding  (1)  direct  Service  to  Accra,  and  (2) 
temporary  international  authorizations.  v 

Recommended  Action: 

•*'  •  •  *•»**,.'•  *  *  *  „  v  .  -  ■* 

- .  '  '  '  -fc».  .  •  *  • .  ■*  ,  Ji  *4. 

The  Board  of  War  Communications  recommends  that: 

(1)  the  FCC  grant  one  of  the  applications  now  pending 
for  direct  commercial  radiotelegraph  service  between  the 
XJ.  S.  and  Accra,  Gold  Coast  , 

(2)  in  the  future,  the  Commission  grant  only  temporary 

licenses  to  American  carriers  which  may  be  anthorized  to 
establish  new  international  circuits.  It  is  farther  denied 
that  snch  authorizations  be  subject  to  revocation  on  short 
notice,  and  that  the  license  period  of  each  grant  be  for  not 
more  than  one  year.  -  ;  n .  .  ^  *V 7'r- 

*  ‘  *  v  .  r  *  '  *  *  '  S  *  *  .  .  '  *  *  ** 

•*  ‘  I  *  *  ‘  1  “  .  »  •  >*  *4  **•-  v  «  *  •  » 

-  *  s  '  f  *  , 

James  Lawrence  Fly 


From:*  Chairman 


f  V 

.  *  .. ;  *'  •  *  - #  < 
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[4027]  Fedebal  Communications  Commission 
Washington,  D.  C. 

4  ’  *  “  * 

May  28>  1943 

INTER-OFFICE  MEMORANDUM 

i  *  <*-  *  *  - 

For:  Commission  Agenda 

j  *AU«  *  *  ’  ’ 

*■  — ■  .  Classification  Cancelled 

.  i  ^  ’  • 

*  * 

"  Bt  Authoeity  of  Wayne  Cot, 

Chairman,  F.C.C. 


><*q-*i  * /■*  l.-*»  t 


4  > 


f  %  «, 
-  ^  &,  >■*.. 


With  concurrence  of  appropriate 
officials  of  former  members  of 
BWC 

(State,  Army,  Navy,  Coast  Guard) 


_____  *  _  .  _>  s  *  _ 

To:  The  Commission  SgcL  Wayne  Coy 

Fbom:  The  Chairman 

"r  •  :  ;  *  Dated,  May  12, 1948 


Subject  :  Suggested  procedure  for  processing  applications 
pursuant  to  BWC  Order  No.  29. 

Recommended  Action  : 

♦  ..  *  v  •  *  "  '  ^ 

^  Under  the  provisions  of  BWC  Order  No.  29,  no  carrier 
engaging  in  international  wire  or  radio  communication, 
except  as  to  circuits  on  the  North  American  Continent,  may 
institute  any  negotiations  or  arrangements  with  any  foreign 
administration  or  organization  regarding  the  establishment 
of  a  new  foreign  point  of  communication  unless  such  carrier 
shall  have  given  prior  written  notice  to  the  Board  of  the 
proposed  institution  of  such  negotiations  or  arrangements 
and  shall  have  received  the  Board’s  advice  thereon. 
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140301  ^  -  :  B  E  S  T  B  I  0  T  E  D 

-  •  r%  ' 

Joint  Chops  gpStapp  Policy  With  Bbspbot  to  ESTABLISH¬ 
MENT  OB  BgRBTAKTJBHHBNT  OP  COMMERCIAL  CoMMTTNI- 

cation  Channels  Between  the  United  States  and 
Foreign  Countries 

L  'Where  military  necessity  requires  the  establishment 
of  commercial  communication  channels  between  the  United 
States  and  foreign  countries,  the  Joint  Chiefs  of  Staff  will 
notify  the  Board  of  War  Communications  of  the  military 
requirements,  as  to  number  of  channels,  character  of  service 
and  equipment,  time  and  place  of  shipment  and  operation, 
and  will  request  the  Board  to  initiate  the  necessary  action 
for  the  establishment  of  the  required  facilities. 

Wr2.  On  request,  the  Joint  Chiefs  of  Staff  win  likewise 
inform  ;the  Board  of  War  Communications  of  such  military 
ob jectionsas  may  exist  to  the  establishment  or  reestablish¬ 
ment  of  commercial  communication  channels  between  the 

*  *  -  i  ;  C  ■  *  **  •  •  '  4  ,  ,  ■  {  v :  ,  j .  ..  4  , 

United  States  and  foreign  countries  or  to  the  negotiations 


4  *  **  *  ‘  »  *  '  •  W 

- ^  c3.  Where -  the  military  situation  permits,*  the  Joint 
Chief s  of  Staff  win  have  no  objection  to  negotiations  for  the 
establishment  or  reestablishment  by  commercial  companies 
of  commercial  communitetion  channels  between  the  United 
States  and  foreign  countries,  beyond  the  minimum  required 
for  military-  purposes,  provided  it  is  understood  that  such 
negotiations  are  conducted  without  mintary  recommenda¬ 
tion  or  participation. 

4::  Where  the  miHtary  situation  permits,  the  Joint 
Chiefs  of  Staff  win  have  no  objection  to  the  establishment 
or  reestablishment  by  commercial  companies  of  commercial 
communication  channels  between  the  United  States  and 
foreign  countries,  beyond  the  minimum  required  for  mili¬ 
tary;  purposes,  provided  that  :  such  channels  can  be  estab- 

s  -  '  - 

.  .  *  i  *  p 

f)  f*i-r  sv  '*  ■ '  * 

■  ■  y***\'*'t 

> '  '  2LC  T  u4  '-s.ii.w  i 


5a 


,-^vV 


Exhibit  206. 


lished  with  facilities  and. frequencies  available  to  the  , 
commercial  companies.  ,  -  .  *  >  .  ,r  t 

5.  Neither  the  Joint  Chiefs  of  Staff  nor  theater  com- ' 
manders  will  deal  directly  with  commercial  companies  i 
regarding  the  establishment  or  reestablishment  of  com-  -  J 
merdal  communication  channels  between  the  United  States  .  •  j 


r'\t 


Sl  v  V 

4L  *  *  f 


and  foreign  countries  or  regarding  negotiations  therefor. 
The  Joint  Chiefs  of  Staff  will  inform  the  Board  of  War 
Communications  of  the  military  interests  involved  in 
accordance  with  the  policy  herein  stated.  — 


•  . .  '*,>•* 

.is*.. 


•  * :  +  ■ . 


*  «■* 


;»^?V  CLASSIFICATION  Cascxllxd 


-  -  'i .  ►  >  * 

K,1  *  3  -V4  - 

-  ’  [  I*  ^  ’  f  ’  «»s 

C.,  v*.  *>»/•  * 


Joint  Chihtb  of  Staff 


.  ■  •  **•  »'  *  '  * 

_ ■*  <  a!‘ 

****>  '  ;L>v-v-,- 

I _ _ >  •  -i  -  +' 


•  *  *  *>  - 

A-" 


rrr~  -4  -  f  ■  «r. 

-'i  »►«».  .  ■  *  "li  **  is  - 

Dated,  April  30, 1948 

ijit-,*.  »«  f  >f<  '<  -<•  4  **  t’  •*  '■  .>  >>'  * 

^  '  •  »  .  «.  •  »  ,  >  .  .  *  *  V  1  •.  *  -I.  1*  **  f  **l*  1*  ->^1^  * 


.  ~r*- 

i  :*• ;  - 


u  w  if 


*'  »r*  *  •  %  •<**T  ^  '  jL  *  **'  -*!**«' 

*  V*|»  *  «  .  +  *-*»'.*  A  .  v  .  , 

By  Wiui  O or  .  -  r  ■  ‘ 


■'■Js  -  * 


:'i.  ’ 


Sgd  Wats*  Cor, 
l  *  Chairman,  F.  C.  C. 


-n  «  jL 

I 

'  ..1  . 

•  .  < 


+  ’  ;  »  ’  *  v 

)  » r  *  *—  <♦  • 


■-  ..‘-•i*  «.  «  -  M  ( 


,  i  -  v 

♦•-►x-  .V  «.  «  • 


May  12, 1948 

*  *.W'.  j  '*- 


^  2  *  .  ^  . 


i  ^ 


_  —  -k*  ■  A  ,  *  .1  w '  H.  4.  «  , .  j1  .  *  < 

fkr.;  i  .5  ;  i  .  ‘  .  J '  j  i  ^  -I...  •/  ,  ,iH-< 

#  .  *•  -  '  *  •  •  ,  "  *1  */  >’»  ' 

}»«  j  •*& *  “  t.N  i  *  tf  v%  \ 

.  /  •  ;kU/’1  ^  •  -wl.wirf.  '  ^  ’  vrwK>'i  J.;?"  ‘  •'  "  H  '  *“> 


^  •  i  *  ti  '  v-  • 

1  ‘  k  i  *  <  t  f  - 


•  W.  .  v  #t-  -  i  > 


i  \  \  ~  f 

*  v 

r  - 

« •  »*♦»*' 
f  i  .  ...  _  *.*■'-  -« 

-  ,  .r 


ft*  i  i*. 
1  1 


-  .  ^  ;  ••  ..  %  -  ^ .’4 

4<*‘  .  ' ; •.  '  ,  I"*1  ',I"V*S’f  {ft.,  .'  '  v,  ' 

»  -  r  »  •»  *  ••■***>  ,  s.  f  4*4  I  'v 

/  .•  a  i  Iri  -  A  •. 

■>  .  i  .w  r  *  ■  •  •  k*%  Pk  v»«.  /tr  .  ♦  ♦  c?<w  #  -•  -a.  ; ,  '  - 


v.  ■*  s  ,  i  ^  ..r.ili  . ^ 

.  i'  V  .  j  .  .»  *,  ,  J..-  Js  A.vW 


‘  1  '  O.  4  ’  ''1#  4'  •  « ,  • 

.  4*  .  .  «  ■  *  4^ 


”  *.  v’  f  <V?  »«*  ^  .t 


«  s  /•,, 
^  *  s'*’**.  4 


■  ,  ••’  ‘  V  „  f  s’,V’  I  • .  r  fi'J'r'.’i  *  ,  ■'  1 


•-  r  ; 


.  I  , '  *  i  ^  i  f  -  * 


^  *  ‘  '  4  .  ^  f  *  J-y  '  V  _  *  * 


■'-  •**  •■•« 


. . ji,  '.xj'i""  «  ,  '.J'  '*•'  'v*  va  ~v  ^y^nk  •  ,.*>  . v w t < ;*» _  *y* 

*  .  ><■  ^  ^  «.*■  H  .i  v  ^  £//  r~  .  ,1  .  r  ;♦;.  .  '’*■  .  -  C.  s  *  1  *  .  ».  *  r,.v  ,  *£  V 

*■.*  ‘  1*1  *'V  ^  *  i*-**  ^  -  r  ‘  *  %*-*  ;  „  t  .  **h  T-  -  .  .<■*•*  *  *,  ,  .»,- 

•“*•  *s,*>  •  *■  -?  ■*  ■  ■  v  •  *W“1  %*  '•***'  *,  '  T>  -  ’*■«'.  *-*  .  *•  .  *.*/♦•  '**'  * 

r  *■>  '  -  "i  i*»  .’  */  *?  &•  *  *  '  "P  /»*/'•■  •**»  *1  ■  *  -  .r  I*  *“«  •  1*  •*■  -  ..'  IT  <*.  r*  *Vv*  ‘  *  ' 


1  s*  .*■  *v.* 

W.  «,  ,-i  *  >  V  - 


*V‘  *  t  - 


I  *  I1  I  •*,  •» 

*  •  •  * 

_,  /  *.*•*«, 

1  '  *•  r- 


y  ■  •*  s. 
,  * 


»M  *  J" 


•>  ^  542  .->••• 

\  „  “  **  *  r  *. 

:  Exhibit  206.  :,  r  * 

it  *1  "  *  .  4 

-  -  '■  * 

*  *  %  >  t 

[4031]  Boibd  or  Wjlb  OnonnnoAxioirs 


Washington,  D.  C. 
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May  10, 1946  v  .",•  f.  . 

^  >.  i<4  '  4  >  .. 

Glasbdioaxzok  CaHTGELUD) 

'-  r  ,  ■*  .  •  ,V  .--  ••  •* 

By  Authority  or  Waxss  Cor, 
% ,/  Chairman,  F.C.  CL 

>-*,  t  «  '  i  '  *  *  •,’r<  f  *  *  »v  ^ 

t  -  With  concurrence  of  appro- 
i  priate  officials  of  former  mem¬ 
bers  of  BWC 

(State,  Army,  Navy,  Coast 

Guard) 

Sgd  Wayot  Coy— May  12, 1948 
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To:  The  Board  of  War  Communications 
From:  Chairman,  Board  of  War  Communications 


,  * «" 

.  '<  . 
•  $  V 


Subject:'  Cancellation  of  policy  of  Joint  Chiefs  of  Staff 
V~  ‘with  respect  to  the  establishment  or  reestablish- 
.'L'.O.’i  ment  of  commercial  communication  cbiwmAlg 
,  between  the  United  States  and  foreign  countries. 

■  The  Commission  was  advised  on  16  March  1945  that  the 
Board  had  approved  the  policy  of  the  Joint  Chiefs  of  Staff 
with  respect  to  the  establishment  or  reestablishment  of 
commercial  communication  channels  between  the  United 
States  and  foreign  countries.  A  copy  of  the  policy  is 
attached  to  the  memorandum  of  16  March.  In  this  connec¬ 
tion,  since  the  military  situation  no  longer  requires  its  con¬ 
tinuation,  the  Joint  Chiefs  of  Staff  and  the  Board  have 
rescinded  this  policy.  However,  before  the  licensing  of  any 
new  use  of  a  frequency,  it  is  requested  that  the  Federal 
Communications  Commission  effect  the  necessary  co-ordi¬ 
nation  with  the  War  and  Navy  Departments  as  heretofore. 

‘V  1  (  ‘  v  s 

■  s/  ,  Chablrs  R.  Dmnrr 

Charles  R.  Denny 
Acting  Chairman 


■; 

■  .  'i  i*  • 
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MACKAY  RADIO  AND  TELEGRAPH  COMPANY 
STATEMENT  TO  SHOW  ESTIMATED  FINANCIAL  EFFECT  OF  OPENING 


RADIOTELEGRAPH  CIRCUIT8  WITH  NETHERLANDS, 
PORTUGAL  AND  SURINAM 

I — NETHERLANDS — * 

II  If  via 

olara  Direct  Tangier* 


PORTUGAL - i  SURINAM 


F-ntimatwi  additional  revenue  on  an  annual  bad#— 
See  Note  1 

Deduct — Estimated  additional  expenses  to  be  incurred 
s'.  as  a  result  of  opening  new  circuits:,.  •  v. 

Radio  operators  (Note  2) - 

Depreciation  on  equipment— 

Transmitter  (Note 

I:  Receivers  (Note  4) - 

Operating  room  equipment  (Note  4) - - 

Tube  expense  (Note  5  . . . 

Power  expense  (Note  5) - — 


$87,048.00  $87,048.00  $45,192.00  $45,192.00  $2,504.00 


$  3,448.00  $  3,183.00  r.  $ 


$  6,366.00  $  —  . 

\  ;  i.i 

1,875.00  1375.00 

375.00  375,00 

350.00  .  350.00 

1,600.00  •  1,600.00 

2,000.00  V  2,000.00 

^,700.00  v  '  - 
875.00  —  ; 


375.00 

350.00 


1300.00  1300.00 


$15,141.00  $  *200.00  $  5,148.00  $5308.00  $1300.00 

■ .  n,  ,mm„  . . . >-,■■■■  .<■  I  ■■■'■■  . . .  ....  ..  •’  — — . . 

$71307.00  $80,848.00  $40,044.00  $39384.00  $  804.00 


Estimated  additional  net  revenue  to  Mackay  as  result 


of  new  circuit  operations., 

*,  *  ♦  * ,  ~  •  i  \ 

The  attached  notes  should  be  read  in  conjunction  with  this  statement 


'  VT  -  ft  ♦  >■  ,>%  'iV  <fi7i  n<  «.;f  ,j".  •  .vvi 

*  ,  -  1  >v  .  ’  *  <  «  ,  J  ■  «  *  '  '  *  •  .  .V.  *  •*  ,ut  ,  ‘  '>>»■*  -  "  J  %  »  /  K  *  ,  *  ‘  *  .  !♦».  »  t  ,  •  *  <  -*  .  ■ 

.  v*  '  ,  •;'. ..  f v;  v  .  *  ;  :• 1  ••*>'..  .  £,  <  <\W*  ,;*}  r  -  v-  ;  t  \\  i  Vl  '.***: 

■  :  ;  ■'•  >•'  v  r  ‘-v  '*•’  '  ■»  ‘  *’  i'lf'  K  *  ;•  •  •:  •  j  K /’  -*’ ■  V  V  *  V  •'*  \  ^  . 

*  ?  •  ••  .  *  *i  >4  s  ■  .  i  . .  .  •  i  ■'  1  «*  \v$4r.  ;>*», 

■  - r — '“t—  ~  i  v  . ‘V‘-V;s;^ 

•  v  {.  i*  1  <y?r'  i'  'TO.V.v ■.•  h  n  .,‘im  e'i.tVt  ;irr‘  .  ■  .*■  '  -  *  *  '  '  -■*  -  '  *  ^.1 

»  ‘  ’  ,  *  ‘  »  *+  '  ’  *  .  *  j*  '  *1,  T  W/  j  #  (  •  ’  f  . 
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'>  if  •  t'i  ,1  ■  »•  \ 'i  t 


AMERICAN  CABLE  A  RADIO,  SYSTEM 


•1*  l/';'  •  ;  f.  »  .»?  Sf.  J  «  r  U?fl]J 


. ....  -v 
r  >/  ’  'V 

,  ..  ^  ,  f  >  i 


■  ,  a'A  •  1  f/ 


-:v  •' 


*  «  PWfcdMl .«  •  •  • ..  -.04  Direct  T«tngier«  ,{^  Morn  '  •  >  Prfater  '  «*- 

Estimated  additional  revenue  to  AC&R  System  on.,  *  >  \'.  ,t  j  ’  ^ 

$18,<)2400  ■  f18*02400 :  ♦«.»«»';  | 

as  a  result  of  opening  pew  circuits — Per  Page  >  \*,J  «  r  g 


1‘  ,  .  ^-NETHERLANDS— > 

;/  ,«  .‘H  .s,  [  II  ,  If  vU 


-PORTUGAL - v  SURINAM  ?  ^ 


No.  1  of  this 


fj^ening  pew  circuits — Per  Page 


;;s  5,608.00 


Estimated  additional  net  revenue  to  AC&R  System '  f  *  1  ;  •  ■ 

as  result  of  new  circuit  operations — (Note  $  2,883.00  $11,824.00  $37^76.00  $37,516.00  $  197.00 

»  =====  1  1  1  — . .  ■ 

The  attached  notes  should  be  read  in  conjunction  with  this  statement.  ' 
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.  .  \ ' EXPLANATORY  NOTES 

[4034] 

'  '  \ ‘  ■  ■  ♦.  ,  ,  ,  *  •  .  j  \  :  f  *  :  * 

Note  1— ‘ The  additional  revenues  shown  on  Page  No.  1  of  this  Exhibit  have  been  computed  on  the  following  bases:  , 

.  4.  i 


» ‘  r  *  .  f 


Netherlands— 

“”d  *•*  w  of  the  CCC  traffic  volume  iu  the  list  .lx  months  of  1947  will  be  carried 

H*ck?)r  wUf  ttedve  one  message  for  every  message  sent  to  the  Netherlands; 
and  that  CCC  will  retain  Its  present  inbound  volume  since  it  gets  nothing  but  routed  traffic.  1 

with  respect  to  probable  increased  volume  outbound  from  the  United  States  and  its  related 
Portugal—  ■' 


[4035] 

Note  2— On  the  basl 
will  be  n 
.  operation 
}  Morse  ba 


On  outbound  traffic  it  has  been  assumed  that  25%  of  the  CCC  traffic  volume  originating  in  the  United  States  in  the  last 
’  ’  f  k  months^!  W7  will  be  carried  on  the  MR'f direct  circuit  (having  estimated  that7&%  of  CCCs  traffic  is  specifically 
i  routed) ;  all  of  the  transiting  traffic  to  Portugal  to  be  carried  on  the  direct  circuit  spwancauy 

,  K  further  assumed  that  such  outbound  volume  will  be  matched  message  for  message  on  inbound. 

“*d*r  h>  <*»»  months,  of  1947,  It  has  been  esthnted,  based  on  the 

actual  experience,  that  *$'s  of  the  outbound  and  all  of  the  inbound  resulted  from  the  direct  circuit  opening  and  that  with 
’^  reopening  the  same  experience  will  be  reallred.  *«  i  V  <  *  . 

^rdat^weu^^hSw^vohimlf1  ”****  *°  proW>,e  furihtr  ,*«wwaed  volume  outbound  from  the  United  States  or  its 

Surinam—  i  ,  \  ;V  i’,“:  ••  .  M  -  5,  *.V  . . 

OnouffiM^teaffic  it  has  been  assumed  that  all  of  the  AC&R  volume  in  the  last  six  months  of  1947_will  be  carried  on  the 

,  .bcq?  Mtbl?ed  only  24  messages  will  be  received  inbound-thls  based  on  experience  during  the  short  period 
v  lot  circuit  wit  tn  opcriuod  «***  z  .  >*  *  *'.;•*.*  ;>,  :,c -- >*  m  i  { ,•  Vi 

;  No  increment  has  been  included  with  respect  to  probable  further  increased  volume  both  outbound  and  inbound. 

.  _  .  .  -  .  *  *■’  ’  .  *  •*  -  -  -  s'  *  . 


i.  i‘‘f  ts;  .t ; .  • 


'  J  r  . 


-  /"s  -;**•-*  *  *  *tv.  H;*:  ■*  4  >  »u  '  *4.  V  {’.•  4.**.. 

•>  **  •  ••  •-*  -  * 


It  two  additional  Radio  B  operators 
tonal  personnel  will  be  required  for 
»  P<S*S«^  9 


a  t 


-'<  •  *'  .*  .  *.y  ►  *  *  “  *  .«  **.  «  r  *  -?,  *  .*'.;  •+*•’  y*-\  ,  *  (  ,.  „  *♦  *  „  •  •*•  *  V,  7,  »♦’  *****  •  *»  .**  -rt  ?*•* 

*  4«s,vh rr  *  '  *.«>  *.  *  **  •  "  V  '  «*'  *•*/.'  #‘ -  -  ^  '  ■*■  *  “  ’*  wm  *  **  " -Uv  *  4  *.  ?«•; 

't  -  ^  -,V  k  *  •*  -  .•  r  '  r-  ‘  *',  •  *-  ^  C\  '  *  u  i  *■  i*  *  * .  •«  -  *  */•  #  f  * 

‘  <  f'  i‘  •'  ■•„  1  ,  •  *  J  .  <  J  *4  ^  ,  4  4  ■  4  „  *  •*  •  •  1  »,  /  ff  f  ■•  ^ 


y  *  r*»  >►**  *  *% 

‘  *  I  . 
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Mackey  Radio  and  Telegraph  Co.  Amendment  to  its  :.„ 
■  --  —  “  J  Application,  ete.  1 . ~-{  lr  " 

-  «  -  —  -  •  -  *  *  -  --  —  ►  *  »v  -t  .  * ,  >  „  -*  *f  +»  Jt, 


C**  '  +  '  C  ■^’V'i  *  #  *■  *  *'*'w  ' 


•v  ':--^ 


[4041]  To  THE  FEDERAL  COMMUNICATIONS  3 

:  ,  COMMISSION^  ../  . 


Washington,  D.  C. 


.  ...t/  . 


In  the  Mattes 

i »,'  <, k  i  *<  *••  '  1  »*•  ^  ^ 


•4  .  ‘  '—•  *S  - 

\  »f  i  X  *  V  V  A 


rr';>,.:  ,*/■ 


A  telegraphic  application  for  renewal  1  ^  . 

-  -of  Special  Temporary  Authoriza-  > 
tion:  covering  communication  be-  1  Jaimar729,i948  , 

.  tween  The  Hague,  Netherlands  and  V  -  /  >.* .v:-  ..  .T  .*:•% 
onr  Brentwood,  N.  Y.  point-to-point  1  mv:*  ,  i^Xr  ^ 
radiotelegraph  station.  / .  j  ■  :jv(„  r. 


-  ••  *  •  *■  r  ^ 


•  >  •  *  '  ’  •  •  i  .  '  *  *  *  i  '  0>»  » 

- ;  Now  comes  the  applicant,  by  its  Vice  President  and 
General  Attorney,  and  amends  its  statements  in  the  above 
identified  application  as  follows:  V.  /,  •/  • 

Change  point  of  communication  from  The  Hague,  Neth¬ 
erlands  to  read:  Amsterdam,  The  Netherlands. 

•-  **  M  ^  t  ‘  r  .  v  • 

.  ,  _  4  •«  ^  .  V  /  .  *  *k  ,  4  ^  «  .  -  •  ^  ’ 

“  _  \  ^  '  *  ■»  /  * 

James  A.  Kennedy  w  v 


’  Jambs  A.  Kennedy,  <  , 
Vice  Pres.  &  Gen.  Attorney 

>j  V  **  »  ».  •  *9  «  4t/«-  '*  f  t-—  *-•  -  *  *•  ,r— 

,,  #  ,  *  f  . 
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1  (  I  .  4  4  ^  ^  (  4%  *4  4  1  - 


liiiJ.aU i*v:v»U . 


‘  -  ,-,'i  ~  T-'v^  -1  v1^1’  '  -v*  ~ - 'V'  j~r,  / ' 

'  ***  "  **■  #,  .■  '7/  I  J/  A'  •  W  *  ,’*f  <.’**  ’f  k  i  *C.  *V  hS,  '  J*'*’’*  '  ■'’■k »  4  '  .  »«**  1  ♦  -f  ‘«V  ■*  J-  *  r. 

V. «  *•  *  s  <  »'  '  ,*i  *>>  *,  ^  ‘.  ’  -  ’•.  *  ;*?*  \  **  ,:,S*,fcKv  ‘iy*  -i  -*•«  •  .*  *  h  K,y*- ,  V  j„  ^  '  »„ 
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FEDERAL  COMMUNICATIONS  COMMISSION 


l*  ’i  /  t  ’•“  < 


Washington  25,  D.  C. 


In  tbs  Mattes 


Mackay  Radio  and  Telegraph  Com¬ 
pany,  Inc.  Applications  for  radio¬ 
telegraph  ^  circuits  between  the 
United  States  and  Finland,  Porto- 
gal,  Surinam,  »ti^  The  Netherlands. 


No.  8777. 


James  A.  Kennedy,  John  F.  Gibbons  and  John  A.  Habt- 
ican,  Jil,  on  behalf  of  Mackay  Radio  and  Telegraph  Com¬ 
pany,  Inc.;  Glen  McDaniels,  Howabd  R.  Hawkins,  Gustav 
B.  Mabgbaf,  and  Richabd  W.  Cutler,  on  behalf  of  RCA 
Communications,  Inc.;  William  Wendt,  on  behalf  of  The 
Western  Union  Telegraph  Company;  and  Habold  J.  Cohen, 
Jack  Webneb  and  Ashes  H.  Ends  on  behalf  of  the  Federal 
fimmimmirtrfiftna  Commission. 
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By  the  Commission;  Chairman  Coy  not  participating; 
Commissioners  Webster  and  Sterling  dissenting. 
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L  On  February  8, 1947,  Mackay  Badio  and 
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Company,  Inc.  (hereinafter  called  Mackay),  filed  an  applies .  J rv> 

tion  with  the  Commission  for  modification  of  license'  to 
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establish  a  direct  radiotelegraph  circuit  with  Helsinki,  PJUpppr 
Finland,  and  on  May  29, 1946,  Mackay  filed  applications  for  ;••; 
modification  of  license  to  establish  direct  radiotelegraph  . 
circuits  with  The  Hague,  Netherlands;  Lisbon,  Portugal;  :  V*;^ 
and  .Paramaribo,  Surinam/  These  applications,  with  >  g 
others  not  here  in  issue,  were  designated  for  hearing  in 
Docket  No..  7974  In  the  Matter  of  Radiotelegraph  Service 
between  the  United  States  and  Foreign  and  overseas  X ' ;r=,"£2&- 
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points  and  assignment  of  frequencies  for  such  service. 


Mackay  *s  application  to  communicate  with  Helsinki,  Fin- 
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March  3, 1948,  upon  petition  of  Mackay  filed  on  February 
17,  1948;  therefore,  Mackay ’s  application  to  communicate 
with  Finland  is  not  in  issue  in  this  case  and  wifi  not  be 
further  considered  herein.  ‘  p 
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2.  Mackay  filed  an  application  on  February  12, 
for  special  temporary  authorization  to  communicate  with v; 

The  Hague,  Netherlands,1  pending  a  decision  by  fheX&mKy''Pj^//P 
mission  in  Docket  No.  7974;  and  on  February  13, 1947,  it  'p.:'/-;.; 
filed  applications  for  special  temporary  authorizations  to 
communicate  with  Lisbon,  Portugal,  and  Paramaribo,  Suri-  .  f  P 
nam,  also  pending  a  decision  by  the  Commission  in  Docket  PP 
No. 7974.  i  ;  :  ..-r.  -  ^ 


[4826]  3.  On  June  14, 1947,  the  Commission  issued  an 
order  in  which  it  recited  that'  Mackay’s  applications  for 
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named  above  had  been  designated  for  hearing  in  Docket 


iMaeka y'»  appliattions  were  MMPded  at  the  heariaf  herein  to  eahatitate 
A— Ufdaa^  Netherlands,  for  The  Hague,  Netherlands,  pursuant  to  anthorifr 
granted  tj  the  presiding  officer  on  Jane  8,  1S48.  k- ;  4  •; 
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No.  7974;  that  RCA  Communications,  Inc.  (hereinafter 
called  BCAC),  was  presently  licensed  to  operate  and  was 
operating  a  direct  radiotelegraph  circuit  between  the  United 
States  and  each  of  the  countries  named;  that  the  questions 
presented  by  Mackay’s  applications  for  special  temporary 
authorizations  were  included  in  the  issues  in  Docket  No. 
'7974  and  denied  Mackay’s  applications  for  special  tem¬ 
porary  authorizations. 

’  fj  i  ’  .  .  »>  i  *  A  .  •  . 
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;J:’A  On  July  3,  1947,  Mackay  filed  a  petition,  and  on 
July  9,  1947,  a  supplementary  letter,  wherein  it  was  re¬ 
quested  that,  pursuant  to  Sections  1.382  and  1.386  of  the 
Commission’s  Buies,  the  Commission  reconsider  its  above- 
described  action  of  June  14,  1947,  and  grant  Mackay’s 
applications  without  hearing,  or,  in  the  alternative,  afford 
Mackay  an  opportunity  to  be  heard  through  oral  argument 
in  the  matter.  The  Commission  by  its  order  dated  July  11, 
1947,  directed  that  oral  argument  on  Mackay’s  petition  for 
reconsideration  be  heard  and  on  October  7, 1947,  such  argu¬ 
ment  was  heard  by  the  Commission.  Thereafter,  on  October 
13,  1947,  the  Commission  reversed  its  previous  order  and 
granted  the  applications  for  special  temporary  authoriza¬ 
tions  for  a  period  of  90  days,  subject  to  prior  cancellation 
by  the  Commission  at  any  time  without  advance  notice  or 
hearing  and  subject  to  such  determination  as  might  be 
made  by  the  Commission  in  Docket  No.  7974. 

,  5.  On  November  4,  1947,  BCAC  filed  a  petition  for 
reconsideration  of  the  Commission’s  order  of  October  13, 
1947,  and  requested  that  such  order  be  reconsidered  and 
set  aside  and  that  the  Commission  take  appropriate  action 
to  revoke,  pending  a  hearing,  the  authority  of  Mackay  to 
communicate  with  the  countries  above  named.  On  Novem¬ 
ber  17,  1947,  Mackay  filed  its  opposition  to  the  petition 
of  BCAC.  Thereafter,  on  December  10,  1947,  Mackay 
filed  an  application  for  modification  of  license  for  authority 
to  communicate  with  Amsterdam,  Netherlands,  via  its  relay 
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-  SARA  operates  stations  and  offices  in  Argentina  and  Spain 
'  for  international  radiotelegraph  service  between  Argentina 
f~  -and  the  United  States,  Europe,  and  other  points  in  South 
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ITdT  was  organized  under  the  laws  of  Maryland 
onJune  16, 1920.  It  has  control  through  stock  ownership  of 
a  number  of  domestic  and  foreign  companies  whose  activi¬ 
ties  include  the  operation,  construction  and  management  of 
internal  and  international  communication  systems  by  wire 
and  radio  and  the  manufacture  and  distribution  of  tele- 
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turers,  with  the  result  that  new  devices  were  developed 
which  provided  the  means  for  satisfactory  radio  transmis¬ 
sion  and  reception  over  long  distances. 

17.  Prior  to  the  organization  of  Badio  Corporation  of 
America,  the  British  Marconi  Company  attempted  to  ob¬ 
tain  exclusive  rights  to  certain  patents  owned  by  General 
Electric  Company  but  the  Navy  Department  indicated  its 
objection  to  the  ownership  of  the  patents  by  foreign  inter¬ 
ests.  Badio  Corporation  of  America  was  incorporated  in 
1919  for  the  purpose  of  developing  the  business  of  wireless 
communication  in  the  United  States  and  acquiring  licenses 
and  other  rights  under  patents  then  owned  by  other  inter¬ 
ests.;  The  assets  in  the  United  States  of  Marconi  'Wireless 
Telegraph  Company  of  America  were,  as  previously  stated, 
purchased  by  Badio  Corporation  of  America  in  1919,  and 
in  1920  the  latter  company  began  operating  point-to-point 
stations  which  were  turned  over  to  it  by  the  Navy  Depart¬ 
ment. 

*  *  4  „  t  ,  , 
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18.  In  1920  direct  radiotelegraph  circuits  were  estab¬ 
lished  by  Badio  Corporation  of  America  between  the  United 
States,  on  the  one  hand,  and  Great  Britain,  Hawaii,  Japan, 
Norway,  Germany  and  France,  on  the  other  hand.  A  cir¬ 
cuit  to  Italy  was  established  in  1921  and  to  Poland  in  1923. 
By  July  11, 1934,  circuits  had  been  established  to  40  points 
which  were  now  operated  by  BCAC  instead  of  Badio  Corpo¬ 
ration  of  America.  By  1936, 49  circuits  had  been  established 
and  by  1939,  52  circuits  had  been  established.  During 
World  War  II  circuits  to  enemy  or  enemy-  [4831]  occupied 
territory  were  closed  so  that  by  1943, 48  circuits  were  being 
operated.  Since  the  war,  circuits  which  had  been  closed 
have  been  reestablished  so  that  at  the  time  of  the  hearing 
herein  BCAC  had  65  circuits  with  points  throughout  the 
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19.  Mackay  established  its  first  transoceanic  circuit  in 
1929  when  circuits  were  opened  with  Hawaii  Pern. 
These  were  followed  in  1930  with  circuits  to  Argentina 
The  Philippines.  Circuits  were  established  by  Mackey 
with  Cuba,  Austria,  and  Colombia  in  1931;  with  Hungary 
in  1932 ;  and  with  Vatican  City,  China,  Denmark,  Spain  and 
Chile  in  1933.  As  of  July  11, 1934,  Mackay  had  established 
circuits  with  13  overseas  countries.  In  addition,  as  of  that 
date,  Mackay  had  authorization  for  5  additional  circuits 
which  were  later  opened.  These  were  circuits  to  Japan, 
£1  Salvador,  Haiti,  Czechoslovakia  and  Brazil 

20.  From  the  organization  of  this  Commission  in  1934 
to  the  opening  of  World  War  II  in  1939,  applications  filed 
for  circuits  to  countries  already  served  by  other  American 
radiotelegraph  carriers  were  generally  denied  by  the  Com¬ 
mission.  From  the  beginning  of  World  II  in  1939  until 
January,  1943  applications  filed  for  new  circuits  were 
generally  granted  by  the  Commission,  regardless  of  whether 
other  circuits  operated  by  other  carriers  already  existed  to 
the  point  concerned.  In  January  1942  the  Defense  Com¬ 
munications  Board  (later  succeeded  by  the  Board  of  War 
Communications),  as  a  wartime  measure,  adopted  a  policy 
for  the  establishment  of  parallel  circuits  from  the  United 
States  to  overseas  points  to  be  operated  by  two  United 
States  companies.  If  possible,  different  locations  were  to 
be  used  in  the  country  with  which  parallel  circuits 
were  established.  In  April  1942,  the  policy  was  amended 
to  provide  that  if  parallel  circuits  could  not  be  established 
because  of  lack  of  suitable  equipment  every  effort  would 
be  made  to  establish  duplicate  circuits  so  that  two  or  more 
American  companies  might  communicate  with  the  same 
point  abroad. 

21.  In  January,  1943,  the  Board  of  War  Communica¬ 
tions  abandoned  the  policy  of  establishment  of  parallel  or 
duplicate  circuits  to  foreign  points  and  adopted  a  policy 
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looking  toward  establishment  of  a  circuit  by  a  single 
American  carrier  to  each  new  point.  This  policy  was 
i  followed  until  May,  1945,  when  the  Board  of  War  Commu- 

•  nications  relaxed  its  restriction  on  the  establishment  of 

circuits.  .  .  '  v  , 
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:  22.  During  the  period  in  which  the  policy  of  the  Defense 
Communications  Board  for  the  establishment  of  parallel 
>  circuits  was  in  effect,  Mackay  was  granted  special  tem-: 
i  porary  authorizations  without  hearings  to  establish  cir¬ 
cuits  with  41  countries  with  which  it  had  not  theretofore 
i  been  authorized  to  communicate  directly,  and  with  12  of 
these  countries  circuits  were  established  by  Mackay.  These 
were  Bermuda,  India,  New  Zealand,  Egypt,  Great  Britain, 

*  Australia,  Bolivia,  Uruguay,  Paraguay,  Puerto  Bico, 
Afghanistan,  and  Spain,  in  addition,  after  the  commence¬ 
ment  of  World  War  II  in  1939,  and  prior  to  adoption  of 

1  the  policy  for  parallel  circuits  by  the  Defense  Communica¬ 
tions  Board,  Mackay  was  authorized  by  the  Commission 
to  establish  circuits  with  five  countries,  and  circuits  were 
:  established  with  four  of  these  countries;  namely,  Green- 
t  land,  Italy,  Eire,  and  Bussia.  As  of  the  date  of  the  hearing 
herein  Mackay  had  authorization  to  communicate  with  39 

overseas  points. . 

*'  -  4  •  . 
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'  [4832]  23.  Mackay  introduced  evidence  into  the  record 
seeking  to  show  that  its  growth  and  development  had  been 
stifled  by  contractual  arrangements  between  BCAC  and 
certain  of  the  latter’s  foreign  correspondents.  It  intro¬ 
duced  the  Amendment  to  Consent  Decree  in  17.  8.  v.  Radio 
Corporation  of  America  in  the  District  Court  for  the  Dis¬ 
trict  of  Delaware  in  1935.  By  the  terms  of  that  Amend¬ 
ment,  BCAC  was  enjoined  from  claiming  or  asserting  that 
provisions  in  its  contracts  with  foreign  correspondents  pro- 
'  hibited  the  foreign  correspondents  from  establishing  radio¬ 
telegraph  circuits  to  or  from  the  United  States  with  any 
other  carrier,  or  transmitting  over  circuits  other  than  cir- 
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"Rinm  Stations  of  Magxat. 


V  24.  r  Mackay  operates  fixed  public  point-to-point  radio 
stations  in  the  vicinity  of  New  York,  New  York;  San  Fran¬ 
cisco,  California;  Honolulu,  Hawaii;  Manila,  Philippine 
Islands;  and  Tangier,  North  Africa,  and  maintains  offices 
at  each  of  the  points  named,  as  well  as  at  Washington, 
D.  C.  ;  'T-'"* 


25.  Mackay’s  central  operating  terminal  in  New  York 
!  is  connected  by  means  of  very  high  frequency  controlled 
j  circuits  with  its  transmitting  station  at  Brentwood  (near 
'  New  York)  and  with  its  receiving  station  at  Southampton, 

1  Long  Island.  The  Brentwood  transmitting  station,  occupy- 
J  ing  an  1100  acre  site,  was  acquired  in  1934  when  Mackay’s 
former  transmitting  station  at  Sayville,  Long  Island,  no 
J  longer  was  suitable  for  its  expanding  operations.  *'  At  the 
c  tone  of  the  hearing  herein  Mackay  had  32  transmitters 
installed  at  Brentwood,  all  but  one  of  which  had  power 
i  ratings  for  telegraph  operations  ranging  from  10  k.  w.  to 
>  50  k.  w.~  Two  of  these  transmitters  had  been  equipped  with 
modulators  for  program,  voice  and  radiophoto  transmission 
and  two  modulators  of  greater  output  power  were  soon 
"  to  be  installed.  Mackay  also  had  under  construction  twelve 
20  to  30  k.  w.  transmitters,  six  of  which  were  to  be  installed 
!  at  Brentwood.  Associated  with  these  transmitters  were 
i  50  high  gain  directional  antennas  for  overseas  communica¬ 
tion,  constructed  for  the  most  part  as  multiple  horizontal 
;  arrays,  with  a  few  of  these  being  of  the  horizontal  “Y” 
type.  Mackay  employs  an  engineering  technique  which 
:  permits  a  single  antenna  to  be  operated  simultaneously 
I  from  two  br  three  transmitters  using  frequencies  appro¬ 
priately  separated  to  make  such  operation  possible. 

— ^  *  . 

■  »  •  •  < 

i .  26.  The  Mackay  receiving  station  at  Southampton  occu¬ 

pies  a  site  of  approximately  125  acres.  Mackay  has  25 
receiving  antennas  of  the  “inclined  V”  type  having  a  gain  in 
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Coksoubixed  Operations  or  Maoeay, 
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^  j  /  i;  j  28.  Mackay,  All  America  and  Commercial  have  been 
;]  operated  as  a  coordinated  system  since  1940  through  the 
7*  V  common  parent  company^  AC&B.  During  the  last  few 
: 1  years  there  has  been  an  increasing  effort  toward  the  con- 
;  C  .  7  solidation  of  the  operations  of  the  three  companies.  Sepa- 
■^7  - '  .  rate  corporate  entities  are  maintained,  serving  certain  fune- 

.I-:  "  •  tions  such  as  in  obtaining  foreign  concessions  and  in 
^  •/*  .  ‘  maintaining  pension  plans.  AC&B  now  r^ards  inself  as  an 

;'U :  7r  integrated  cable  and  radio  system  and  insofar  as  possible 

operates  as  an  integrated  cable  and  radio  system  and  from 
v  1 ,  a  management  standpoint  is  concerned  with  the  system  as 
i'\\  r  whole  rather  than  with  the  individual  companies  com¬ 
prising  the  system.  In  explaining  a  certain  loan  by  AC&B 
'  ‘  to  Mackay,  the  comptroller  for  AC&By  Commercial,  AH 

r,>  America  and  Mackay  stated:' 

»  I*  ”  V  V  .  r-  »  «  „**.  ‘  M  r  A  m  ^  ***  ^  ♦  *  *•  k«*  *  •>.  ** 

.  V  1  ♦ r-  “We  are  operating  an  integrated  cable  and  radio 
V  ;  -%  1  l w  "  system.  We  are  three  companies  in  a  group,  one 
'^<+7,  7  '.*•  company  help^g  the  other.” 
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It  is  dear  from  the  facts  of  record  that  at  the  time  of 
the  hearing  herein  there  was  no  appreciable  competition 
among  these  three  companies  for  international  telegraph 
traffic,  or  in  rendering  international  telegraph  service.  <  ~ 
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- :  29.  Contentions  of  Applicant .  At  the  hearing  herein, 
in  its  proposed  findings,  and  at  the  oral  argument,  Mackay 
took  the  position  that  the  fundamental  issue  in  tins  pro¬ 
ceeding  is  whether  there  should  be  competition  in  direct 
-radiotelegraph  service.  •  It  contended  that  the  national 
poficy  in  international  communications  favors  competition; 
that  a  grant  of  its  applications  would  strengthen  telegraph 
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frequencies  or  the  purchase  of  additional  plant  or  equip- 
meat,  and  would  entail  negligible  additional  costs'  to  it;,  -If  CS 
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that  a  grant  of  its  applications  would  financially  benefit  £  .-J.,  j%; 
Mackay  and  the  AC&B  System  of  winch  it  is  a  part;  S' 

while  such  grant  might  reduce  the  traffic  and  revenues  of  :-;3- 
its  competitors,  it  would  not  endanger  their  abflxty  to  oon« 
thrae  to  render  a  competitive  service  between  the  United 
States  and  the  points  of  issue.  It  further  contended  that 
the  existence  of  excess  capacity  in  telegraph  facilities  to  X".  ■■$**&* 
each  of  the  points  at  issue  is  a  factor  which  must  be  weighed 
in  the  light  of  “the  justification  for  such  excess  capacity,  3:i 
the  cost,  if  any,  of  the  proposed  new  operation,  and  other  ;  ^ 
elements  involved;”  that  with  respect  to  Portugal  and  The  ,  |  : 
Netherlands,  the  present  and  expected  volumes  of  ' traffic '  3  5 
are  sufficient  to  justify  the  proposed  direct  circuits,  and  ~  •  ;  ;[}'•'> 
are  in  excess  of  those  between  the  United  States  and  many  V  }  ;  f  ; 
other  countries  to  which  competing  direct  radiotelegraph 
circuits  are  now  [4835]  authorized  by  the  Commission.  .1;?> 
With  respect  to  Surinam,  Mackay  admitted  that  existing  3  vl^Srv 
traffic  volumes  are  small,  but  urged  that  in  view  of  other 3'; 
considerations,  the  proposed  direct  circuit  was  justified.  >  7.2$^  t~ 
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30.  Contentions  of  Other  Parties .  BCAC  and  Western 
Union  generally  took  the  position  that,  in  order  to  be 
granted  authority  to  communicate  with  the  points  at  issue, 
Mackay  was  required  to  show  that  a  grant  of  its  applica¬ 
tions  would  result  in  some  affirmative  benefits  to  the  public; 


*  -*■  ^  ^ 

.  L%  K,.‘. 
■  •Ir^v1-*4  if. 


•  M  .-yv* 

•'  *  ,v.  Iff  -  rfi 


I  i*  *1  ’  1  ~  1  *  '•*> 

•‘V: 


and  that,  therefore,  its  applications  should  be  denied.  ■  ye  .jj-vr-  * 
was  argued  that  the  law  does  not  require^  as  contended  : 
by  Mackay,  that  competition  be  extended  into  new  areas,  3 
but  merely  that  it  should  not  be  artificially  stifled  by  con-  r‘  ;  ^ ! 
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tract  It  was  also  contended  that  a  grant  of  Madtay’a 
^plications  would  be  contrary  to  the  public  interest  be¬ 
cause^  without  benefiting  the  public,  such  grants  would 
result  in  the  weakening  of  carriers  now  providing  service, 
and  thereby  would  harm  the  United  States  communications 
system  as  a  whole.  Finally,  it  was  contended  by  BCAC 
that  operation  of  the  circuits  at  issue  by  Mackay,  a  part 
of  the  commonly  owned  AC&R  cable  and  radio  system, 
•  would  substantially  lessen  existing  competition  between 
\  cables  and  radio;  that  this  would  result  in  a  violation  of 
t  J  Section  314  of  the  Communications  Act;  and  that  a  grant 
of  such  applications  would,  therefore,  be  contrary  to  the 
public  interest.  , 
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,3L  Western  Union  operates  8  submarine  cables  between 
;tbe  United  States  and  En^and.  It  leases  a  duplex  chan¬ 
nel  in  the  so-called  Anglo-Butch  cable  between  England 
and  Amsterdam  where  it  maintains  an  office  and  also  leases 
wire  lines  from  the  British  Post  Office  connecting  its  office 
in  London  with  the  Anglo-Butch  cable.  Eastward  . from 
New  York  to  Amsterdam  the  transmission  is  automatically 
relayed  through  London  providing  an  electrically  direct 
circuit  Westbound  from  Amsterdam  to  New  York  the 
traffic  of  Western  Union  is  received  at  London  on  a  reper¬ 
forator  and  by  action  of  the  London  operator  in  throwing 
a  switch  a  telegraph  channel  from  London  to  New  York  is 
immediately  made  available  with  the  result  that  there  is  a 
direct  connection  from  Amsterdam  to  New  York.  The 
capacity  limitation  on  Western  Union  handling  of  traffic 
between  the  United  States  and  The  Netherlands  is  imposed 
by  capacity  of  the  leased  circuits,  approximately  620  letters 
a  ™imitA  eastward  and  490  letters  westward.  Western 
Union  also  has  various  alternate  routes  available  for  handl¬ 
ing  telegraph  traffic  between  New  York  and  The  Nether¬ 
lands;,  one  via  London  through  Paris  and  overland  via 
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of  60  words per  minute  perchanneL 
Two  of  the  channels  are  equipped  with  error-detecting 
iArnrnrml  equipment.  In  addition,  for  both  inbound  and  out¬ 
bound  traffic  BCAC  maintains  and  operates  a  Morse  circuit 
between  the  United  States  and  Amsterdam.  . 
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V  { 34.  ’With  exception  of  pickup  and  delivery  servicesper- 
formed  by  Western  Union  and  Commercial  at  their  offices 
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in  Amsterdam  andBotterdam,  respectively,  such  services 
are  performed  in.The  Netherlands  by  The  Netherlands 
Administration.  There  is  also  airmail  and  radiotelephone 
service' between  the  United  States  and  The  Netherlands. 
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_  35.  The  record  indicates  that  The  Netherlands  is  a  rela- 
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tively  important  traffic  center.  The  volume  of  traffic  between 
'the  United  States,  and  The  Netherlands  and  the  revenues 
derived  therefrom  by  the  United  States  carriers  increased 
from  10,165,108  words  and  $883,406  revenue  in  1937  to  a 
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i  prewar  peak  in  1939  of  13,591,612  words  and  $1,092*970 
'  revenue.  In  1940,  the  volume  and  revenue  declined  to 
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7^494*509.  words  and  $497,766,  respectively,  and  in  1941, 
to  1^07^39  words  and  $35,783  revenue.  During  World 
War  H,  The  Netherlands  was  occupied  by  enemy  force  so 
that  there  was  no  telegraph  service  between  the  United 
States  and  The  Netherlands.  In  1945,  service  was  re-estab¬ 
lished  and  in  that  year  4,648^37  words  were  handled  pro¬ 
ducing  $214372  in  revenue.  :  In  1946,  10,611,869  words; 
were  handled  producing  $5^,184  in  revenue  and  in  1947, 
13^*89,605  words  producing  $750,837  in  revenue.  The  com¬ 
peting  radio  and  cable  carriers  serving  The  Netherlands 
have  each  obtained  a  substantial  share  of  the  industry 
volume*  and  revenue  from  1937  to  1947.  During  this  period, 
of,  the  total  industry  volume  the  cable  carriers  handled 
40^292,421  words  or  56.8  per  cent,  receiving  $3,212,156  in 
revenue  and  the  radio  carrier  handled  30,731,792  words  or 
43.2 per  cent;  receiving  $1,647,482  in  revenue.  During  the 
year  1947^  Commercial  handled  23  per  cent  of  the  traffic  to, 
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Panama,  Puerto  Bico,  Spain  and  Yugoslavia.  Thereare 
two  competing  radiotelegraph  carriers  authorized  hy  the 
Commission  to  operate  direct:  circuits  with  each  of  the  15^ 
countries  named.  ECAC  and  Mackay  compete  by  means 
of  direct  circuits  to  11  of  those  countries.  To  seven  of  those 
countries,  Bermuda,  Bulgaria,  Colombia,  Czechoslovakia, 
Egypt,  Japan  and  Yugoslavia,  the  United  States  radiotel*- 
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V  X  ,  "  'l  .  f48383i  36;  Mackay  proposes  to  offer  the  standard 

£v;  -  ;  da8idficationa  of  tdegraph  service  between  the  United 

V  ,  \  /  St&tee  and  The  Netherlands  at  the  rates  presently  in; 

V  X  '  effect  by  all;  carriers.  Mackay  states  that  it  is  prepared^  to 
;  J  V  )  provide  radiophotoy  program  transmission  and  reception 

.  services  iff  The  Netherlands  Administration  is  interested* 

/ '  .  j>  in  these  services*  1Mackay,s  arrangement  with  The  Nether- 
\XX  X-:  l  lands  Administration  wilh.  respect  to  the  division  of  tolls 
:  V'  wiE  be  the  same  as  the  arrangement  between  BCAC  and 

;  ^  V  V  f  The  Netherlands  Administration.  The  tolls  will  therefore 
W  ;v  '  ~  be  divided  50  per  cent  to  the  transmitting  station  and  50 
:  v'  -  -  per  cent. to  the  receiving,  station  fbr  traffic  to  and  from 
;.C  -  the  United  States  from  and  to  The  Netherlands,  after 

%  v  " .  *  *  deducting:  terminal  charges  and  outpayments.  The  follow- 
'  ing statement  shows  the  participation  by  Commercial  and 
.  Mackey  in  the  tolls  per  foil  rate^ ^word  at  the  rates  in  effect 
*  -v/*  *  *  -  ^  at  the  time  of  bearing  herein  between  New  York,  New  York; 

"  and.  The  Netherlands  via  the  existing  routes  of  Commercial 
and  the;  proposed  routes: .  1 
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At  the  time  of  the  hearing  Mackay’s  traffic  to  The 
r  Netherlands  waa  normally  routed  via  Commercial.  On  the 

outbound  traffic  the  record  indicates  that  Commercial  and 
V  '  BCAC  do  not  now  share  with  The  Netherlands  Admimstrar 

.  r  : '  _ 

tbnihe  5  cents  a  fall  rate  word  increase  authorized  by  this 
'  Commission  on  July  30,  1947,  to  supply  carrier-revenue 
needs,  nor  the  additional  5  cents  a  full  rate  word  authorized. 
*  on  April  22, 1948,  for  the  same  purpose.  It  appears  from 
;1  the  above  table  that  the  ACAB  system  will  receive  5  cents 

a  full  rate  word  loss  on  traffic  sent  over  Mackay’s  proposed 

.  *  .  .  -■  -  —  ■■ 

lit  should  be  noted,  however,  that  at  the  time  of  the  hearing  herein, 
\  Mackaj  provided  radiophoto  service  to  only  one  point,  BrasO. 


service  to  only  one  point,  Brazil. 
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For  the  operation  of  the  circnit  Mackay  plans  to 
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at  different  times  of  the  year  and  in  such  event,  Mackay 
will  use  other  presently  assigned  frequencies,  including 
6927.5  kc,  by  shifting  of  frequencies  between  circuits,  a 
practice  generally  foUowed  by  radio  carriers.*'  Mackay  does 
not  believe  that  any  additional  frequency  assignments  will 
be  needed  and  it  is  not  requesting  any  additional  frequencies 
to  operate  the  proposed  new  circuit  RCAC  contends  that 
the  use  of  frequencies  18140  kc  and  10240  kc  as  proposed 
by  Mackay  may  at  certain  periods  cause  an  interruption  of 
communications  over  one  of  Mackay’s  circuits  thereby 
compelling  Mackay  to  withdraw  frequencies  from  other 
circuits  or  to  request  additional  frequencies  in  order  to 
serve  Amsterdam  adequately.  Mackay  states  that  it  is 
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npt  neqepsary  for  ub  $p  make  a  comparative  evahiatioa  of 
SJEackay  ?s  proposed  service  and  BCAC  present  service.  In 
t^ds  connection,  we  find  on  the  basis  of  the  reoord  ierem 
that  M^ckay,  which  has  been  licensed  to  serye  nmnerons 
points  thro^ont  the  *qrld,  is  .capahte  of  jendpripg  ade¬ 
quate  service  to  The  Netherlands.  r  v  • 
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40.  As  hereinbefore  indicated,  under  Mackay’s  pro- 
powdt«(ojip«rt  with  The  Ne&erlfuids  Aifari^rafinn,  |JI  I 
AC&R  traffic  would  he  sent  over  the  Maqkay  circuit  accept 

Rotterdam  specifically  rooted  via  .Commercial.  In  August 

p «««»«***  iMl  jM&f  iwfc 

bound  traffic  was  destined  to  points  outside  Botterdpn. 
A jdineas  %  M^y  , estimated  fhat  jfO  j«r  oeii  C«Br 
merciaFs  eastbonnd  traffic  to  The  Netherlands  would  he 


m  >+  '""V  ►* 

V  *  .  «".“**  Si  *1  . 

A  .%’'^r  ;  :, 

•  '  !■  *  \  S*  If 

*+  p'  <  **  *  *v  V1  (, 

a1  *  *  .i  *  *  j. 

“  ■;  .  ,:,V .,  i 

i  V-  ,M| 

'  ■  ,  **  '+•  -  •  *  PM 

• 

p  *  - 

V  f  '  I  ,  '  „  .  ■ 

i*  •*»»#  h?  v  ’«/ 

•  -  ‘  <•  % 
-  r  *  ♦'■**  r. 

•  T  *  v  rM  iVj 


W«&'  .1?  tte  ev.ent  that  thorp  is  no$  **«Se  *»•!#» 

M«f*ay  efagtfe  9  aa  ongt  equal  to  50  per  oaqt 
of  fhe  tqtal  fcaific  the  eoataol  of  Commercial  ao4 

IfCjjcjmy,  wfu^  ,as  preiyioasly  taaicated  Macfcay  has  guaiait 
teqd  to  de^tyer  oyer  the  proposed  circuit,  Mackay  would  he 

9^*4  P*“w4e  wm  to  *«rt»  «ji? 

j(Si,e^  mi^t  otherwise  ha  handled  ^  Coumumnal  <w  poor 
sibly  to  make  a  payment  to  The  Netherlands  AdmiaUteOr 
tion  to  ma^e  up  for  the  deficit  It  appears,  therefore^  Niat 
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of  a;  cempetw  cajue  ^nipfa^  m  the  tel^raph  fidd  p# 
record  shows  that  this  contractual  arrangement  between 
j^apkay  <HI  Nethjsxiands  A  Qbliga&ig 

The  Netherlands  Administration  to  transmit  to  Madcap  a 
proportion  of  its  westbound  traffic  equal  to  Mackay’s  pre¬ 
portion  of  total  eastbonnd  radio  traffic  sent  to  The  Nether¬ 
lands  by  all  radio  carriers  in  the  United  States  wonld 
operate  to  give  Mackay  an  advantage  over  BCAC,  in 
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securing  inbound  traffic  from  The  Netherlands  because  the 
amount  of  return  traffic  which  Mackay  will  receive  will 
depend  to  a  large  extent  upon  the  amount  of  cable  traffic 
diverted  from  Commercial  to  Mackay.  On  the  other  hand, 
the  operation  of  a  circuit  by  Mackay  will  lessen  the  advan¬ 
tage  which  ECAC  has  heretofore  enjoyed  with  respect  to 
inbound  traffic.  'L 
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4L  Mackay  makes  no  allocation  herein  of  existing 
operating  costs  for  the  proposed  circuit,  but  proposes  to 
operate  this  circuit  with  its  present  facilities  except  as 
noted  below.  If  the  proposed  circuit  is  operated  over  the 
direct  route  Mackay’s  out-of-pocket  annual  expenses  would 
beincreased  by  $15,141  for  (a)  two  additional  radio  opera¬ 
tors,  <b)  depreciation  expenses  on  new  transmitting,  receiv¬ 
ing  and  terminal  equipment,  (c)  tube  expenses,  (d)  power 
expenses,  (e)  new  tone  channels,  and  (f )  control  channels. 
If  the  circuit  is  operated  via  Tangier,  Mackay’s  annual 
out-of-pocket  expenses  would  be  increased  by  $6,200  for 
(a)  depreciation  expenses  on  transmitting,  receiving  and' 
terminal  equipment,  (b)  tube  expenses,  and  (c)  power 
expenses.  *  ECAC  contends  that  Mackay’s  annual  expenses 
would  exceed  those  indicated  because  more  than  two  addi¬ 
tional  radio  operators  would  be  required;  but  Mackay 
contends  that  its  existing  staff  could  be  used  for  general 
coverage  of  the  circuit  when  the  two  additional  radio 
operators  were  not  available.  It  was  estimated  that  Mackay 
would  receive  $85,728  in  additional  revenue  annually,  that 
theCommercial  Cable  Company  would  receive  $69,024  less 
annually,  leaving  additional  revenues  accruing  to  the  AC&B 
system  annually  of  $16,704.  .^This  estimate  is  based  on  an 
assumption  that  50  per  cent  of  Commercial’s  traffic  trans- 

*  The  gain  in  revenues  to  the  AC&B  system  from  a  grant  of  Mackey's 
Motherland  applications  would  result  from  the  revenues  derived  from  the 
inbound  traffic  which  The  Netherlands  Administration  would  divert  from  BGAC 
to  Mackay.  On  outbound  traffic  diverted  from  Commercial,  Mackay  and  the 
American  Communications  System  as  a  whole  would  receive  a  smaller  share 
of  the  toDs  (about  $19,900  per  annum)  than  Commercial  now  receives.  . 


A**' 


••  -  .  ,y,  -Vr  >T'-  >1'  *  ,?  ^  '^’  i'F  ‘  1  ‘I ft*  *•  /  V  <H-  i  '  *•  *ti  vl  *«*Yf  **  *‘ 

■*■  a*  ■  .  ’  .'  •*  ,  *  -■' w  ,  *  ,  '  " ,  -s' .  ,  V«;  Ar>  k»T**-K  •*  *  * .  •-  .  '•’*  r  ,■*•*»*%*/* 

*  •  -  '"**'*•*./  «'**.  «  »**.*;•/ A  •*;  '•  *  <  i  _**•  .  *' .  ■  *'‘?'** ’’ \  *, .  ►"-*%*  'V  *  p  /♦JOW'WV, 

w"*»»’  V  *  ■*#**■''  .  ►  ,  ,  .  h  i  .  .  -<v  •  W:‘J  v  .-OS'*!-  . '  'Jl  %‘.-v  ?“■**'•  v  .w  --'A' 

~t.  '■  .*  •:.“'  /’  •  y  ■*;:•  •.fBW'.T  •  tx?-' ■  ':&  *  v>  "X 

W  ‘  J  ,  ’  ,  **>  *  *  **  •  I,  I  -^r  n  ^  >..  «s  »  s  ♦  -V  '  a  1  W1.J4-  s* ,  ’  '  t* 


Decision  of  the  Commission. 


v 
/< . 


r 

i  ,1*- 

f.’v  * 


mitted  to  The  Netherlands  for  file  first  6  months  of  1947  • 
would  be  diverted  by  the  AC&B  system  to  file  radio  circuit  * 
of  Mackay  and  on  the  farther  assumption  that  file  outbound  i 
volume  of  Mackay  would  be  matched  message  for  message 
by  traffic  from  The  Netherlands.  Deducting  the  estimated  ; 
additional  expenses  to  be  incurred  as  a  resalt  of  opening  the  i 
proposed  circnits  of  either  over  the  direct  route  or  •  ~ 
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over  the  route  via  Tangier,  it  appears  that  the  AC&B  sys- 
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tern  would  benefit  slightly  if  file  direct  circuit  is  operated 
and  to  a  somewhat  greater  extent  if  the  circuit  via  Tangier 
is  operated.  .  Vrr  Vt 
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£4842]  42.  On  the  assumption  that  no  duplicate  Mao* 
kay  circuit  would  be  in  operation,  BCAC  estimates  that  it 
would  realize  from  service  with  The  Netherlands  for  a  six 
months  period  operating  revenue  of  $152^67  at  a  cost  of 
$111,146  for  operating  the  circuit,  resulting  in  net  operating 
revenues  of  $41,221.  The  cost  for  operating  the  circuit  was 
arrived  at  by  BCAC  by  computing  its  costs  on  a  system* 
wide  basis  and  allocating  such  costs  to  each  of  its  circuits. 
With  the  proposed  Mackay  circuit  in  operation  and  esti¬ 
mated  to  take  approximately  37  per  cent  outbound  and  38 
per  cent  inbound  of  the  present  business  of  BCAC  away 
from  it,  the  foregoing  operating  revenue  of  $152^67  would 
be  reduced  to  $95,749,  a  revenue  decrease  of  $56,618.*  The 
foregoing  estimated  percentages  of  diversion  from  BCAC 
to  the  proposed  radio  circuit  were  determined  by  reference 
to  the  actual  participation  of  BCAC  and  Mackay  during  the 
first  six  months  of  1947  in  the  radiotelegraph  volume  with 
the  eleven  countries  of  the  world  where  Mackay  and  BCAC 
maintain  circuits  with  the  same  foreign  correspondents; 
namely,  Bermuda,  China,  Czechoslovakia,  Egypt,  Great 
Britain,  New  Zealand,  Australia,  India,  Italy,  Japan  and  the 
U.  S.  S.  B.  However,  we  find  that  these  estimates  by  BCAC 
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i  11m  record  ahowe  that  gLaraltaneoualy  BCA.O’t 
eireoit  would  be  redoeed  from  H11446  to  $75,423. 

of  $20^25,  or  a  deereaae  of  $80^85 
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to  the  Azores,  one  directly  from  New  York  and  the  other 
from  Newfoundland  where  connection  is  made  with  cables 
from  New  York.  Messages  to  Portugal  are  normally  sent 
over  these  cables  via  the  Azores  through  an  automatic  relay 
at  that  point  and  interconnections  with  facilities  of  Eastern 
Telegraph  Company  Ltd,  a  company  controlled  by  Cable  & 
Wireless,  Ltd.  (a  British  company  hereinafter  called  C&W). 
Each  message  is  preceded  by  printed  signal  which  throws 
the  subsequent  messages  into  record  translators  in  the 
Western  Union  office  at  Horta.  There  the  tape  is  auto¬ 
matically  fed  into  the  Fayal-Carcavellos-Lisbon  cable  land- 
.  line  of  the  C&W  system  for  direct  printing  in  the  Lisbon 
office.  Traffic  from  Portugal  which  is  received  at  the 
Azores  by  Western  Union  arrives  at  that  point  over  the . 
C&W  cable  on  Morse  tape  which  is  gummed  down  manually 
on  a  message  blank  and  transferred  through  a  window  sepa¬ 
rating  the  adjacent  Western  Union  and  C&W  offices.  In 
forwarding  the  message  the  Western  Union  operator  trans¬ 
lates  the  Morse  signals  as  he  manually  transmits  the 
message  to  New  York.  Messages  may  also  be  sent  over 
Western  Union  facilities  to  London  hereinbefore  described 
in  connection  with  operations  to  The  Netherlands  and  there 
transferred  to  facilities  of  C&W  for  transmission  to  Por¬ 
tugal  directly  or  to  Portugal  via  the  Azores.  *  Commercial 
■  owns  and  operates  two  cables  to  the  Azores  and  in  addition 
■**  leases  and  operates  two  channels  of  a  Western  Union  cable 
terminating  at  the  Azores.  The  Commercial  office  in  New 
*  York  is  connected  directly  with  the  Commercial  office  in 
the  Azores  by  means  of  these  cables.  At  the  Azores  mes¬ 
sages  for  Portugal  are  transferred  by  manual  relay  to 
:  C&W  for  direct  transmission  to  Portugal;  the  messages 
are  received  by  Morse  tape,  gummed  down  on  a  message 
blank  and  transferred  through  a  window  to  the  adjoining 
,  C&W' office  where  an  operator  translates  the  Morse  sig¬ 
nal s  as  he  manually  prepares  perforated  Morse  tape  for 
onward  transmission,  r  Traffic  from  Portugal  which  C&W 
turns  over  to  Commercial  is  handled  in  the  same  manner 
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as  traffic,  turned  over  by  it  to  Western  Union  as  above  f 


described  .  Messages  may  be  bandied  over  an  alternate 
route  by  any  one  of  Commercial’s  mam  cables  to  London 
hereinbefore  described  in  connection  with  the  operations 
to  The  Netherlands  where  they  may  be  transferred  to  C&W 
for  transmission  by  cable  to  PortogaL  BCAC.  operates 
a  direct  radio  circuit  between  the  United  States  and  Por¬ 
tugal.  At  present  a  high  speed  Morse  channel  is  utilised 
on  its  circuit  to  Portugal  The  circuit  is  open  on  a  24-hour 
basis.  BCAC  indicates  that  printer  operation  will  be 
restored  on  the  Portugal  circuit  as  soon  as  the  Portuguese 
correspondent,  Companhia  Portugueza  Badio  Marconi  (here¬ 
inafter  called  Portuguese  Marconi),  the  same  correspondent 
that  Mackay  proposes  to  deal  with,  is  prepared  to  reestab¬ 
lish  that  method  of  operation.  The  capacity  of  the  BCAC- 
Portugal  circuit  is  2,700  words  an  hour.  The  established 
..hourly  volume  of  traffic  on  the  circuit  between  6  an.  and 
6  pm.  based  upon  studies  made  during  March  and  April 
of  1948,  was  357  words  outbound  and  835  words  inbound. 
Mackay  handles  a  substantial  volume  of  traffic  with  Por¬ 
tugal  through  a  circuit  which  it  operates  via  Lima,  Peru. 
Operations  at  Lima  are  conducted  by  AH  America.  The 
circuit  was  opened  in  1947  after  the  closure  of  Mackay ’s 
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direct  radio  circuit  between  New  York  and  Portugal  At  ■■> \v 


the  present  time  the  unrouted  AO&B  traffic  to  Portugal^  is 
handled  over  this  circuit.;  Prior  to  the  opening  of  its 
service  via  Lima,  Mackay  handled  traffic  to  Portugal  via 
London.  -  In  addition  to  the  above-described  cable  and 
radiotelegraph  service,  there  is  also  airmail  and  radiotele¬ 
phone  service  between  the  United  -States  and  Portugal  r;i. 
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:  ;  [4845]  46.  The  annual  volume  of  telegraph  traffic 
between  the  United  States  and  Portugal  and  the  revenue 
derived  therefrom  rose  from  a  total  of  559,169  words  and 
$28,664  of  revenue  in  1938  to  a  high  of  6,374,027  words  and 
$375,993  of  revenue  in  1941  Since  that  year  both  the  traffic 
volume  and  revenue  have  generally  decreased  with  the 
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of  the  Word  volume  over  the  peak  yCar  of  1941  althOughribt 
in  the  revenue  for  the  traffic  handled.  L11946  thevofcmie 
decKnedtO  5,603,498  words  producing  $162,737  ih  revenue 
knd  in‘1947  it  farther  dedinod  to  5,422^21  Words  produc¬ 
ing  $172^21  in  rev&m&  The  competing'  radio  and7  cable 
eatfriere  serving  Portugal  haVe  each  obtained  a  snbstantial 
idiai«  of  the  tOt^  indn^6py  volume  firbm  1936  throng  1947. 
Durixig  tins'  period'  the'  cable!  carriers  handled  20,285,430 
words*  or  45:3  percent  ahdJ  the  radio  earners  handled 
24,599,080  wotds  or  54:7  percent  of  vthO  totalindustry  vol¬ 
ume.'  '  For  the  first  six  months  of  1947  radio  carriers  han- 
dled'  li703,060  words  dr  65  percent  ahdr  the!  cable  carriers 
90^900  words-  or  35  percent  Of  the  total  industry  volume. 
During  the  period  preceding  World' War  11  Commercial 
handled  approximately  35  to  38  percent  and  Western  Union 
37  to  39  percent,  while  BCAC  generally  handled  lCsS  than 
25  percent  Of  the  total  industry  volume  bCtween  the  United 
States'  and  PorfguaL-  BCAC  increased  its-  participation 
doting  -  the  wter  period  while  the  participation  of  Western 
Unidh  and  Commercial  declined.  Dnring  the  first  6  months 
ofr1947  both  Western  Union  and  Commercial  increased 
their  share  of  the  total  Portugal  traffic^  so  that  Western 
Union  handled  28:8  percent  and  Commercial  5.9*  percent  of 
the  total  industry  industry  volume.  To  some1  extent  at 
least.  Commercial's  relatively  sxr&h  share  of  both  the  total 
traffic  exchanged  with  Portugal  and  the/  cable  traffic  inbound 
from' that  cibnirtry  is  due  to  its  failure  to  secure  a  larger 
sfcareof  the  outbound  traffic.  This  isrso  because  thesh-are 


on  the  proportion  of  the  total  outbound  cable  traffic  it 
carries  to the  Azores  for  transfer  and  ultimate  delivery  in 
Portugal  Oh  the  othet  hand,  it  is  to  be  noted  that  the  share 


ink  the  Sni  fix  month*  of  IMT^Maekay  handled  3.2%  of  the  traffic 
£asg&  with  Portugal;  bring  the  ACfcB  share  during  that  period  to  94%'. 
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decreased  steadily.1  During  the  first  six  months  of  1947  the 
total  telegraph  traffic  to  and  from  Portugal  was  approxi¬ 
mately  equal  to  or  was  in  [4846]  excess  ot,  the  volume  of 
traffic  handled  during  the  same  period  between  the  United 
States  and  each  of  the  following  countries,  namely,  Austria, 
Bermuda  Bulgaria,  Czechoslovakia,  Dominican  Republic, 
Guatemala,  Haiti,  Panama  and  Yugoslavia.  Mackay  and 
RC AC  had  been  authorized  to  communicate  with  all  these 
countries  with  the  exception  of  Guatemala  and  Panama  with 
which  RCAC  and  Tropical  Radio  Telegraph  Company  had 
been  authorized  to  communicate.  In  respect  of  Czechoslo¬ 
vakia,  Mackay,  RCAC  and  Press  Wireless,  Inc^  had  been 
authorized '  to  communicate.  ’'  In  the  case  of  Bermuda, 
Bulgaria,  Czechoslovakia,  Egypt  and  Yugoslavia,  Mackay 
and  RCAC  were  authorized  to  communicate  with  the  same 
foreign  government  or  government-controlled  communica¬ 
tion  agency.*  ■  '*  :■ 
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47.  Mackay  proposes  to  operate  with  Portugal  on  its 
presently  assigned  frequencies;  Mackay  does  not  behove 
that  any  additional  frequency  assignments  will  he  needed 
and  Mackay  is  not  requesting  herein  any  additional  fre¬ 
quencies  to  resume  operations  with  Portugal.  Mackay 
operated  a  circuit  with  Portugal  on  its  presently  assigned 
frequencies  until  its  special  temporary  authorization  was 

-  ~  .....  t.’  : 

x  In  this  connection,  the  following  table  shows  in  comparison  the  share  of 
inbound  and  octbosnd  traffic  bandied  by  Coanaerdal,  Western  Union  and 
BCAC  in  prewar  and  postwar  periods.  ■  *  <>.{•- 


352%  392%  45.0%  28.4%  17.T%  81.7% 


1947  (1st  half) _  7.6  8.4  37.6  16.2  49.4  SOS  . 
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*  Although  certain  of  the  gnats  referred  to  therein  were  node  by  the  Fed¬ 
eral  Badio  Commission  prior  to  the  erection  of  the  Federal  Oomndeitai 
Ctomnriarion,  or  were  initially  issued  by  the  Federal  OMProfaaHoaa  OoMle- 
don  daring  the  war,  without  hearing»  .the  Commission  has  since  made  periodic 
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canceled  by  the  Commission  as  hereinbefore  stated.  Mackay 
proposes  to  use  frequencies  15535  k.c.  and  9290  kc.  In  addi¬ 
tion  to  its  authorized  use  at  Brentwood,  frequency  15535 
kc.  is  authorized  to  Mackay  for  communication  in  the  west¬ 
ward  direction  from  San  Francisco.  The  use  of  such  fre¬ 
quency  at  New  York  in  the  eastward  direction  did  not  con¬ 
flict  with,  and  Mackay  believes  that  it  will  not  conflict  with, 
its  use  at  San  Francisco.  Other  frequencies  may  be  required 
from  time  to  time  to  meet  changing  seasons,  but  Mackay 
proposes  to  meet  this  situation  by  shifting  frequencies 
between  circuits  to  serve  different  atmospheric  conditions 
experienced  at  different  times  of  the  year,  a  practice  nor¬ 
mally  followed  by  radio  carriers.  ^  The  transmitting  equip¬ 
ment  for  the  proposed  circuit  is.  presently  used  for.  com¬ 
munication  with  Madrid,  Spain  and  Mackay  intends  to  add 
Lisbon,  Portugal,  as  a  point  of  communication  by  means 
of  forked  operations.  The  same  transmitter  will,  therefore, 
be  used  for  service  to  both  Portugal  and  Spain.  At  Mao- 
ksy’s  receiving  station  and  at  the  central  radio  office  in  New 
.  York  separate  facilities  will,  however,  be  provided  for 
reception  from  Portugal  Under  this  plan  the  signal  trans¬ 
mitted  by  Mackay  from  New  York  would  be  capable  of 
being  received  simultaneously  at  Lisbon  and  Madrid  The 
transmission  of  traffic  intended  for  one  point  would  be  pre¬ 
ceded  by  a  signal  calling  in  that  point  to  receive  the  trans¬ 
mission  that  would  follow.  .The  practice  of  forking  is  gen¬ 
erally  followed  by  radio  carriers  in  instances  where  in  their 
judgment  separate  independent  channels  of  communica¬ 
tion  are  not  warranted^  Mackay  refers*  to  operations  by 
BCAO  on  a  forked  basis  from  New  York  over  its  Morse 
circuit  with  Guatemala  and  Panama?  Equador  and  Chile; 
Norway  and  Finland;  Madrid  and  Barcelona,  Spain;  Poland 
and  Syria;  Egypt  and  Turkey;  Czechoslovakia  and  Yugo¬ 
slavia  and  Greece.  Beference  was  also  made  by  Mackay 
to  printer  circuits  operated  by  RCAC  on  a  forked  basis 
with  Germany  and  Austria;  Haiti  and  Dominican  Republic; 
and  Surinam  and  Curacao.  The  [4847]  operation  of  Mac- 
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kay’s  circuit  in  the  westward  direction  from  Portugal  will 
be  similarly  on  a  forked  basis,  Portuguese  Marconi  work¬ 
ing  with  both  Mackay  and  BCAC’s  receiving  stations  in  the 
New  York  area,  Mackay  and  BCAC  each  accepting  the 
traffic  addressed  to  it  and  rejecting  the  traffic  addressed  to 
the  other,  but  both  maintaining  a  watch  on  their  respective 
ends  of  the  circuit  to  receive  traffic  addressed  to  them.  The 
record  indicates  that  this  method  of  communication  inbound 
to  the  United  States  is  followed  in  certain  other  instances. 
For  the  operation  of  the  circuit  eastward  from  New  York 
Mackay  will  require  no  additional  facilities  since  the  cir¬ 
cuit  will  be  operated  on  a  forked  basis  with  Madrid  and  the 
frequencies  and  facilities  for  transmission  to  Madrid  win 
serve  for  transmission  to  Lisbon.  For  operation  of  the  cir¬ 
cuit  in  the  western  direction  to  the  United  States,  Mackay 
win  also  use  existing  facilities  but  win  be  required  to 
restore  the  tone  channel  between  Southampton  and  New 
York  to  deliver  the  Lisbon  signal  from  the  Southampton 
receiver  to  New  York.  One  additional  operator  win  be 
needed  if  Mackay ’s  operation  with  Lisbon  is  resumed.  Mac¬ 
kay  states  that  it  win  use  the  same  facilities' that  it  used  in 
operating  the  circuit  with  Portugal  before  its  temporary 
authorization  was  canceled,  that  the  facilities  are  available 
for  resumption  of  the  service,  and  that  based  upon  expe¬ 
rience  during  Mackay ’s  previous  operations,  the  facilities 
and  frequencies  thus  utilized  will  be  satisfactory  for  reli- 
ableservice. 

48.  Mackay  proposes  to  operate  the  circuit  by  Morse 
until  changed  over  to  printer.  It  operated  the  circuit  by 
Morse  until  its  temporary  authorization  to  operate  the 
circuit  was  canceled  by  the  Commission.  Before  the  Mac¬ 
kay  circuit  with  Portugal  was  opened,  Portuguese  Marconi 
advised  Mackay  that  it  would  operate  at  that  time  only  on 
the  ordinary  Morse  basis  without  frequency  shift  but  that 
it  expected  in  the  future  to  printerize  the  circuit  on  a  fre¬ 
quency  shift  basis.  Since  Mackay  win  operate  with  Lisbon 
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on  a  forked  basis  with  Madrid,  it  will  be  unable  to  operate 
by  printer  with  Lisbon  until  the  distant  terminal  of  its 
Madrid  circuit  has  been  printerized  and  this  Mackay  in 
cooperation  with  SABA,  its  associated  company  in  Madrid,1 
is  prepared  to  do  when  Lisbon  is  ready  for  such  operation. 
It  is  Mackay  *8  plan  to  operate  the  circuit  during  the  same 
hours  that  it  operates  with  Madrid,  namely,  from  6  ajn.  to 
10  pjiL,  E.  S.  T.  The  bulk  of  radio  traffic  moves  between 
New  York  and  Lisbon  during  those  hours  as  shown  by 
BCAC’s  experiences,  on  March  3,  1948,  when  only  33  of 
429  messages  (7.7%)  were  handled  during  the  other  hours 
and  on  April  16, 1948,  when  only  33  of  406  messages  (8.1%) 
were  handled  during  the  other  hours. 

49.  BCAC  contends  that  Mackay’s  proposed  service 
would  be  inferior  to  that  now  available,  would  tend  to 
degrade  the  existing  service,  and  would  place  obstacles 
in  the  path  of  improving  the  New  York-Lisbon  service.  As 
has  been  set  forth  in  the  case  of  The  Netherlands,  we  find 
that  under  the  view  we  take  of  the  applications  herein,  it 
is  not  necessary  for  us  to  make  a  comparative  evaluation  of 
BCAC ’8  present  service  and  Mackay’s  proposed  service  in 
this  proceeding.  We  find  on  the  basis  of  the  record  herein 
that  Mackay  has  demonstrated  that  it  is  capable  of  provid¬ 
ing  adequate  service  to  Portugal  On  the  other  hand,  we 
consider  that  the  effect  that  a  grant  of  Mackay’s  applica¬ 
tions  might  have  on  the  speed  and  quality  of  the  present 
service  or  on  the  opportunity  to  improve  such  service  is 
relevant  to  our  decision  on  Mackay’s  applications  to  serve 
Portugal.  We,  therefore,  shall  examine  BCAC’s  contention 
with  respect  to  the  matter  in  some  detail 

[4848]  50.  BCAC’s  contention  that  a  grant  of  Mackay 
applications  to  serve  Portugal  would  degrade  existing 
service  to  that  country  is  based  primarily  on  the  fact  that 
the  circuit  to  Portugal  would  be  a  forked  circuit  In  this 

1  The  matter  of  the  printerixation  of  the  Madrid  circuit  will  be  diaeaaeed 
more  fully  below. 
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connection,  ECAC  alleges  “messages  from  Portugal  to 
RCAC  will  have  to  be  delayed  whenever  Portugal  is  trans¬ 
mitting  to  Mackay.  In  addition,  ECA  traffic  to  Portugal 
will  have  to  be  delayed  while  Mackay  is  transmitting  to 
Portugal.”  With  respect  to  traffic  from  Portugal,  the 
record  shows  that  Mackay  and  ECAC  will  both  monitor  all 
transmissions  at  all  times  that  their  respective  circuits  are 
operative;  and  that  each  company  will  receive  a  share  of 
the  inbound  traffic  that  is  proportionate  to  the  share  that  its 
outbound  traffic  bears  to  the  total  outbound  traffic  to  both 
companies.  Thus,  the  Portuguese  company  will  transmit 
messages  as  heretofore  except  that  it  will  indicate  by  an 
appropriate  prefix  that  certain  of  the  messages  are  destined 
for  ECAC  and  others  are  destined  for  Mackay.  It  does  not 
appear  that  there  will  be  any  greater  delay  in  the  trans¬ 
mission  of  such  messages  from  Portugal  or  in  their  receipt 
in  the  United  States  then  there  is  at  present  With  respect 
to  traffic  outbound  from  the  United  States,  it  appears  that  if 
Portuguese  Marconi  were  to  assign  only  one  operator  to 
man  the  two  receiving  positions  (Le.,  the  one  over  which 
Mackay ’s  messages  and  the  one  over  which  ECAC  messages 
are  received  from  the  United  States),  there  is  some  possi¬ 
bility  that  the  handling  of  the  outbound  messages  of  one 
of  the  two  carriers  might  be  delayed  while  the  operator  was 
transcribing  the  messages  which  were  being  transmitted 
simultaneously  by  the  other  carrier.  The  record  does  not 
contain  sufficient  evidence  to  indicate  the  nature  and  extent 
of  the  delays  which  might  result  from  such  operation.  It 
appears,  however,  that  this  situation  obtains  whenever  two 
United  States  carriers  communicate  with  the  same  foreign 
administration  which  assigns  only  one  operator  to  handle 
the  traffic.  Further  regarding  the  matter  of  speed  of 
service,  the  executive  vice  president  of  ECAC  testified  that 
he  was  reasonably  sure  that  the  foreign  correspondents  did 
not  attach  as  much  significance  to  the  speed  and  quality  of 
service  as  the  United  States  carriers  do.  Under  these  dr- 
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cnmstances,  we  cannot  find  that  a  grant  of  Mackay’s  appli¬ 
cations  to  serve  Portugal  would  have  an  appreciable 
adverse  effect  on  the  service  now  available  via  BCAC. ' 

<,  t  tm,  •  •  »  ■* 

•>  5L  BCAC  also  argues  that  since  Mackay’s  proposed 
circuit  to  Portgnal  would  be  forked  with  Mackay’s  circuit  to 
Spain,  it  would  not  be  possible  to  introduce  frequency  shift 
printer  operation  with  Portugal  until  such  time  as  Mackay’s 
Spanish  correspondent  was  also  prepared  to  install  the 
necessary  equipment  to  operate  by  this  means.  The  record 
shows,  however,  that  Mackay’s  correspondent  in  Spain  is 
Sodedad  Anonima  Radio  Argentina;  that  this  company, 
like  Mackay,  is  a  subsidiary  of  AC&B ;  and  that  Mackay  is 
prepared  to  provide  the  necessary  equipment  at  the  Madrid 
station  of  its  associated  company  to  permit  the  same  type 
of  operation.  Under  these  circumstances,  we  cannot  find 
that  a  grant  of  Mackay’s  applications  would  unduly  delay 
the  installation  of  frequency  shift  printer  operation  once 
Portuguese  Marconi  indicates  its  desire  to  make  use  of  the 
equipment. 

*  ■  * 

..  £4849]  52.  If  Mackay’s  application  is  granted  herein, 
Mackay  will  offer  the  standard  classifications  of  telegraph 
service  at  the  rates  presently  in  effect  by  all  carriers. 
Mackay  states  that  it  will  provide  radiophoto  service  as 
soon  as  Portuguese  Marconi  is  ready  to  commence  such 
operations,  and  further,  that  it  will  also  provide  program 
transmission  and  reception  service  if  demand  should  arise 
therefor.1  The  arrangements  between  Mackay  and  Por¬ 
tuguese  Marconi  provides  that  the  radio  tolls  will  be 
divided  50  percent  to  the  transmitting  and  50  percent  to  the 
receiving  stations  after  deduction  of  terminal  charges  and 
outpayments.  This  arrangement  as  well  as  the  arrangement 
for  accounting  and  settlements  will  be  the  same  as  are 
applied  to  the  drcnt  operated  by  BCAC  with  Portuguese 

*Am  noted  above,  at  the  time  of  the  Hearing!  herein,  Itufaqr  provided 
zadiophoto  eerviee  with  only  one  country,  Brmsfl. 


of  the  revenue  from  outbound  traffic  would  be  less  than 
that  now  realized  by  Commercial  Cable.  Therefore,  any 
diversion  of  outbound  traffic  from  Commercial  to  Mackay 
would  result  in  a  reduction  in  revenue  to  the  AC&R  system 
and  the  American  communication  industry.  On  the  basis 
of  data,  in  the  record,  it  appears  this  loss  will  approximate 
$1,000  per  annum.1-  It  further  appears  that  any  increase 

•  r*-  ****  <*v  '  »*  •'  •  *  *  *  *  •  "  1C*- 

*-"•*  *,  -t  ^  -  -  *  *■  *  '  '  '*•* 

•  lKuhj  aethnated  that  Commercial*!  icranae  -woold  be  rodeoed  ty  aboat 
$8,000  beeaaae  of  the  drrereion  of  ite  traffic  to  Xacka?,  while  Utekaj’i  ahaze 
of  the  toUa  on  eaoh  traffic  mold  be  $808. 
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in  inbound  traffic  that  Mackay  may  receive  from  Portu¬ 
guese  Marconi  will  be  at  the  expense  of  BGAC,  which 
heretofore  operated  the  only  direct  radio  circuit  with 
Portugal.*  *'r_.  •-,*  '  w> 

rfr  *  *  “  *»-  * 

*  •  J  /  . 

^  [4850]  53.  Mackay  makes  no  allocation  herein  of  exist¬ 
ing  operating  costs  for  the  proposed  circuit,  bnt  proposes 
to  operate  it  with  its  present  facilities,  except  as  noted 
below..  Mackay  estimated  that  additional  out  of  pocket 
expenses  of  $5,148  would  be  incurred  on  an  annual  basis  if 
the  proposed  circuit  is  operated  by  Morse  to  Portugal  and 
$5,608  if  it  were  operated  by  printer.  The  $5,148  is  made 
np  of  $3,448  for  radio  operators  and  $1,700  for  new  tone 
channels  from  the  receiving  station  to  the  operating  room. 
The  $5,608  is  made  np  of  $3,183  for  radio  operators,  $375 
for  depreciation  on  receivers,  $350  for  depreciation  on 
operating  room  equipment  and  $1,700  for  the  new  tone  chan¬ 
nels  from  the  receiving  station  to  the  operating  room. 
BGAC  contends  that  the  additional  annual  expenses  to  be 
incurred  would  exceed  the  amount  of  $5,148  or  the  amount 
of  $5,608,  as  the  case  may  be.  Mackay  estimates  that  the 
additional  revenue  which  Mackay  would  derive  from  the 
proposed  circuit  to  Portugal  would  be  $45492  annually 
and  that  the  reduction  in  revenues  to  Commercial  because 
of  a  diversion  of  traffic  from  Commercial  to  Mackay  would 
amount  to  $2,068,  leaving  estimated  additional  annual  rev¬ 
enues  to  the  AC&B  system  of  $43424.  After  deducting  the 
$5448  or  the  $5,606  for  operation  by  Morse  or  by  printer, 
as  the  case  may  be,  there  would  be  left  to  the  AC&B  system 
the  amount  of  $37,976  if  the  circuit  is  operated  by  Morse 
or  $37,516  if  the  circuit  is  operated  by  printer.  The  esti¬ 
mates  for  additional  revenue  were  based  on  the  assumption 
that  (a)  25  percent  of  the  Commercial  traffic  originating 
in  the  United  States  in  the  last  6  months  of  1947  would 
be  diverted  by.  the  AC&B  system  to  the  direct  circuit  of 
Mackay  (having  previously  estimated  that  75  percent  of 
Commercial’s  traffic  was  specifically  routed),  (b)  all  of 
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the  AC&R  system  transiting  traffic  to  Portugal  would  like¬ 
wise  be  diverted  to  the  Mackay  circuit,  and  (c)  with  the 
reopening  of  the  direct  circuit  Mackay  would  again  realize 
its  experience  of  the  last  6r months  of  1947  that  two-thirds 
of  the  traffic  forwarded  to  Portugal  resulted  from  the  open¬ 
ing  of  the  direct  circuit.  It  was  further  assumed  that  the 
outbound  volume  of  Mackay  thus  created  would  be  matched 
message  for  message  with  traffic  from  Portugal.  BCAC 
admits  that  substantial  additional  revenue  from  the  opera¬ 
tion  of  a  radio  circuit  by  Mackay  with  Portugal  would  be 
realized  by  Mackay,  but  contends  that  the  record  fails  to 
support  the  estimates  of  Mackay  as  reflecting  what  addi¬ 
tional  revenue  may  be  expected  BCAC  refers  to  the  fact 
that  upon  closing  of  Mackay’s  direct  circuit  with  Portugal 
on  February  12,  1948,  Mackay  immediately  instituted  ser¬ 
vice  with  Portugal  via  the  relay  station  at  Lima,  Pern,  and 
points  out  that  the  testimony  in  the  record  on  behalf  of 
Mackay  shows  that  (a)  all  AC&B  system  unrooted  traffic 
to  Portugal  is  transmitted  over  the  circuit  via  Lima;  (b) 
all  traffic  routed  via  Mackay  is  likewise  handled  via  Lima; 
(c)  the  AC&R  system  received  return  traffic  from  Portugal 
via  the  Tima  circuit;  and  (d)  the  same  rates  and  division 
of  tolls  apply  over  the  relay  route  as  via  the  direct  circuit. 
In  this  connection,  BCAC  also  points  out  that  no  allowance 
was  made  for  reduction  in  revenue  to  Commercial  for 
handling  traffic  from  Portugal,  although  the  record  shows 
that  Commercial  receives  a  return  based  on  traffic  trans¬ 
mitted  to  Portugal  under  contractual  arrangements  by 
Commercial  and  Western  Union  with  C&W,  whereby  C&W 
distributes  westbound  cable  traffic  between  Western  Union 
and  Commercial  in  proportion  to  the  total  amount  of  such 
traffic  transmitted  eastward  by  the  two  cable  companies. 
While  it  appears  from  the  foregoing  that  the  [4851]  addi¬ 
tional  net  revenues,  which  Mackay  and  the  AC&B  system 
may  expect  to  derive  from  the  operation  of  its  proposed 
circuit  to  Portugal,  will  be  less  than  the  above-cited  esti¬ 
mate  of  $37,976  or  $37,516  per  year,  the  record  does  Wit 
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!  indicate  that  Mackay  and  the  AC&B  system  would  derive 
additional  net  revenues.1 

%  ► 

•  *  r 
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^  '  «.>•*<  !  * .  .  •  *  ‘ 

54.  Testimony  on  behalf  of  BCAC  indicates  that  in  the 
absence  of  a  duplicate  Mackay  circuit  BCAC  would  realize 
J  from  service  with  Portugal  for  a  6-months’  period  opera¬ 
ting  revenue  of  $93,589,  at  a  cost  of  $78,484  arrived  at  by 
the  same  method  as  that  described  above  in  respect  of  Its 
i  circuits  to  The  Netherlands,  resulting  in  net  operating 
revenues  of  $15,105.  On  the  same  basis,  but  with  the  pro¬ 
posed  Mackay  circuit  in  operation  and  taking  an  estimated 
;  31  per  cent  outbound  and  37  per  cent  inbound  of  the  present 
business  of  BCAC  away  from  it,  the  foregoing  operating 
!  revenue  of  $93^589  would  be  reduced  to  $58,105.3  As  was 
i  indicated  above,  however,  in  connection  with  the  considera¬ 
tion  of  the  record  relating  to  the  proposed  circuit  to  The 
Netherlands  we  find  that  these  estimates  by  BCAC  are 
questionable  because  of  the  testimony  of  its  executive  vice 
i  president  that  he  doubted  whether  any  of  BCAC’s  traffic 
i  would  be  diverted  to  Mackay.  The.  record  indicates  that 
there  would  be  some  diversion  from  BCAC,  particularly 
with  respect  to  inbound  traffic  from  Portugal,  but  we  are 
unable  to  find  from  the  record  what  the  exact  extent  of 
i  diversion  would  be.  As  we  noted  above  in  the  case  of  The 
I  Netherlands,  the  records  indicate  that  BCAC’s  position  in 
the  industry,  its  financial  status,  and  its  ability  to  compete 
for  international  telegraph  traffic  would  not  be  endangered 
by  a  grant  of  Mackay’s  Portugal  application.  No  sub¬ 
stantial  diversion  from  Western  Union  is  indicated  in  the 
record.  ^  ^ 

i  As  noted  above,  the  gain  in  revenue*  that  will  accrue  to  Mackay  and  the 
10IB  system  from  a  grant  of  Mackay**  Portugal  application*  would  result 

from  revenncs  derived  from  inbound  traffic. 

.  •  J  y  ‘  *•  *  .»  ’  ^  -  1 

*  The  record  abows  that  simultaneously  BGAC*s  expense  applicable  to  this 
circuit  would  be  reduced  from  $78,484  to  $57,085,  thus  leaving  it  with  net 
operating  revenncs  of  $1440  or  a  decrease  of  $14,065  from  the  figure  of 
$15405? 
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.  55.  The  principal  competitors  for  telegraph  service 
with  Portugal  are  Western  Union,  Commercial  and  BCAC. 
Mackay  also  competes  through  operation  of  its  route  via 
Lima,  Pern.  For  the  first  half  of  1047,  the  cable  carriers 
handled  45.3  per  cent  of  the  outbound  traffic  to  Portugal 
and  BCAC  49.4  per  cent.  During  the  same  period  the 
cable  carriers  handled  19.6  per  cent  of  the  traffic  inbound 
from  Portugal  and  BCAC  80.2  per  cent  The  cable  carriers, 
therefore,  handled  34.7  per  cent  of  the  combined  inbound 
and  outbound  traffic  with  Portugal  and  BCAC  62JL  per 
cent  In  August  1942  Commercial  entered  into  an  arrange¬ 
ment  with  Western  Union  and  C&W  by  which  Commercial 
received  a  proportionate  share  of  cable  traffic  from  Portu¬ 
gal  coming  into  possession  of  C&W.  Prior  to  December 
31,  1941,  Commercial  was  permitted  to  solicit  traffic  in 
Portugal. .  From  December  31,  1941,  until  August,  1942, 
when  the  arrangement  with  Western  Union  and  C&W  was 
made,  Commercial  was  not  permitted  to  solicit  traffic  in 
Portugal  and  C&W  turned  its  traffic  from  Portugal  over  to 
Western  Union  at  the  Azores.  The  arrangement  made  in 
August,  1942,  with  Western  Union  and  C&W  placed  Com¬ 
mercial  on  an  equal  basis  with  Western  Union  but  Com¬ 
mercial  has  been  unable  to  build  its  traffic  with  Portugal 
up  to  the  level  of  Western  Union  traffic.  [4852]  Although 
Portuguese  Marconi  is  90  percent  owned  by  C&W,  Mackay 
contends  that  there  is  a  strong  trend  in  Portugal  to  radio. 
In  respect  of  inbound  traffic  from  Portugal,  BCAC  received 
from  31.4  to  35.3  percent  of  the  total  inbound  wordage  in  the 
prewar  years  of  1937-1939  as  compared  with  80.2  percent 
for  the  first  6  six  months  of  1947  and  in  respect  of  outbound 
traffic  BCAC  handled  12.8  in  17.7  percent  in  the  prewar 

years  1937-1939  as  compared  with  49.4  percent  during  the 

_ 

s  Commercial  Cable  waa  approached  by  Italeable  with  a  propoeal  that  the  two 
companion  conclude  an  arrangement  thnflar  to  the  prewar  agreement  for  tike 
transfer  of  traffic  to  and  from  Portugal  at  Urn  Asotea.  Italeable  Ja  permitted 
to  eoUdt  in  Portugal.  The  record  ahowa  that  Commercial  Cable  did  not  racpond 
to  fhaee  overtures.  v~ 

-  .  I  -  ..r,  ■  .s'  >« 
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first  6  months  of  1947.1:  It  appears  that  BCAC  has  an 
advantage  over  the  cable  carriers  because  the  cable  car¬ 
riers  may  not  solicit  for  their  routing  in  Portugal  and 
handle  only  such  traffic  from  Portugal  as  Cable  and  'Wire¬ 
less  turns  over  to  them  at  the  Azores,  whereas  BCAC, 
which  operates  the  only  direct  radiotelegraph  circuit  to  the 
United  States,  receives  the  great  bulk  of  the  telegraph  traffic 
which  is  in  the  control  of  Portuguese  Marconi.  It  appears 
also  that  Mackay’s  proposed  direct  radio  circuit  would  pro¬ 
vide  faster  and  more  accurate  service  than  that  provided  by 
cable  via  the  Azores  where  manual  relays  are  involved  and 
faster  and  more  accurate  service  than  that  provided  by 
Mackay  via  Lima  where  manual  relays  are  also  involved. 
To  the  extent  that  Portuguese  Marconi  will  turn  over  to 
Mackay  a  proportion  of  Marconi’s  westbound  radio  traffic 
equal  to  Mackay’s  proportion  of  eastbound  traffic  sent  to 
Portugal  by  all  radio  carriers  in  the  United  States,  Mackay 
will  enjoy  an  advantage  over  BCAC.  This  is  so  because  the 
amount  of  westbound  traffic  which  Mackay  receives  will 
depend  to  some  extent  on  the  amount  of  eastbound  cable 
traffic,  diverted  from  Commercial  Cable  to  Mackay.  On  the 
other  hand,  the  operation  of  a  circuit  by  Mackay  will  lessen 
the  advantage  which  BCAC  has  heretofore  enjoyed  with 
respect  to  inbound  traffic.  :  v 

•  .  Subtstam  • 

<  f  '  '  a 

56.  No  American  carrier  operates  in  Surinam.  Com¬ 
munication  service  in  Surinam  is  provided  for  by  the 
Surinam  Government  through  the  Administration  of  Posts, 
Telegraphs  and  Telephones  (hereinafter  called  the  Surinam 
Administration).1  Western  Union  owns  and  operates  a 

-w  l  Specific  data  with  respect  to  the  share  of  traffic  handled  by  each  major 
carrier  serving  Portugal  in  the  prewar  years  (1987-1989)  as  compared  with  the 

period  1945-1947  (1st  half)  have  been  set  forth  above. 

.  .  «  *  -  ' 

a  As  noted  above  in  the  ease  of  The  Netherlands  and  Portugal,  there  is 
also  «»■— —fi  and  radiotelephone  service  between  the  United  State*  and  Surinam. 
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cable  from  Miami  Beach,  Florida,  to  the  Barbados  and  3  -  . 
cables  from  Key  West,  Florida  to  Havana,  Cuba.  The 
cable  to  the  Barbados  connects  with  a  cable  system  afford¬ 
ing  direct  service  to  Brazil,  Argentina,  Uruguay  and  points 
on  the  west  coast  of  South  America.  The  cables  to  Cuba 
provide  direct  automatic  connection  to  Jamaica,  Puerto  •  t 
Bico,  Trinidad  and  other  points  in  the  West  Indies  and 
Caribbean  area.  The  normal  route  for  Western  Union 
traffic  to  Surinam  is  over  the  cable  from  Miami  to  Havana. 
Each  message  to  Surinam  is  preceded  by  a  signal  which 
automatically  provides  for  a  cutting  in  of  a  reperforator 
at  Kingston,  Jamaica.  At  Kingston  the  resultant  reper-  : 
f orated  tape  feeds  into  a  cable  circuit  from  Kingston  via 
Turks  Island  to  the  Barbados  central  office  of  the  C&W 

V  I 

system.  At  the  Barbados  central  office  the  message  is 
received  on  a  reperforator  and  the  tape  is  retransmitted  to 
the  Barbados  wireless  station  of  C&W  where  it  is  received 
on  a  recorder  slip.  -  There  the  message  is  repnnched  and  *  j 
transmitted  by  C&W  by  radio  to  Surinam.  [4853]  Western 
Union  has  available  certain  alternate  routes,  one  being 
over  the  cable  circuit  of  Western  Union  to  London  where 
the  message  may  be  transferred  to  the  C&W  system  and 
sent  by  C&W  over  a  direct  radio  circuit  from  London  to 
Surinam  and  another  route  being  from  New  York  to  London 
thence  by  cable  to  Pernambuco,  Brazil,  thence  to  the  Bar- 
bados.  Transfers  on  the  last  route  just  described  are  made 
by  tape  relay.  Messages  may  be  handled  from  the  United  \ 
States  to  Surinam  over  facilities  of  All  America.  Such 
messages  are  transmitted  from  New  York  over  one  of  3 
cables  to  Fisherman’s  Point,  Cuba,  from  which  they  are 
transmitted  by  automatic  reperforated  tape  relay  to  San  -  j 
Juan,  Puerto  Bico,  via  a  direct  relay  through  Cuidad  Tru¬ 
jillo,  Dominican  Republic.  At  San  Juan  the  messages  are 
transferred  to  C&W  and  C&W  then  transmits  the  messages 
to  the  Barbados  where  they  are  sent  by  C&W  by  its  direct 
radio  circuit  to  Surinam.  All  America  has  an  alternate 

_  .  i 

route  providing  for  transfer  to  C&W  at  Santiago,  Cuba, 
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from  which  point  messages  may  be  forwarded  to  Surinam 
i  via  fho  C&W  radio  station  at  the  Barbados.  The  remaining 
communications  route  from  the  United  States  to  Surinam 
r  is  a  direct  radiotelegraph  circuit  operated  by  RCAC  and 
the  Surinam  Administration  between  New  York  and  Para¬ 
maribo,  Surinam.  The  circuit  is  open  from  6  a.  m.  to  8  p.  m., 
E.S.T.  During  the  hours  that  the  circuit  is  opened  for 
traffic,  it  is  operated  by  printer  on  a  continuous  forked  basis 

with  Curacao. 

?  *•  *  * 

57.  There  are  no  cable  facilities  connecting  Surinam 
!  -with  exterior  points.  Operations  by  radio  between  the  Bar¬ 
bados  and  Paramaribo  are  conducted  on  a  scheduled  basis 
every  half  hour  during  the  hours  from  5  am.  to  9  pm., 
E.  S.  T.  with  an  added  schedule  at  9:45  pj m,  E.  S.  T.  The 
C&W  office  in  San  Juan  where  All  America  transfers  its 
traffic  to  C&W  closes  at  8  pjn,  E.  S.  T.  On  the  basis  of  a 
study  of  traffic,  other  than  night  letters,  transmitted  south¬ 
bound  by  All  America  for  further  transmission  from  Puerto 
Rico  to  Surinam  during  the  periods  September  15  to  17, 
1947,  and  November  3  to  17, 1947,  the  average  elapsed  time 

;  after  transfer  to  C&W  at  San  Juan  and  until  received  by 
radio  at  Paramaribo  was  5.5  hours.  With  respect  to  traffic 
i  transferred  to  C&W  at  San  Juan  between  the  hours  of  10 
am.  and  6  pjn,  San  Juan  time,  the  average  elapsed  time 
i  was  slightly  in  excess  of  3  hours,  the  shortest  elapsed  time 
in  respect  of  any  message  being  one  hour  and  58  minutes  on 
one  full  rate  message. 

58.  Mackay  proposes  to  operate  the  direct  radiotele¬ 
graph  circuit  between  New  York  and  Paramaribo  using  the 

!  same  frequencies  which  it  used  during  the  period  from 
i  November  17, 1947  until  January  2, 1948,  when  it  operated 
a  direct  radiotelegraph  circuit  between  those  points  pursu¬ 
ant  to  the  special  temporary  authority  hereinbefore  men¬ 
tioned.  Using  frequencies  assigned  as  part  of  its  general 
i  complement  of  frequencies  authorized  for  its  use  at  its 
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Brentwood  station  Mackay  conducted  operations  by  forking 
Paramaribo  with  other  places  in  the  Caribbean  area,  such 
as  Cuidad  Trujillo,  Dominican  Republic;  Port  An  Prince, 
Haiti;  San  Salvador,  Salvador;  Havana,  Cuba,  and  Para¬ 
maribo,  Surinam.  Northbound  from  Paramaribo,  Mackay’s 
circuit  will  not  be  forked  with  BCAC  in  New  York,  such  as 
is  proposed  in  respect  of  communications  over  its  direct 
circuit  from  Portugal  to  the  BCAC  and  Mackay  stations  in 
the  New  York  area.  During  the  daytime,  Mackay  operated 
from  New  York  to  the  Carribbean  area  serving  the  points 
referred  to,  using  frequencies  10480  k.  a,  10830  k.  a,  13960 
k.  c.,  and  21380  k.  c.  During  the  £4854]  period  referred  to 
Mackay  states  that  it  found  that  it  communicated  satisfac¬ 
torily  with  Paramaribo  as  well  as  the  other  points  in  that 
area.  Other  frequencies,  Mackay  states,  may  be  required 
from  time  to  time  to  meet  changing  seasons  and  Mackay 
proposes  to  shift  other  frequencies  between  circuits  to 
meet  difficult  atmospheric  conditions  experienced  at  dif¬ 
ferent  times  of  the  year,  a  practice  normally  followed  by 
radio  carriers.  Mackay  does  not  believe  that  any  additional 
frequency  assignments  will  be  needed,  and  it  is  not  request¬ 
ing  additional  frequencies  to  resume  operation  of  its  pro¬ 
posed  radio  circuit  between  New  York  and  Paramaribo. 
Mackay  intends  to  operate  the  proposed  circuit  with  Morse 
apparatus,  although  BCAC  now  operates  its  circuit  to 
Surinam  by  printer  operation  as  hereinbefore  stated.  At 
the  time  of  the  hearing  herein  the  circuits  of  Mackay  to 
the  Caribbean  area  were  operated  on  a  call  basis,  which 
is  to  say  that  when  traffic  is  to  be  sent,  contact  is  estab¬ 
lished  and  the  traffic  is  cleared.  Although  it  is  expected 
that  these  circuits  to  the  Caribbean  area  win  continue 
to  be  operated  on  a  can  basis,  it  is  contemplated  that 
Mackay’s  circuit  with  Surinam  win  be  operated  on  a 
scheduled  basis.  This  method  of  operation  wffl  permit 
traffic  to  be  exchanged  with  Surinam  only  at  certain 


Decision  of  the  Commission. 

scheduled  periods  daring  the  day.1  When  Mackay’s  Sur¬ 
inam  circuit  was  in  operation,  Mackay  maintained  schedules 
at  6  ajm,  8  ajm,  10  ajiL,  2  p jm,  and  6  pm,  E.  S.  T.  Under 
■  such  a  schedule  traffic  filed  with  Mackay  during  periods  when 
the  circuit  is  not  open  would  be  held  until  the  next  schedule 
thereby  causing  certain  delays  in  transmitting  traffic.  More¬ 
over,  delays  would  be  encountered  should  Mackay’s  cor¬ 
respondents  in  the  Caribbean  area  seek  to  establish  service 
during  the  schedules  with  Surinam.  ^  rT  " 

*  ..  ^  -  <  *  *  *  * 

t .  59.  The  volume  of  telegraph  traffic  between  the  United 

States  and  Surinam  increased  from  81,315  words  producing 
'  $8,128  revenue  in  1940  to  330,647  words,  producing  $31457 

in  revenue  in  1943.  Since  1943  both  the  traffic  volume  and 

'  «  k  <  • .  -  ■ 

the  revenue  have  declined  except  for  the  year  1947  when 
there  was  a  slight  increase  in  the  traffic  to  333,979  words 
producing  only  $11,613  in  revenue.  Although  the  Surinam 
i  Administration  sends  inbound  messages  over  the  existing 
direct  radio  circuit  of  RCAC,  the  competing  radio  and  cable 
carriers  have  each  obtained  a  substantial  share  of  the  total 
industry  volume  from  1940  to  1947.  In  1946  the  cable 
carriers  handled  51,600  words  or  20  percent  of  the  total 
industry  volume  and  in  the  first  6  months  of  1947  the  cable 
carriers  handled  40,172  words  or  23.4  percent  of  the  total 
volume.  -  Prior  to  1943,  AH  America  did  not  provide  a  tele¬ 
graph  service  with  Surinam  but  since  that  year  the  AC&R 
system  has  handled  a  substantial  share  of  the  total  volume 
so  that  in  1946  the  AC&R  system  handled  19,663  words  or 
7.6  percent  and  in  the  first  6  months  of  1947,  24,661  words 
or  14.4  percent  In  the  last  6  months  of  1947,  the  AC&R 
system  handled  18,648  words  or  11.5  percent  Western 
Union  handled  [4855]  33,804  words  or  13.1  percent  of  the 
total  volume  in  1946  and  21,685  words  or  12.6  percent  in  the 

l  BCAC  also  contended  that  Mackay’s  proposed  service  to  8nrinam  would 
bo  inferior  to  BCAG’s  present  service  and  that  therefore  its  application  should 
be  denied.  Tor  the  reasons  set  forth  above  in  the  eaae  of  The  Netherlands  and 
Portugal,  we  are  not  basing  our  decision  herein  on  a  comparative  evaluation  of 
Mhekay’s  and  BGAG’s  service.  . 
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first  6  months  of  1947. .  BCAC  handled  204,227  words  or  79.3 
percent  in  1946  and  125,396  words  or  73  percent  in  the  first 
6  months  of  19471“  :  :  .  u  ■  ]!  '{ * 

60.  Under  Mackay ’s  proposed  contract  with  the  Suri¬ 
nam  Administration,  Mackay  will  undertake  to  transmit 
to  Surinam  over  the  direct  circuit all  traffic  available  to  the 
AC&E  system.  However,  in  the  northbound  direction  from 
Surinam,  Mackay  under  the  proposed  arrangements  win 
handle  only  such  traffic  as  it  can  induce  telegraph  users 
in  Surinam  specifically  to  route  via  the  Mackay  circuit.  In 
order  to  obtain  such  northbound  traffic,  Mackay  proposes 
to  appoint  an  agent  in  Surinam  to  canvass  for  routed  traffic. 
Mackay  proposes  to  offer,  as  it  did  while  operating  its 
Surinam  circuit  for  a  brief  period  in  1947,  the  standard 
classifications  of  telegraph  traffic  at  the  rates  which  are 
presently  in  effect  by  all  carriers.  "  Mackay  has  requested 
the  views  of  the  Surinam  Administration  with  respect  to 
the  desirability  of  handling  program  and  radiophoto  trans¬ 
missions  but  the  Surinam  Administration  has  made  no 
response  to  the  inquiry.  The  record  shows  that  BCAC 
offers  program  transmission  service  over  its  direct  circuit 
with  Surinam.  The  arrangements  between  Mackay  and 
the  Surinam  Administration  provided  that  the  radio  tolls 
will  be  divided  50  percent  to  the  transmitting  station  and 
50  percent  to  the  receiving  station  after  deduction  of  ter¬ 
minal  charges  and  outpayments.  This  provision  with 
respect  to  the  division  of  radio  tolls  as  well  as  the  provi¬ 
sions  in  the  proposed  contraction  respect  of  accounting 
and  settlements  are  the  same  as  those  applied  to  the  circuit 
operated  by  BCAC.  The  following  statement  shows  the 
participation  by  All  America,  by  Western  Union  and  by 
Mackay  in  the  tolls  per  full  rate  word  at  the  rates  in  effect 
at  the  time  of  the  hearing  herein  between  New  York  and 
Surinam  over  the  existing  routes  and  over  the  proposed 
direct  radio  route:  '  '  ■  '  >  :  . 


•«  J 
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Outbound 
Inbound  . 


Viz  ah 

America 

$0.07 


Via  Western  Via  Mackay 
Union  Direct  4 

$0,155  $0.17 

.075  01 


*  >  ’  '  •  ♦  r 

u  >  i  ■  *  *  .  '  r  ;  •  ’  '  **  „  •  1  .  . 

It  therefore  appears  that  the  participation  by  Mackay  in 
the  tolls  both  in  respect  of  outbound  and  inbound  traffic 
would  exceed  the  participation  of  All  America  and  of 
Western  Union. 


*■**-.  ^  *  -  a.  i  •  *  •  '  -  -  * 

61.  Mackay  makes  no  allocation  of  existing  operating 
costs  for  this  proposed  circuit,  but  proposes  to  operate 
itwith  its  present  facilities  except  as  noted  below.  Mackay 
makes  certain  estimates  as  to  the  additional  revenue  to 
be  derived  from  the  proposed  circuit  with  Surinam  based 
on  the  amount  of  traffic  which  it  handled  with  Surinam 
from  November  17, 1947,  until  January  2, 1948,  the  period 
daring  which  it  operated  a  direct  circuit  under  the  special 
temporary  authorization  hereinbefore  mentioned.  It  esti¬ 
mates  that  it  would  receive  additional  revenue  amounting 
to  $2£04  on  an  annual  basis.  All  America  transmits  no 
traffic  northbound  from  Surinam  so  that  there  would  be 
no  diversion  of  northbound  traffic  from  All  America  to 
the  Mackay  circuit,  but  southbound  to  Surinam  the  AC&R 
system  proposes  to  [4856]  send  all  of  its  traffic  over  the 
Mackay  circuit  and  it  is  estimated  that  All  America  would 
receive  $607  less  in  revenue  per  year.  Deducting  the  $607 
from  the  $2^04  just  mentioned  the  AC&R  system  would 
receive  an  estimated  additional  revenue  , of  $1,897  on  an 
annual  basis.  Deducting  also  $1,700  for  a  new  tone  channel 
from  Mackay’8  receiving  station  to  its  operating  room  in 
New  York  it  is  estimated  that  the  net  additional  revenue 
accruing  to  Mackay  on  an  annual  basis  would  be  reduced  to 
$80^  a  net  increase  to  the  AC&R  system  of  $197.  Mackay 
intends  to  operate  the  circuit  with  facilities  used  during  the 
period  of  direct  operation  with  the  exception  of  the  new 
tone  channel  from  its  receiving  station  to  its  operating 
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room  above-mentioned.  The  transmitter  to  be  used  is 
presently  used  for  Mackay  rs  operations  with  its  correspond¬ 
ents  in  the  Caribbean  area  with  which  the  Surinam  circuit 
is  to  be  forked.  The  receiving  and  terminal  equipment  to 
be  used  is  available  in  stock  and  Mackay  does  not  propose 
to  replace  that  equipment  for  spare  purposes  and  did  not, 
therefore,  charge  depreciation  against  it.  Mackay  intends 
to  conduct  the  operations  with  Surinam  with  its  present 
staff,  the  circuit  being  handled  through  a  so-called  concen¬ 
trator  position  in  the  Mackay  operating  room  which  per¬ 
mits  the  joining  of  a  number  of  small  volume  circuits 
through  the  use  of  the  concentrator  board.  ■  Although  the 
traffic  available  appears  to  be  small  and  the  revenue  to 
be  derived  therefrom  not  to  be  large,  Mackay  contends  that 
the  proposed  operation  will  be  financially  beneficial  to  the 
AC&B  system.  BCAC  contends  that  the  $1,700  additional 
expense  to  be  incurred  annually  for  new  tone  channels  by 
Mackay  is  not  the  only  expense  which  Mackay  would  incur. 
If  the  proposed  circuit  is  operated  on  a  different  basis 
from  that  described  above  certain  additional  expenses  would 
be  incurred  for  receivers.  If  the  circuit  were  to  be  operated 
on  a  printer  basis,  additional  expense  for  the  installation 
and  operation  of  printer  equipment  would  also  be  incurred. 
BCAC  points  out  that  no  allowance  has  been  made  for  the 
cost  of  hiring  solicitors  in  Surinam.  :  ’-J*:- 

**  »»  .  .  *  •  * 

62.  There  may  be  some  diversion  of  southbound  traffic 
from  Western  Union  to  Mackay  but  the  extent  of  diversion 
to  be  expected  is  not  shown  by  the  record.  Western  Union 
as  well  as  -  All  America  receives  no  northbound  traffic 
from  Surinam.  BCAC  makes  an  estimate  based  on  data 
for  the  first  six  months  of  1947  from  which  it  condudes 
that  for  that  period  it  received  operating  revenue  of  $7,705 
at  a  cost  of  operating  its  circuit  of  $10,634  arrived  at  by 
the  same  method  as  that  described  above  in  respect  of  its 
circuits  to  The  Netherlands,  resulting  in  a  net  operating 
loss  of  $2,929.  With  the  proposed  Mackay  circuit  in  opera¬ 
tion  and  taking  approximately  31  percent  outbound  and 
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38  peroentinboundof  the  present  business  handled  by  RCAC 
sway  from  it,  the  foregoing  operating  revenue  of  $7,705 
would  be  reduced  to  $5,013.1  Although  the  estimate  of 
31  percent  outbound  and  38  percent  inbound  to  be  diverted 
from  RCAC  is  questionable  for  reasons  hereinbefore  stated 
in  respect  of  the  proposed  circuit  with  the  Netherlands 
Administration,  and  for  the  further  reason  that  Mackay 
will  receive  only  routed  traffic  from  Surinam,  nevertheless, 
the  record  indicates  that  RCAC  is  operating  the  Surinam 
circuit  at  a  loss  and  that  this  loss  would  be  increased,  if 
Mackay  were  authorized  to  establish  a  direct  radio  circuit 
with  Surinam.  . 

[4857],  The  Netherlands,  Portugal  and  Surinam. 

+  .  » 

**  .•  .  r  *  <  *  .  ,  * 

Existing  Facilities  and  Mackay* s  Proposed  Facilities. 

.  ,  t »  1 

63.  It  is  dear  from  the  foregoing,  and  it  is  admitted  by 
all  the  parties  hereto,  that  the  capacity  of  existing  tdegraph 
communications  facilities  between  the  United  States,  on 
the  one  hand,  and  The  Netherlands,  Portugal,  and  Surinam, 
on  the  other  hand,  is  in  excess  of  that  required  to  handle 
the  present  and  expected  volume  of  tdegraph  traffic  under 
normal  operating  conditions.  Each  country  is  served 
directly  by  radio  by  RCAC  and  one,  Portugal,  is  also  served 
indirectly  by  Mackay  and  each  is  also  served  by  cable  either 
directly  or  indirectly  by  Western  Union  and  by  the  AC&R 
system,  as  has  been  hereinabove  set  forth.  Mackay  argues, 
however,  that  United  States  carriers  in.  creating  facilities 
for  their  communication  systems  have  -not  considered  the 
existence  of  adequate  capacity  as  a  controlling  factor.  In 
addition,  Mackay  refers  to  the  many  instances  where  the 
record  shows  two  or  more  radio  carriers  have  been  and  are 
now  authorized  to  operate  directly  with  various  countries 

-  1  The  record  shows  that  shnnltaneously  BGAC’s  expenses  applicable  to  this 
dretrfi  would  be  redneed  from  $10,634  to  $8,777,  a  decrease  of  $1,857.  tbos 
leaving  it  with  a  net  operating  loss  of  $3,764  or  $835  more  than  preriotaly. 
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throughout  the  world,  often  with  the  same  foreign -corre¬ 
spondents,  and  alleges  that  such  authorizations  were  made 

without  regard  to  the  physical  capacity  available.  ~  “rV; 

*  '  • .  *  -  ’•  r ■» *  * 
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64.  BCAC  contends  that  Mackay’s  program  for  appli¬ 
cation  of  improved  methods  to  international  radiotelegraph 
operations  is  far  behind  that  of  BCAC.  It  refers  to  the 
program  by  BCAC  and  the  alleged  lack  of  a  program  by 
Maekay  for  the  printerization  of  circuits,  for  the  institu¬ 
tion  of  tape  relay  systems,  for  the  use  of  multiplex  equip¬ 
ment,  for  frequency  shift  keying  and  for  space  diversity 
reception.  However,  under  the  view  which  we  take  of  these 
applications,  it  is  not  necessary  to  determine  whether  Mae¬ 
kay ’s  program  for  application  of  improved  methods  is 
behind  that  of  BCAC.1  The  record  shows  that  Maekay  as 
well  as  BCAC  has  been  licensed  by  the  Commission  to  com¬ 
municate  with  numerous  points  throughout  the  world  and 
that  Maekay  as  well  as  BCAC  has  been  and  is  now  engaged 
in  a  world-wide  telegraph  service.  The  record  showB  that 
Maekay  is  financially  and  technically  qualified  to  provide 
service  to  the  points  at  issue.  In  addition,  Maekay ’s  ability 
to  render  adequate  telegraph  service  appears  clear  from 

the  record  herein.  '  v;‘ 

.  *  < 
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[4858]  65.  It  does  not  appear  that  Mackay’s  proposed 
service  to  each  of  the  points  at  issue  will  result  in  lower 
rates  or  speedier  service,  or  will  otherwise  be  superior  to 
or  more  comprehensive  than  the  service  now  available  via 
BCAC.  The  record  shows,  however,  that  with  respect  to 
Portugal  such  service  would  be  superior  to  that  now  pro¬ 
vided  either  via  Commercial- Azores  route  or  the  Maekay- 
Lima  route  and  that  with  respect  to  Surinam  Mhckay  ser¬ 
vice  would  be  superior  to  that  now  provided  by  AH  America. 
■With  respect  to  the  Netherlands,  it  appears  that  Mackay’s 
proposed  service  would  be  superior  to  that  now  provided 

l  Our  view*  with  respect  to  other  matter*  are  set  forth  fully  in  the  — thee 
qoent  eeetkme  of  tUe  decision. 
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by  Commercial,  In  this  connection,  we  note  that  even  if 
Commercial  reinstates  the  direct  eastbotmd  circuit  which 
it  operated  prior  to  World  War  IE,  Mackay’s  proposed  cir¬ 
cuit  would  still  provide  superior  westbound  service  from 
The  Netherlands  as  Commercial  traffic  in  that  direction 
would  apparently  still  require  manual  rehandling  in  London. 

■  ’  ,  .  -  A 

.  •  66.  Present  Competitive  Situation.  The  record  shows 
that  there  is  at  present  active  competition1  not  only  between 
cable  carriers  and  between  cable  and  radiotelegraph  car¬ 
riers  serving  the  points  at  issue,3  but  also  between  such 
telegraph  service  provided  by  these  carriers  and  the  air¬ 
mail  and  the  radiotelephone  services.  On  the  other  hand, 
the  record  herein  shows  that  the  foreign  administrations  or 
companies  operating  in  each  of  the  three  countries  which 
Mackay  seeks  authority  to  serve  herein  are  interested  in 
developing  their  radio  services  since  they  retain  a  greater 
portion  of  the  tolls  on  radio  traffic  than  on  cable  traffic; 
that  because  of  this  fact,  these  foreign  administrations 
favor  the  use  of  these  radiotelegraph  circuits  for  handling 
traffic  out  of  these  countries;  and  that  BCAC,  the  only 
radiotelegraph  carrier  presently  serving  those  countries 
directly,  therefore,  handles  the  great  bulk  of  the  traffic 
inbound  from  those  countries  to  the  United  States. 

S  **♦«*'»>  *  4  * 

.  67.  Effect  of, ;  a  Grant  of  Mackay*s  Application,  (a) 
Competition.  The  record  shows  that  a  grant  of  Mackay’s 
applications  herein  cannot  reasonably  be  expected  to  gen¬ 
erate  new  telegraph  traffic  in  any  substantial  degree,  but 
rather  that  such  grant  would  result  in  a  redistribution  of 
existing  traffic  volumes  among  the  carriers  serving  the 
three  points.  On  the  other  hand,  we  find  on  the  basis  of  the 
data  of  record  that  a  grant  of  Mackay’s  applications  herein, 

■  1  I  1  +v 

1  Except  that  in  the  cue  of  traffic  inbound  from  Surinam  where  BCAC 
handle*  virtually  all  of  the  traffic.  . 

2  In  the  ease  of  Portugal,  there  is  also  competition  between  radiotelegraph 
carriers,  L  e.,  Maekay  and  BCAC. 


* 


•  6w  • 
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issue  herein,  and  would  tend  to  create  an  AC&R  cable-radio 
monopoly  in  telegraph  business  between  tie  United  States 
and  foreign  countries,  allinviolation  of  Section  314  of  the 
Communications  Act;1  and :  that,  therefore,  a  grant  of  the 
applications  herein  would  be  opposed  to  the  public  interest, 
convenience  or  necessity.'  1 


70.  It  should  be  noted  that  the  Commission  has  recently 
considered -the  questions,  of  whether  Section  314  is  appli- 
cabletotheAC&R  system  companies,  and  if  so,  whether 
these  companies  were  in  violation  of  that  Section.  By 
Order  dated  July -21,1948,  shortly  after  the  hearings  herein 
were  condnded,  the  Commission  instituted  a  formal  investi¬ 
gation  into  this  matter.9  After  holding:  public  hearings  and 
considering  the  record  developed  there  at,  as  well  as  pro¬ 
posed  findings,  conclusions  and  briefs  hied  by  the  parties 
which  participated  in: the  proceedings  in  that  matter,9  the 
Commission,  by  Order  dated  May  11,  1950,  adopted  the 
Report  submitted  by  Commissioner  Paul  A.  Walker,  who 
presided  at  the  hearings,  as  the  Beport  of  the  Commission. 
In  this  Beport  the  following  conclusions  were  readied:  > 

0  “  (a)  Section  314  was  intended  to  preserve  competi¬ 
tion  between  cable  and  radio  as  two  separate  media 
of  communication ; 


•*./ 


:  “  (h)  Section  314  is  applicable  to  the  respondents 
herein, ,  [including  AC&B,  Mackay,  Commercial  and 
AH  America]  just  as  it  would  be  to  any  other  com¬ 
monly-owned,  operated  or  controlled  cable  and  radio 

_ x _  +>•♦.« i>  i *  <  *  •  *  'i « 

system; 


'  *  Insofar  as  relevant  hereto,  Section  314  proMbita  common  ownership  control 
•nfl  operation  of  ^K]y  xadiotelegraph  companies  if  (<tht 

purpose  is  and/or  the  effect  thereof  may  be  to  cobetantmUr  lessen 
or-  to  wtrofn  commerce  between  an y  place  in  ...  the  United  States  ...  and 
an y  place  in  any  foreign  country,  or  unlawfully  to  ereate  monopoly  in  any 
Uneof  commerce.” 

.  -tin  ike  Matter  of  The  America*  Cable  amd  BeuHo  Corporation,  etc^  AppUo- 
abOtta  of  Seetion  Sid  of  ike  Communications  Act  of  1934,  at  amended,  (ooo- 
bet  No.  9098)  - 

•SOAP  intervened  in  the  proceeding*  pertidpeted  in  the  heezingBp  end 
ttM  nropfuel  dndhm  of  wwisinrimii  of  lnw.  end  ft  brief. 
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'■  “  (c)  The  ownership,  control  and  operation  of  cable 
4  7*  and  radio  companies' and  facilities  within  the  ACftB 
<  system  do  not  constitute  or  result  in  a  violation  of  f 
Section  314  of  the  Communications  Act  of  3934*  as 
*  amended.9’  ■  ‘‘ 

;  . "  •  "  ,  .  ..  -  .  i-’  '  _  ) 

-[4861]  TL  Since  the  proceedings  in  Docket  No.  9093 
were  instituted  subsequent  to  the  dose  of  the  hearings  here¬ 
in,  it  is  apparent  that  the  Commission  found  in  that  pro¬ 
ceeding  that  the  operations  of  Mackay  and  the  ACftB  { 
System,  as  they  were  being  carried  on  at  the  time  the  record 
herein  was  closed  were  not  in  violation  of  Section  314  of 
the  Act  BCAC  contends  in  its  exceptions,  however,  that  | 
tiie  instant  proceedings  involve  “applications  to  communi¬ 
cate  with  three  new  points”  while  the  “proceedings  in  C  I 
Docket  No.  9093  do  not  involve  new  circuits,' but  relate  to  the 
appropriate  action  in  respect  of  the  existing  consolidated  : 
cable-radio  operations  of  ACftB  in  general  and  Mackay, 


Commercial  and  AH  America  in  particular.”  BCAC' then 
argues  that  it  is  the  Commission’s  obligation  “to  apply  the 
law1  to  the  facts  which  have  been  developed  in  this  proceed¬ 
ing.”1  Accordingly,  we  shall  review  the  data  of  record 
herein  to  determine  whether  a  grant  of  Mackay’s  applies-  . 
tions  would  result  in  a  violation  of  Section  314.  '  *  “  *• 

_  »  ■  •  '  «■<* 

*  ^  ■ 

72.  The  record  herein  shows  that  Mackay  is  a  wholly 
owned  subsidiary  of  ACftB  which  also  owns  all  of  the  stock 
of  Commercial  and  All  America ;  that  these  three  companies 


are  operated  as  an  integrated  cable  and  radio  system?  and 
that  there  is  no  substantial  or  effective  competition  among 
the  companies  for  traffic.  There  is  no  doubt  that  if  Mao- 
kay ’s  applications  herein  were  to  be  jgranted  a  substantial  | 
portion  of  the  traffic .  now  handled  by  Commercial  to 


11b  this  connection,  it  should  be  noted  that  the  Oonmissiaa  fond  in  its 
dr*1*1""  in  Docket  No.  9093  “. . .  we  here  eonefttded  that  Section  314  is  appli¬ 
cable  to  respondent^  so  that,  of  eonrse^  there  remains  the  possibility  of  a 
violation  by  them  on  the  ham  of  facts  and  drernnsttnoes  not  now  foend-  to 


/  -K*  ' 
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Portngaland  The  Netherlands  as  well  as  virtually  all  of  the 
traffic  handled  by  AH  America  to  Surinam  would  be  diverted 
to  Mackay.  The  question  is  thus  raised  as  to  whether  such 
actions  by  a  commonly  owned  cable  and  radio  system  would 
result  in  a  violation  of  Section  314.  In  order  properly  to 
decide  the  question,  we  will  consider  the  basic  purpose  of 
Section  314,  the  applicability  of  that  section  and  the  inter¬ 
pretation  which  Congress  intended  should  be  given  to  its 
provisions.' 

V-'-  v  rj  >  . _  !*  ,  •  .  *  J. 

.  73.  A  review  of  the  legislative  history  of  Section  314  of 
the  Communications  Act  indicates  that  it  is  substantially 
identical  with  Section  17  of  the  Badio  Act  of  1927  j1  and  that 
the  Congress  in  enacting  these  Sections3  sought  to  achieve 
two  major  results.  These  were  (a)  to  assure  that  radio,  a 
relatively  new  medium  of  £4862]  communication  at'  the 
time  these  statutes  were  enacted  should  be  permitted  to 
develop  fully  and  freely  without  interference  from  the  older 
well  entrenched  cable  medium;  and  (b)  to  assure  that  there 
would  be  competition  between  cable  and  radio  as  two  separ¬ 
ate  and  distinct  means  of  international  communication.  It  is 
also  dear  from  the  aforementioned  legislative  history  that 
Section  314  is  applicable  to  Mackay  and  to  the  AC&R  system 
of  which  it  is  a  part  just  as  it  would  be  to  any  commonly 
owned  cable  and  radio  system. 

r 

*  »  *  *  *  „  .  . 

*  74.  The  record  herein  indicates  that  Mackay  has  been 
part  of  a  combined  cable  radio  system  since  it  first  opened 
its  transoceanic  radiotelegraph  circuit  in  1929  under  license 


l  H.  Bept.  No.  1918,  73rd  Cong.  2d  Son.  (June  4,  1934)  aoeom; 
iterance  report  on  the  Communications  Act  states  at  page  47, 


conference  report  on  the  Cknmnmneations  Act  states  at  page  47,  “Section  . . . 
313, 314,  ...  are,  respectively  substantially  identical  with  the  following  section 
of  the  Badio  Act  of  1927:  ...  15,  17, . . .” 


on  H.  B.  5589,  39th  Cong,  1st  Bess.,  p.  31  (1926) ;  Statements  of  Bepresenta- 
tire  Wallace  white  of  Maine  (later  Senator)  one  of  the  floor  managers  of 
the  Bill  which  became  the  Badio  Act  of  1927  at  67  Cong.  Bee.  5480,  (1926), 
and  68  Oong.  Bee.  2579  (1927) ;  Hearings  before  Senate  Committee  on  Inter* 
state  Commerce  on  8.  6,  71st  Oong.,  1st  and  2nd  Seat,  p.  1669  (1929*1980). 
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authority  granted  by  the  Federal  Badio  Commission.*  It 
also  appears  from  a  review  of  the  hearings  of  the  various 
bills  relating  to  communications  which  the  Congressional 
Committees  considered  between  1927  and  1934,*  that  the 
members  of  these  Committees  were  aware  of  the  common 
ownership  and  coordinated  operations  of  Maekay,  Com¬ 
mercial  and  All  America.  The  record  also  shows  that  this 
Commission  has  authorized  Maekay  to  operate  an  increas¬ 
ing  number  of  circuits  and  has  also  approved  various  inter¬ 
locking  directorates  in  the  AC&R  system.  While  none  of 
these  considerations  would  afford  protection  to  the  appli¬ 
cants  herein  if  a  grant  of  the  circuits  at  issue  would  in  fact 
result  in  a  violation  of  Section  314,  they  are  relevant  to  an 
evaluation  of  the  evidence  herein.  • ' 

-  .  ,  *  . 

75.  The  pertinent  question  before  us  is,  therefore, 
whether  the  record,  when  viewed  in  the  light  of  the  above 
factors,  indicates  that  a  grant  of  Maekay ’s  applications 
would  result  in  a  substantial  reduction  of  competition 
between  cable  and  radio  for  traffic  to  the  points  at  issue,  or 
whether  such  grant  would  tend  to  create  a  monopoly  in 
international  telegraph  communications.  This  can  ^  be 
determined  from  an  evaluation  of  the  data  of  record  with 
respect  to  the  share  of  the  traffic  each  of  the  carriers  serv¬ 
ing  Portugal,  Surinam  and  The  Netherlands  were  handling 
at  the  time  the  hearings  herein  were  held,  as  well  as  from 
an  exaluation  of  testimony  with  respect  to  the  effect  that  a 
grant  of  these  applications  would  have  on  the  AC&R  System 

and  the  other  carriers  serving  these  points. 

• _ .  .  •*» 

l  The  Federal  Badio  Commission  operated  under  the  authority  of  the  Badio 
Act  of  1927  and  issued  licensee  in  accordance  with  the  provisions  thereof. 
Included  among  such  provisions  was  Section  17  which  is  substantially  identi¬ 
cal  with  Section  314  of  the  Communications  Act 

*  See  Hearings  before  the  Senate  Committee  on  Interstate  Commerce  on 
8.  6,  71st  Cong.,  1st  and  2nd  8ees.  (1929*1980),  Hearings  before  the  Senate 
Committee  on  Interstate  Commerce  on  jEL  B.  7716,  72nd  Gong.,  1st  Sees.  (1932) ; 
and  Hearing  before  the  Senate  Committee  on  Interstate  Oommeree  on  8. 
2910,  73rd  Cong.,  2nd  Seas.  (1984);  and  Hearings  before  the  House  Com¬ 
mittee  on  Interstate  and  Foreign  Oommeree  an  H.  B  8801,  73rd  Gong.  2nd 
Sees.  (1934). 


■  „  I  ' 
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[4863]  76.  The  following  Tables  which  have  been  pre¬ 
pared  on  the  basis  of  the  data  of  record  compare  the  share 
of  each  of  the  carriers  serving  Portugal,  Surinam  and  The 
Netherlands  in  the  outbound,  inbound  and  total  traffic 
exchanged  with  each  of  these  countries  in  1947,  the  latest 
year  for  which  data  is  available  in  the  record. 

•  •  *  '  r 

*  , 

Share  of  Traffic  Handled  In  1947  by:  , 


4.  Country 

RCAC 

•  western 
Union 

Cable 

Co. 

CAR  Companice - < 

Mackay  Combined 

„  j 

*■  i 

Outbound 

* 

Portugal 

51.4% 

36.3% 

6.5% 

5.8% 

123% 

Netherlands _ 

29.8% 

47.4% 

22.7% 

01% 

22.8% 

ftnrinATn  _ 

50.4% 

23.6% 

Inbound 

18.8% 

7.2% 

26.0% 

Portugal 

80.7% 

13.9% 

2^% 

23% 

5.4% 

Netherlands _ 

52.8% 

29.8% 

17.3% 

01% 

17.4% 

Surinam 

99.9 

*  V  w* 

►  s 

OJ.% 

oa% 

Total 

' 

*  t.-  * 

Portugal - 

63.5% 

27.0%  ' 

43% 

4.6% 

9.5% 

Netherlands  — 

‘40.5% 

39.2% 

20.2% 

01% 

203% 

Surinam 

75.3% 

11.7% 

9.4% 

3.6 

13.0% 

77.  It  appears  from  the  foregoing  Tables  that  there  is 
substantial  over-all  competition  between  telegraph  carriers 
for  traffic  to  and  from  each  of  the  points  at  issue  herein,  as 
well  as  competition  between  cable  carriers  and  radiotele¬ 
graph  carriers,  except  in  the  case  of  traffic  inbound  from 
Surinam,  which  is  handled  almost  exclusively  by  BCAC. 
More  specifically,  with  respect  to  The  Netherlands,  the 
record  shows  that  at  present  there  is  competition  between 
cable  carriers,  Western  Union  and  Commercial,  between 
cable  carrier  Western  Union  and  radiotelegraph  carrier 
BCAC  and  between  cable  carrier  Commercial  and  radio- 


I 
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telegraph  carrier  BCAC.  If  Mackay’s  application  to  serve 
The  Netherlands  is  granted  then  there  would  be  competi¬ 
tion  between  it  and  Western  Union,  between  it  and  BCAC, 
and  between  Western  Union  and  BCAC.  in  addition.  Com¬ 
mercial  would  also  remain  in.  the  field,  handling  a  fairly  . 
substantial  volume  of  traffic1  and  would  provide  competi¬ 
tion  to  both  Western  Union  and  BCAC.  With  respect  to 
Portugal,  there  is  at  present  competition  between  cable  ; 
carriers,  Western  Union  and  Commercial,  between  cable  - 
carrier  Western  Union  and  radiotelegraph  carrier  BCAC  -  j 
and  between  cable  carrier  Commercial  and  radiotelegraph 
carrier  BCAC.  [4864]  To  the  extent  that  Mackay  now 
handles  traffic  to  Portugal  via  Lima,  it  also  competes  with 
both  Western  Union  and  BCAC.  If  Mackay’s  application  j 
to  serve  Portugal  is  granted,  there  would  be  competition  | 
between  it  and  Western  Union,  between  it  and  BCAC  and 
between  Western  Union  and  BCAC.  The  record  also  shows 
that  even  if  Mackay’s  application  to  serve  Portugal  is 
granted  Commercial  will  continue  to  handle  considerable 
amounts  of  traffic2  which  are  routed  via  its  facilities  and  to 

.  *  i 

that  extent  provide  competition  to  both  Western  Union  and 

BCAC.  With  respect  to  Surinam,  the  record  shows  there 

is  at  present  competition  for  outbound  traffic  between 

Western  Union  and  All  America,  between  Western  Union  j 

and  BCAC  and  between  AH  America  and  BCAC.  If 

Mackay’s  application  is  granted  there  would  be  competition  f 

between  it  and  Western  Union,  between  it  and  BCAC  and 

between  Western  Union  and  BCAC.  : 

*  ►  *  "  *  i 

:  ■  *-  ■  ■  ■  i, 

78.  The  record  shows  that  a  grant  of  Mackay’s  applica¬ 
tion  herein  would  result  in  the  diversion  of  outbound 

i 

traffic  now  handled  by  the  AC&B  cable  companies  to  the 
points  herein;  that  the  extent  of  the  diversion  from  these 

i  On  the  basis  of  the  record  herein,  it  appears  that  Commercial  would 
handle  about  %  of  its  present  share  of  the  oatboand  traffic  or  about  11  per 
cent  of  the  total  traffic  oatboand  to  The  Netherlands.  j 

*  It  is  estimated  that  abont  75  per  cent  of  Commercial’s  present  traffic 
▼ohzme  is  specifically  rooted  and  would  continue  to  be  handled  orer  its  facilities. 
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companies  would  vary  depending  on  the  point  involved  from 
about  25  per  cent  in  the  case  of  Portugal,  and  50  per  cent 
in  the  case  of  The  Netherlands  to  virtually  all  of  the  traffic 
in  the  case  of  Surinam;  we  have  found  that  a  grant  of 
Mackay’s  applications  would  result  in  the  diversion  of 
some  outbound  traffic  from  both  BCAC  and  Western  Union ; 
that  it  is  not  possible  to  measure  the  exact  amount  of  such 
Aversion  from  the  data  of  record;  that  in  the  case  of 
Western  Union  the  diversion  would  be  relatively  small  and 
thatin  the  case  of  BCAC  it  would  be  substantially  less  than 
the  37  per  cent  estimated  by  that  Company.  With  respect  to 
cable  versus  radio  competition  for  traffic  to  the  three  points 
the  record  shows  that  in  1947  Western  Union  handled  23.6 
per  cent  of  the  traffic  outbound  to  Surinam,  36.3  per  cent  of 
such  traffic  to  Portugal  and  47.4  per  cent  of  such  traffic  to 
The  Netherlands,  and  that  in  addition  Commercial  will 
continue  to  handle  some  traffic  to  Portugal  and  substantial 
amounts  of  traffic  to  The  Netherlands.  With  respect  to 
over-all  competition  for  traffic  to  those  points  the  record 
shows  that  in  1947  the  AC&R  companies  handled  between 
1513  per  cent  and  26  per  cent  of  the  outbound  traffic  while 
Western  Union  and  BCAC  handled  between  74  per  cent 
and  87.7  per  cent  of  such  traffic.  Under  these  circumstances, 
and  even  after  due  allowance  is  made  for  the  various  esti¬ 


mates  of  the  extent  to  which  a  grant  of  Mackay’s  applies-  , 
tions  might  result  in  diversion  of  traffic  to  that  company,  it  * 
is  clear  that  if  that  company’s  applications  are  granted  \  i 
there  will  still  be  substantial  competition  between  cable^* 
and  radiotelegraph  carriers  for  traffic  to  each  of  the  three  \ 
points  and  that  the  AC&R  system  would  not  have  a 
monopoly  of  the  traffic  to  any  of  these  points.  '  4 


k  C  r  •* 

-  79.  With  respect  to  the  question  of  monopoly  in  inter¬ 
national  communications,  generally,  we  have  found  that  a 
grant  of  Mackay’s  applications  would  not  endanger  the 
ability  of  BCAC  and  Western  Union  to  continue  to  provide 
competitive  international  service.  In  this  connection,  we 


note  that  in  the  first  half  of  1947  RCAC  handled  31.7  per 
cent  of  the  total  international  telegraph  traffic  between  the 
United  States  and  foreign  and.  overseas  points;  that 
Western  Union  handled  2&2  per  [4865]  cent  of  snch  traffic 
and  that  the  three  AC&R  Companies  combined  handled  31.6 
per  cent  of  snch  traffic.  In  1936,  RCAC  handled  20.6  per 
cent  of  snch  traffic,  Western  Union  34.9  per  cent  and  the 
three  AC&R  Companies  32 2  per  cent.  It  thus  appears 
that,  in  the  first  half  of  1947,  the  AC&R  Companies  actually 
handled  a  somewhat  smaller  share  of  the  total  traffic  than 
in  1936,  while  in  1947,  RCAC’s  share  of  the  traffic  was  con¬ 
siderably  greater  than  in  1936,  and  that  this  occurred 
despite  the  fact  that  in  the  intervening  years  Mackay  had 
been  granted  numerous  duplicating  circuits  (such  as  Eng¬ 
land,  France,  Germany,  Italy  and  the  U.  S.  S.  R.)  and 
despite  the  fact  that  there  had  been  an  increasing  consoli¬ 
dation  of  activities  in  the  AC&R  system. 

.  »  .  i  -S  r  .  *  •  • 

»  ’  •  .  *  '  ‘  » 

80.  There  is  no  doubt  that  to  the  extent  that  a  grant  of 
Mackay ’s  application  would  result  in  the  deliberate  diver¬ 
sion  of  traffic  from  the  AC&R  cable  companies,  it  would 
reduce  competition  between  cable  and  radio  to  the  points 
at  issue.  However,  as  we  found  above,  common  ownership 
and  operation  of  cable  and  radio  companies  is  prohibited 
under  Section  314  of  the  Communications  Act  only  if  the 
purpose  is  or  the  effect  thereof  may  be  to  substantially 
lessen  competition  between  cable  and  radio.  As  has  been 
set  forth  above,  there  will  be  substantial  cable  versus  radio 
competition  for  traffic  to  the  three  points  even  if  Mackay’s 
applications  are  granted.  Accordingly,  and  in  view  of  all 
of  the  foregoing,  we  are  of  the  opinion  that  a  grant  of 
Mackay’s  applications  herein  would  not  result  in  such  sub¬ 
stantial  reduction  of  competition  between  cable  and  radio, 
or  in  the  creation  of  a  monopoly,  so  as  to  bring  the  AC&R 
system  companies,  and  particularly  Mackay,  into  violation 
of  Section  314  of  the  Communications  Act  We,  therefore, 
find  that  Mackay  is  legally  qualified  to  be  licensed  to  oper¬ 
ate  the  circuits  to  the  points  involved  herein.  :  «  v  r 
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'  [48661  Stools  versus  Duplicate  Cracurrs 

ry  ,  • ,  .  \  -  r  -»s  <•  1  *  V  •  •  » 

'  81.  RCAC's  Contentions.  ECAC  points  to  the  facts 
that  a  grant  of  Mackay’s  applications  herein  would  not 
result  hr  a  more  comprehensive  service  to  the  points  at 
issue;  would  not  provide  different  or  additional  classi¬ 
fications  of  service;  would  not  generate  new  traffic;  and 
would  not  result  in  an  offer  of  service  at  lower  rates.  ECAC 
then  alleges  that  with  regard  to  the  foregoing  factors,  the 
Commission  “has  before  it  an  exact  parallel  to  the  situa¬ 
tion  in  the  Oslo  case;1  and  that  in  the  Oslo  case  “the  Com¬ 
mission  found  that  a  grant  of  Mackay’s  application  would 
not  serve  public  interest,  convenience  or  necessity  because: 

►  V**  f 

fw  r  ■  '  t  „  *  ' 

“ .  .  there  are  adequate  radio  and  cable  facilities, 
;  ♦ ,  keen  competition,  and  service  with  which  there  is  no 
complaint  The  proposed  new  circuit  would  not  offer 
new  or  improved  service,  reduce  rates  or  create 
traffic.,,a 

.  -  '  .  *  *  » 

ECAC  also  points  out  that  upon  appeal  the  Commis¬ 
sion’s  decision  in  the  Oslo  case  was  upheld  in  Court* 

•  r 

*  82.  ECAC  also  points  to  the  fact  that  after  the  Oslo 
decision  Mackay  appealed  to  the  Congress  to  change  the 
standard  of  public  interest,  convenience  or  necessity  as 
interpreted  by.  the  Commission  and  the  Court;  ,  and  that 
bills  were  introduced  in  both  the  House4  and  the  Senate* 
to  impose  a  mandate  on  the  Commission  that  “in  consider¬ 
ing  applications  for  licenses  to  engaged  in  direct  foreign 

-  l  MaeJcay  Radio  and  Telegraph  Company,  Ine*  eta,  2  FOG  592  (1986).  In 
that  ease  Mackay-  applied  for  authority  to  operate  a  direct  radiotelegraph  cir¬ 
cuit  to  Oelo,  Norway,  which  would  duplicate  BCAG’s  circuit.  In  addition,  at 
that- time,  Norway  wa»  also  served  indirectly  with  the  facilities  of  Western 
Union  and .  Commercial.  Each  of  these  cable  companies  carried  its  Norway 
tradie  to  London  where  it  was  relayed  to  Norway. 

*  IWd  at  page  600.  i  ■ 

*  Maekay  Radio  and  Telegraph  Company,  Ino.  ▼.  Federal  Communication* 
Commluion,  97  Fed.  (2d)  641  (1988). 

;  4H.  B.  10848,  75th  Con*,  3rd  Sees.  (1988).  - 

*  8.  8875,  75th  Oon*,  3rd  Bam.  (1988). 
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Congress  to  pass  the  aforementioned  bills  requiring  the 
Commission  to  consider  competition  in  the  public  interest 
We  do  not  find  that  such  failure  necessarily  indicates  that 
the  Congress  was  satisfied  with  the  correctness  of  the 
- ‘policy  of  the  Communications  Act  as  interpreted  by  the 
Commission  and  the  Court”  in  the  Oslo  case.  Hearings 
were  held  on  these  bills  daring  the  dosing  days  of  the  3rd 
Session  of  the  75th  Congress.  In  the  course  of  the  hearings 
on  the  Senate  biH,  Mr.  Hern,  General  Counsel  of  Mackay, 
expressed  the  fear  that  failure  of  the  Congress  to  act  favor¬ 
ably  on  the  bill  would  be  interpreted  as  agreement  with  the 
Oslo  decision.1  In  response  to  Mr.  Hern,  former  Senator 
White  of  Maine,  a  member  of  the  subcommittee  consider¬ 
ing  the  bill,  stated,  “I  would  not  want  the  fact  that  there  is 
a  possibility  that  nothing  shall  be  done  about  it  in  this 
remaining  short  time  to  be  accepted  by  anyone  as  an  inch- 
cation  of  indifference  to  the  problem  before  Congress  or  as 
approval  of  what  had  taken  place.  That  is  all  I  wanted  to 


86.  “The  Oslo  Decision This  proceeding  is  the  first 
case  since  the  end  of  World  War  II  in  which  a  formal  hear¬ 
ing  has  been  held  oh  applications  for  authority  to  operate 
radiotelegraph  circuits  to  points  already  being  served 
directly  by  ‘another  radiotelegraph  carrier  ‘and  either 
directly  or  indirectly  [4868]  by  one  or  more  cable  carriers.8 
The  question  before  us  herein  of  whether  duplicate  radio¬ 
telegraph  circuits  should  be  authorized  is  very  similar,  if 
not  the  same,  as  that  which  was  before  this  Commission  in 
connection  with  the  Oslo  case.  As  is  evident  from  our  Con¬ 
clusions  herein,  we  reach  a  result  in  the  case  of  Portugal 

m — __ \t.  1  -•  i  »f  i  r<  *  .  **>•„*• 

l  Hearings  on  8.  8875  before  »  Subcommittee  of  the  Committee  on  Inter* 
state  and  Foreign  Commerce.  75th  Cong.,  8rd  Bess.  (May  11, 1888)  at  page  85. 

\  i.vs® Mat  page  88.  --  T  ; 

*  Docket  No.  7728, 1%  the  Matter  of  the  Application  of  Mackay  Badio  and 
Telegraph  Company,  Incn  eta,  is  to  be  distinguished  because  in  that  case, 
Mackay  was  already  authorised  to  communicate  with  Brasil  from  its  station 
is  New  York  and  was  seeking  authority  to  construct  an  additional  station  near 
New  Orleans  to  provide  direct  -serriee  between  that  city  and  Bio  de  Janeiro, 
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and  the  Netherlands  different  from  the  result  we  readied 
in  the  Oslo  case.'  There  follows  below  a  discussion  of  the 
considerations  which  together  with  the  findings  made  above, 
have  led  to  the  conclusions  readied  in  this  * ’*  -  .  4'4- 


.a  ♦  * !«t> n'-r^ *; 
»  •  %  t  .’Sk- 

. ?r” 

IS  iJi  v  9m* 


\  -+ 
-  > 


Jr 


‘  U»*i 

"”V*i  y-tv 


-  4  * 

'  '*  "  i.  >  ' 

*  •  “  ^  ■- 
•  *i«  . '  *  *  ’J'"  r  U>*  '  |S‘*  *1^ 


<***  J1  A  *  “X*^*r* 
1*  ‘  ■>*  ' 


-  87.  Volume  of  traffic.  The  record  herein  shows  that  the  Jj  -  - 
volnme  of  telegraph  traffic  exchanged  between  the  TJmted  J  ;  ^  l  : 

States  and  foreign  and  overseas  points  has  more  than  . 
doubled  between  1936  and  1937.  The  over-all  increase  in  the  vV: 

volume  of  traffic  has  also  been  reflected  in  the  case  of  the  -  i  vZ 

•*  ^  rt>  '-.  I  1  /  *  At  l  .  A  '  f  ■*  -  w  *  *  ft  f 

three  countries  which  Mackay  seeks  authority  to  serve  :>  Z  Z  / 

herein.  Thus,  traffic  exchanged  with  the  Netherlands  V,  J  " 

increased  from  9.2  million  words  in  1936  to  13.6  mSfion  in  \r^}  v- ZU 
1947,  the  latest  year  for  whidi  statistics  are  available  in  :r'f  Zj  -v 
the  record,  an  increase  of  47^  per  cent.  For  Portugal, 
tiie  figures  are  0.57  million  words  in  1936  and  5.4  million 
words  in  1947,  an  increase  of  847.4  per  cent.  Figures  for  vh  '  ^  « 
Surinam  are  not  available  prior  to  1940.  In  that  year  traffic  -  ~r4 
exchanged  with  Surinam  amounted  to  81,315  words  while  Z|Z  r 

in  1947,  the  total  was  333^78  words,  an  increase  of  310J  per  ^  -  v 

cent  From  the  foregoing,  it  is  apparent  that  even  if  Mae-  C  r 
kay’s  applications  herein  are  granted,  and  it  is  added  aa  a  •  ■  f 
fourth  carrier  to  the  three  carriers  now  serving  each  of 
these  points,  there  still  would  be  considerably  more  traffic  V't^: 
available  per  carrier  to  each  of  such  points  than  there  was  .  * ; 

avaHablein  1936  to  the  carriers  then  serving  the  points.1  r;  -  .'Z;  ;:iyW' 
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x  '•  i  The  following  table  indicates  the  number  of  words  available  per  carrier 
serving  each  of  the  three  points  involved  in  1986  and  1947.  The  1947  igvraa 
aamxne  that  the  Mackay  dxenit  will  be  granted  and  include  both  Mackay  and 
the  AG&&  Cfcble  Company  preeently  aerving  the  pointain  the  amber  of  eamera. 
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;  •  88.  Traffic  trends  since  the  Oslo  Decision.  The  record 
'further  shows  that  there  has  been  a  strong  trend  in  inter¬ 
national  telegraph,  traffic  from  cable  to  radio  since  the  Oslo 
decision  in  1936.  At  that  time  the  cable  carriers  had  the 
~  [48691  predominant  position,  handling  over  70  per  cent  of 
the  total  United  States  international  telegraph  traffic. 
(They  handled  76.2  per  cent  of  the  total  outbound  traffic 
and  64£  per  cent  of  such  inbound  traffic.)  Ten  years  later 
however,  in  1946,  the  radio  carriers  were  handling  a  major¬ 
ity  of  file  total  United  States  international  telegraph  traffic 
(53.4  per  cent).  (These  radio  carriers  handled  49.6  per 
cent  of  the  outbound  traffic  and  57.0  per  cent  of  the  inbound 
traffic.)  It  appears,  as  is  evidenced  in  the  case  of  each  of 
the  points  involved  herein,  that  one  of  the  basic  reasons  for 
that  trend  is  the  national  and  proprietary  interest  of  many 
foreign  administrations  (with  whom  the  American  radio 
carriers  must  correspond  and  upon  whom  the  American 
cable  carriers  must  depend  for  their  operating  privileges 
and  conditions),  in  developing  radiotelegraph  traffic  from 
which  these  administrations  derive  greater  revenue.  In  the 
instant  proceeding,  uncontroverted  evidence  in  the  record 
;  shows  that  the  Netherlands  Administration,  which  has  no 
proprietary  interest  in  cables  and  which  receives  little 
financial  return  from  cable  traffic,  is  actively  interested  in 
developing  its  own  radiotelegraph  circuits  from  which  it 
receives  a  greater  share  of  the  tolls  on  both  inbound  and 
•  outbound  traffic.  In  the  case  of  Portugal,  a  similar  situa- 
‘tion  exists.  Portuguese  Marconi,  BCAC’s  correspondent, 
controls  most  of  the  traffic  from  Portugal  and  is  naturally 
f  interested  in  fostering  the  development  of  radiotelegraph 
traffic.  An  additional  important  factor  in  the  growth  of 
'radiotelegraph  traffic  has  been  the  authorization  by  the 
Commission  of  numerous  additional  direct  circuits  to  vari- 
7  ous  points,  and  as  will  be  set  forth  more  fully  below,  a  large 
■  number  of  the  direct  circuits  authorized  since  1936  were 
duplicating  circuits.  ”  » 
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j.  .World  Wax  EL  Likewise,  BCAC  was  anthorized  to  operate 
i  aduplicate  circuit  to  Vienna,  Austria,  a  point  it  had  not 
i  served  prior  to  World  War  IL:  In  addition  to  the  foregoing, 
the  Commission  also  anthorized  the  re-establishment  of 
duplicate  drcuits  to  various  countries  which  had  been 
i  enemyoccupied  during  World  War  IL  /FinaHy,  it  should 
.  be  noted  that  outstanding  authorizations  for  the  various 
•*'  Explicating  circuits  have  been  renewed  from  time  to  time 
by  the  Commission. , =  . ..  -  '  -  w>  .:**  ‘  .«'*■  .*  1 

’••■‘'Aicr.r  V"  •  'i-u-  ;  »*  4c-  "  * "ir  *-+■''»  -  ■ 

u^9L:  “Playing-°ff”  of  United  States  carriers.  BCAC 
r  contends  that  since  both  it  and  Mackay  would  communicate 
i  with  the  same  foreign  correspondent  in  each  of  the  three 
•pointsaiissue  herein,  a  grant  of  Mackay ’s  applications 
!  would  make  it  possible  for  such  foreign  correspondents  to 
-  drive  progressively  harder  bargains  by  playing  one  Amer- 
>  Jean  carrier  against  the  other  to  the  advantage  of  the  foreign 
T  correspondents;  and  that  this  would  be  detrimental  to  the 
.  .  American  communications  system  and  the  public  which  uses 
,  its  facilities.  There  is  no  doubt  that  there  is  some  danger 
a’;  -that  such  attempts  may  be  made  and  that  in  the  past  cer- 
‘tain  foreign  correspondents  may  have  been  able  to  secure 
4'  more  favorable  terms  by  “playing-off”  one  of  the  two 
;  United  States  carriers  with  whom  they  corresponded 
:  against  the  other  such  United  States  carrier.  We  note, 
*  however,  that  in  the  instant  proceeding  the  terms  and  con- 
t  'ditions  under  which  Mackay  would  operate  its  proposed 
'  circuits  would  be  same  as  those  under  which  BCAC  now 
operates  the  circuits.  In  addition,  under  the  requirements 
/.  of  the  Communications  Act  of  1934  and  the  Commission’s 
r  Buies  each  carrier  is  required  to  report  periodically  with 
Tv.  respect  to  all  negotiations  such  carrier  is  carrying  on  with 
its  foreign  correspondents  and  to  die  copies  of  all  contracts 
J  or  amendments  thereto  which  it  concludes  with  its  foreign 
correspondents.  The  Commission  would  therefore  be  aware 
w  of  all  proposed  changes  in  the  agreements  between  the  par- 
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ties  prior  to  their  consummation.  If  it  should  appear  that  * 
any  proposed  changes  in  the  existing  contracts  or  agrees 
ments  would  be  seriously  prejudicial  to  the  interests  of  the  ^ 
carriers  involved  or  to  the  United  States  international  tde-: 
graph  industry  as  a  whole,  the  Commission  would  have  - 
ample  opportunity  to  make  its  views  known  to  die  carrier 
or  carriers  involved.  Aside  from  this,  the  Commission,  has 
statutory  authority,  particularly  in  connection  with  its  cosh 
sideration  of  applications  for  renewal  of  licenses,  which 
would  enable  it  to  take  the  appropriate  action  in  those  cases  ; 


where  a  carrier  persisted  in  making  concessions  which  were  v 
seriously  detrimental  to  the  interests  of  the  United  States  -7 
industry.  *  . 
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92.  National  Policy  in  Favor  of  Competition.  The , 
national  policy  of  the  United  States  is  one  favoring  com¬ 
petition.  This  policy  is  reflected  in  the  anti-trust  laws  and 
is  based  on  the  principle  that  competition  is  generally 
more  desirable  than  monopoly. .  Competition  can  generally  -\ 
be  expected  to  provide  a  powerful  incentive  for  the  rendi-  ■ 
tion  of  better  service  at  lower  cost  Those  seeking  the  pat¬ 
ronage  of  customers  are  spurred  on  to  install  the  latest 
developments  in  the  art  in  order  to  improve  their  services 
or  products,  and  in  order  to  enable  them  to  reduce  expenses 
and  thereby  lower  their  rates  or  prices.  The  benefits  to  be  . 
derived  from  competition  should,  therefore,  not  be  lightly 
discarded.  ^  , 

.-*i.  I  ”  *  r  ,  .  .  •  '  •  ,  *•  ‘  ?  I  *  *  . 


■  •  [4871]  93.  It  is  dear  from  a  reading  of  the  Communi-  t 
cations  Act  that  the  national  policy  in  favor  of  competition 
as  set  forth  in  the  anti-trust  laws  has  been  expressly 
extended  to  the  field  of  international  communications;  Thus, 
Section  313  of  the  Act  entitled  “  Applications!  Anti-trust 
Laws”  specifically  provides  that  the  anti-trust  laws  “axe 


( 


hereby  declared  to  be  applicable ...  to  interstate  or  foreign  ■„ 
radio  communications.”  In  addition,  Section  314  of.  the  : 
Act  whidi  is  entitled  “Preservation  of  Competition  in  Com- 
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However,  as  is  set  forth  more  fnfly  below,  oat,  disco smon 
herein,  should  not  be  interpreted  as  an  indication  that  we 
are  required,  in  all  cases,  to  grant  an  application  when  the 
effect  thereof  will  be  additional  competition, .  It  does  indi¬ 
cate,  however,  that  competition  is  an  important  element  in 
a  determination  of  whether  the  public  interest,  convenience; 
or  necessity  would  be  served  by  a  grant  of  an  application 
which  may  be  before  ns.  •  •/*...  v.  ^-X 

98.  Effect  of  ^Single"  Circuit  Policy.  Basically,  the 
question  with  which  we  are  confronted  here  is  the  so-called 
“sm^e”  versus  “duplicate”  circuit  question.  The  “Oslo” 
case  has  been  construed  as  enunciating  a  “single  circuit” 
policy.  However,  as  we  have  pointed  out  above,  the  Com¬ 
mission  has  not  followed  a  “single  circuit”  policy  subse¬ 
quent  to  that  case.  Nor  has  it  taken  effective  steps1  through 
its  licensing  procedures  to  effectuate  a  “single  circuit” 
policy, -assuming  it  had  such  a  policy.  Should  we  now 
enunciate  a  “single  circuit”  policy,  and  should  we  effectu¬ 
ate  such  a  policy  by  subsequently  refusing  to  renew  licenses 
for  duplicating  circuits,  what  the  Commission  will  have 
accomplished  is  the  elimination,  for  all  intents  and  purposes, 
of  effective  competition  in  the  radiotelegraph  field.  To  be 
sure,  there  might  still  remain  more  than  one  radiotelegraph 
carrier  in  the  field,  but  such  carriers  would  not  be  com¬ 
peting  with  each  other.  Each  carrier  would  have  unto 
itself  a  practical  monopoly  in  radiotelegraph  business  to 
the  countries  it  was  licensed  to  serve.  It  may  be  argued 
that  there  could  still  be  competition  from  indirect  radio¬ 
telegraph  circuits.  However,  as  indicated  above,  such 
competition  is  generally  not  [4874]  as  effective  as  direct 
competition,  and,  therefore,  cannot  provide  the  full  benefits 
which  are  normally  to  be  expected  from  competition.  To 
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.  x  The  QmrmMon  did  intitste  a  general  rtrkm  of  the  matter  bj  its  Order 
of  November  87,  IMS,  Is  the  Matter  of  Badtotdegnrab  Service  t etwee  the 
United  Stetee  and  foreign  asd  oweaa  potato,  at*,  Doefcet  No.  7874.  However, 
heezinga  were  never  hdd  in  that  eaae  and  by  Order  of  March  84,  1848,  pro- 
eeedinsa  therein  were  poetponed  entQ  farther  Order  of  fla  OoBBWta.'' 


Decision  of  the  Commission. 


enunciate  a  “single  circuit’^policy  and  to  implement  such 
<*  policy  in  connection  with  outstanding  licenses,  might  very 
well  be  doing  that  which  onr  National  Policy  frowns  upon, 
and  that  which  Congress  has,  as  yet,  refused  to  permit  by 
way  of  merger  legislation.1  •  •  «**•*■  •  -  *  »*'  ;  .• -• 
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*  >  99.  Statutory  Standards.  In  arriving  at  a  decision  on 
any  application  before  ns,  we  must  determine  whether  the 
applicant  has  demonstrated  that  a  grant  of  such  application 
will  serve  the  public  interest,  convenience  or;  necessity. 
These  statutory  standards  include  many  elements  which 
must  be  evaluated  in  the  light  of  the  particular  facts  of 
record  in  each  instance.  In  evaluating  the  facts  of  record 
we  must  accord  due  weight  to  the  above-described  national 
policy  in  favor  of  competition.  ’  In  addition,  we  must  also 
act  in  such  fashion  as  to  effectuate  the  purpose  of  the  Com¬ 
munications  Act,  namely,  “  . .  .  Vto  make  available,  as 
far  as  possible,  to  all  the  people  of  the  United  States  a 
rapid,  efficient  Nationwide,  and  world  wide  wire  and  radio 
communication  service  with  adequate  facilities  at  reason- 
aide  charges  .V.’”*-1  '  •  k 
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■*£  100.  We  ,  are  of  the  opinion  that  in  those  instances 
where  there  is  only  one  direct  radiotelegraph  circuit  to  a 
point,  we  should  authorize  a  second  competing  radiotele¬ 
graph  circuit  where  the  applicant  demonstrates  that  such 
competition  is  reasonably  feasible.  >  In  the  instant  pro¬ 
ceeding;  Mackay  has  demonstrated  that  it  is  technically, 
financially  and  legally  qualified  to  provide  adequate  service 
to  the  points  at  issue ;  that  a  grant  of  its  applications  would 
enhance  competition  generally  and  introduce  competition 
between  direct  radiotelegraph  circuits;*  and  that  a  grant 
of  its  applications  would  not  endanger  the  ability  of  RCAC 


tJt  ii  true  that  there  would  ctiU  remain  competition  from  the  cable  ear* 
tiers,  however,  ae  indicated  above  the  cable  carriers  are  at  a  disadvantage 
ia  ccsnpetiag  for  trafle  to  hinterland  countries  (particularly  in  the  European 
area)  which  they  cannot  reach  over  their  own  facilities.  >  ^  •* 

»Ooi— mnieatkme  Act  of  1084,  as  amended,' Section  1,  47  U8C  flSL 
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has  demonstrated  that  competition  between  carriers  pro¬ 
viding  direct  radiotelegraph  service  to  Portugal  is  reason¬ 
ably  feasible.  ’’ v  •  **  \  * 
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is' -  103.  Finally,  the  record  shows  that  at  the  time  of  the 
hearing  herein  BCAC  operated  its  circuit  to  Surinam  at  a 
loss;  that  this  loss  would  be  increased  by  a  grant  of  Mac- 
kay’s  application  to  serve  Surinam;  that  Surinam  is  a 
relatively  unimportant  traffic  center  in  the  Western  Hemi¬ 
sphere,  accounting  for  less  than  2/10  of  1  per  cent  of  the 
total  traffic  exchanged  .between  the  United  States  and 
countries  in  the  area  composed  of  the  West  Indies,  Central, 
North  and  South  America,  and  about  1/20  of  1  per  cent  of 
the  total  traffic  exchanged  with  all  overseas  and  foreign 
points ;  that  of  the  52  countries  in  the  area  of  the  West 
Indies,  Central,  North  and  South  America,  for  which  traffic 
data  are  reported  separately  by  the  United  States  inter¬ 
national  telegraph  carriers,  Surinam,  in  the  first  half  of 
1047,  ranked  31st  with  respect  to  traffic  outbound  from  the 
United  States  and  29th  with  respect  to  traffic  inbound  to 
the  United  States.  Under  these  circumstances,  we  cannot 
find  that  the  authorization  of  an  additional  direct  circuit  to 
provide  competition  between  carriers  providing  direct, 
radiotelegraph  service  to  Surinam  would  be  reasonably 
feasible. ,  Any  such  authorization  on  our  part  would,  in 
essence,  require  us  to  dose  our  eyes  to  the  practicalities  of 
the  situation  and  to  find  that  the  provision  of  competition  in 
direct  radiotelegraph  circuits  is  an  overriding  considera¬ 
tion.  JSuch  action  is  not  required  by  the  national  policy  in 
favor  of  competition  nor  by  the  Communications  Act 


’■*  104.  In  view  of  all  the  foregoing  and  upon  consideration 
of  the  record  herein,  as  well  as  the  proposed  findings,  con¬ 
clusions,  exceptions  and  briefs  in  support  thereof  filed  by 
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the  parties,  and  the  oral  argument  made  by  sncfc  parties,  we 
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(1)  That  public  interest,  convenience  and  necessity^ will 
bfi  served  ,  /  „  ->•-•*  *  .  > 
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(a)  by  a  grant  of  the  application  of  Macfcay  Badio 
:.'  and  Telegraph  Company,  Inc^  for  modification 

.  7  of  license  to  communicate  with  Amsterdam, 

Netherlands;  and  „  •’  :  '  r.  ^  r;  ; 

(b)  by  a  grant  of  the  application  of  Mackay  Badio 
and  Telegraph  Company,  Inc,  for  modification 
of  license  to  communicate  with  Amsterdam, 
Netherlands,  via  Tangier.  :V 
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(2)  That  public  interest,  convenience  and  necessity  will 
be  served  by  a  grant  of  the  application  of  Mackay 
Badio  and  Telegraph  Company,  In&,  for  modifica¬ 
tion  of  license  to  communicate  with  Lisbon, 
Portugal.  *  ; 
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•:  i  (3)  That  public  interest,  convenience,  or  necessity  win 
•  -.  i  ■  not  be  served  by  a  grant  of  the  applications  of  7  j 
Mackay  Badio  and  Telegraph  Company,  In&,  for  '  '-4 
.  .  modification  of  license  or  for  special  temporary  :  i 
■7'  ■•  .  *  authority  to  communicate  with  Paramaribo,  Suri-  n:| 
Tiftm.  ,  ,  n 'n^nnn  1 
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(4)  That  in  view  of  the  forgoing  conclusions,  the 
applications  of  Mackay  Badio  and  Telegraph  Com¬ 
pany,  Inc,  for  special  temporary  authority  to  com- 
i  municate  with  The  Netherlands  and  with  Portugal 
become  moot  and  should  be  dismissed. 
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It  Is,  Thbbbfoeb,  Obdekrd  this  21st  day  of  February, 

1951,  that  pursuant  to  the  provisions  of  Section  309(a)  of  "J 
the  Communications  Act  of  1934,  as  amended,  that  part  of  v 
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Decision  of  the  Commission, 

«  .  > .  1 

-  .  ^  *  ► 

the  application  of  Mackay  Badio  and  Telegraph  Company, 
Inc^  for  modification  of  license  to  authorize  direct  com¬ 
munication  with  Portugal  and  The  Netherlands  (File  No. 
8047-MLHT-A)  and  its  application  for  modification  of 
license  to  authorize  communication  with  The  Netherlands 
via  Tangier,  (File  No.  7619-C4-ML-C)  ABE  GRANTED, 
and  the  license  of  Mackay  Badio  and  Telegraph  Company 
for  its  fixed  public  service  station  located  at  Brentwood, 
New  Jersey,  (File  No.  44-C4-B-51)  IS  MODIFIED  as 
follows:  ..... 

..  i*  *  -  *■*-  ■  *  s  *0  *  *  ** 

Section  2,  add:  '< 


Administration  of  Posts  Tele¬ 
graph  and  Telephone  of  The 
Netherlands  Amsterdam,  Netherlands  6 

*  t  n  *  •  4  *■  '  •  *  •  - 

Companhia  Portuguesa  Badio 
Marconi  Lisbon,  Portugal 

*V  '  ’  * 

-  ,  ,  >  •*  • 

It  Is  Fubthxb  Obdebed  that  pursuant  to  the  provisions 
of  Section  309(a)  of  the  Communications  Act  of  1934,  as 
amended,  that  part  of  the  application  of  Mackay  Badio  and 
Telegraph  Company,  Inc^  herein  for  modification  of  license 
to  communicate  with  Surinam  (File  No.  8047-MLHT-A)  and 
the  applications  for  special  temporary  authorization  to 
communicate  with  Surinam  (File  No.  Tl-BSA-659-1)  ABE 
DENIED; 

It  Is  Fubthbb  Obdebed, that  the  applications  of  Mackay 
Badio  and  Telegraph  Company,  Inc^  for  special  temporary 
authorization  to  communicate  with  Portugal  and  The 
Netherlands  (Files  Nos.  Tl-BSA-658-1,  and  Tl-BSA-657-1) 
ABE  DISMISSED. 

*  4  •  .  , 

Fxdebal  Communications  Commission* 


Beleased:  February  23, 1951. 


T.  J.  Slows, 
Secretary. 


•  See  attached  diunta  of  Cornmiadoner  Webster  and  Sterling. 


Rulings  of  the  Commission  on  Exceptions 
mad  by  RCA  Commimicstions,  Inc. 


Not 


The  findings  to  which  this  exception  is  taken  hare  bean  • 
changed  so  that  all  reference  to  BCAC’s  stations  is  ; 
deleted.  These  findings  are  now  limited  to  a  description  ! 
of  Mackay’s  stations.  The  findings  do  not  purport  to 
compare  the  stations  of  Maeksy  and  BCAC.  The  request  j 
for  findings  with  respect  to  the  comparative  qualities  of  ' 
Mackay’s  and  BCAC’s  stations  are  denied  as  irrelevant 
to  our  Decision  herein  for  the  reason  set  forth  therein,  J 


Is  granted  in  part,  in  that  die  heading  is  changed  from 
“Coordinated”  to  “Consolidated”.  Otherwise,  the  excep- 
tkm  is  denied  because  the  record  supports  the  findings 
as  rather  the  requested. 


Is  granted  in  part,  insofar  as  it  requests  that  the  Con* 
mission  consider  and  role  upon  BCAC’s  contention  that 
a  grant  of  Mackay’s  applications  herein  would  result  in 
a  violation  of  Section  314  of  the  Communications  Act  of 
1934,  as  amended,  and  our  Decision  contains  a  detailed 
consideration  of  BCAC’s  contentions  with  respeet  to  this 
matter.  r  ’/-V  .  *’ 


4  and  5 


Are  denied  for  the  reasons  set  forth  in  our  Decision. 


6,  8,  19,  28(1),  Are  not  material  to  the  Decision  herein  in  view  of  the 
28(2),  36,  grounds  upon  which  our  Decision  is  based.  < 

49(1),  49(2),  V  - 

and  56 

^  .  *  *  i  o  v  „  *  \  **  •,  ** 

•  »  %  -  — 1+.. 

7  Is  granted  insofar  as  it  requests  a  specific  finding  that 

Mackay  must  demonstrate  that  a  grant  of  its  applications 
would  serve  the  public  interest,  convenience,  or  neeee 
sity,  but  is  otherwise  denied  for  the  reasons  stated  in  onr 
Decision.'  ’  „ 

la  granted  in  that  a  table  is  added  comparing  the  share 
of  traffic  handled  by  Commercial,  Western  Union  and 
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Not. 


31,  12,  14,  20, 
31,  87,  39,  A 
52  and  54  ■ 


BCAC  in  the  years  1937-1939  with  that  handled  in  the 
years  1945-1947  (first  half)  and  a  finding  is  made  that 
'  there  is  active  competition  at  present  The  record  sup¬ 
ports  the  finding,  as  amended,  rather  than  the  findings 
as  requested. 

J4879 J 

Is  granted  in  part  in  that  the  number  of  countries  to 
which  there  is  direct  competition  in  radiotelegraph  cir¬ 
cuits  has  been  changed  from  13  to  11,  and  in  that  it  is 
noted  that  certain  of  these  circuits  were  granted  by  the 
Federal  Badio  Commission  or  by  this  Commission  dur¬ 
ing  World  War  IL  Otherwise  the  exception  is  denied 
,•  because  the  record  supports  the  findings  as  made  and 
.because  such  findings  are  relevant  and  material  in  the 
light  of  the  interpretation  which  we  believe  should  be 
given  tiie  national  policy  in  favor  of  competition  by  direct 
radiotelegraph  circuits. 

Are  granted  and  the  Decision  reflects  the  adoption 
thereof. 


18,  18,  24,  25, 
42,43,48, 
49(3),  49(4), 
50,  57,  61,  64, 
«q»d  the  unnum¬ 
bered  excep-  • 
tapnff  to  Candu- 

«nmn« 

15,  34,  and  60 


Are  denied  for  the  reason  that  the  record  substantiates 
the  amended  findings  and  conclusions  to  which  these 
exceptions  are  taken.  -  • 


Are  granted  in  that  the  findings  to  which  these  excep¬ 
tions  are  taken  have  been  deleted. 

Is  granted  in  part  in  that  the  Decision  is  changed  to  show 
that  there  is  a  possibility  that  Mackay  will  require  an 
additional  frequency  or  additional  frequencies.  The  ex¬ 
ception  is  otherwise  denied  because  the  record  supports 
the  ftnrifngw  as  amended  rather  than  the  additional  find¬ 
ings  requested. 


f  pv,  i/.  * ' ,4 


***  .  > 


•  j  * 

«*  r*  p-  - 


'  -  •  v.  *  ■ 
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28(3), 
and  51 


32,  44  and 


.  .  ?-> 

\  '* 


Are  granted  in  part  and  denied  in  part  as  is  indicated 
herein  in  onr  rulings  on  exceptions  nos.  2,  3,  4, 15, 16, 
17, 21, 22,23,24, 25,26, 27,  and  47.: 

Are  granted  in  part  in  that  a  table  is  added  comparing 
the  share  of  traffic  being  handled  by  Commercial,  West¬ 
ern  Union,  and  BCAC  in  the  years  1937-1939  'with  the 
share  handled  in  the  years  1945-1947  (first  half)  and 
notice  is  taken  of  the  fact  that  Commercial’s  failure  to 
secure  a  greater  share  of  the  outbound  traffic  affected  its 
share  of  the  inbound  traffic.  Exceptions  are  otherwise 
denied  because  the  record  supports  the  findings  as 

amended  rather  than  the  additional  findings  requested. 

v«  .  \  *  *  '  *  ’  +  {  *  ’  '  * 

Is  granted  in  part  in  that  it  is  noted  that  certain  circuits 

were  granted  by  the  Federal  Radio  Commission  or  by 
this  Commission  during  World  War  IL  The  exception 
is  otherwise  denied  because  the  record  supports  the  find¬ 
ings  as  made  and  because  such  findings  are  relevant  and 
material  in  the  light  of  the  interpretation  which  we 
believe  should  be  given  to  the  national  policy  in  favor 

- - 1  n  f  ?f  ?n  ■■  -'****•  • 

ox  campeonosL  -  * 

-  r  **  «  K  * 

Is  not  material  insofar  as  exception  is  taken  to  the  failure 
to  find  that  Mackay’s  service  would  be  inferior  to  that 

of  RCAC  for  the  reasons  set  forth  in  our  Decision.  Inso- 

.  .  . *  - 

far  as  exception  is  taken  to  the  failure  to  find  that  a  grant 
of  Mackay’s  application  would  tend  to  degrade  existing 
service,  it  is  denied  because  the  record  shows  that  such 
grant  would  not  have  an  appreciably  adverse  effect  on 
RCAC’s  service.  Finally,  insofar  as  exception  is  taken 
to  the  failure  to  find  that  a  grant  of  Mackay’s  applica¬ 
tions  would  place  obstacles  in  the  way  of  improving 
New  York-Lisbon  service,  the  exception  is  denied  for  the 
reasons  stated  in  our  Decision  herein. 

[4881]  ‘ 

Is  granted  in  part  in  that  the  finding  to  which  exception 
is  taken  is  deleted.  Insofar  as  the  exception  requests 
additional  findings,  it  is  denied  because  the  record  sup- 


,v 
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*'»'•>!  i.  V' 


Is  denied  because  the  record  supports  the  Decision.  With, 
respect  to  the  contention  that  Mackay  has  not  met  the 
burden  of  proof,  this  part  of  the  exception  is  also  denied 
for  the  reasons  stated  in  the  Decision.  Tnanfai*  m  the 
exception  requests  a  ruling  on  Mackay’s  contention  that 
there  should  be  a  duplicate  radiotelegraph  service  to 
.every  country  to  which  there  is  one  direct  circuit  the 
exception  is  granted  and  as  is  indicated  in  our  Decision, 
Mackay’s  contention  is  rejected. 


;>i|  **  ■  i 


[4882] 


;i  Rulings  of  the  Commission  on  Exceptions 
Filed  by  Mackay  Radio  and  Telegraph  Company,  Inc. 


2,  4  and  5 


8, 7  and  8 


9  * 

?  •«  r«*. 

*  -*lV  W.  *• 

V  j(\**t*  -  «* 


id 


.  .  Is  granted  in  that  the  finding  to  which  exception  is  has 
...  been  deleted." 

Are  denied  because  the  record  substantiates  the  findings 
to  which  exception  is  taken. 

'  Are  denied  because  the  record  supports  the  findings  as 
made  rather  than  the  findings  requested. 

Is  not  material  to  the  Decision  herein  and  it  is,  there* 
fore,  unnecessary  to  rule  thereon. 

'  Is  denied  because,  as  found  in  the  Decision,  a  grant  of 
Mackay’s  application  would  increase  RCAC’s  losses  in 
operating  Ike  Surinam  circuit. 

Is  denied  because  the  Conclusion  readied  with  respect 
to  this  matter  is  supported  by  the  record. 


Appemaw  B. 

«  *  ' 

*  •  ^  t  -  •  t  ■* 

[4883]  Dissent  of  Commissioners  E.  M.  Webster  asd  1; 

George  E.  Stxsleno  '  '  ; 

.*  '  >  •  f  ,  4*r  <  V*  *  ’*1 

We  cannot  agree  with  the  majority’s  decision  that  it 
would  be  in  the  public  interest  to  grant  these  applications, 
because  we  are  of  the  opinion  that  certain  basic  and  ulti¬ 
mate  findings,  not  readied  by  the  majority,  bat  obviously 
required  by  the  record  when  considered  in  the  light  of 
collateral  official  reports  of  the  Commission,  are  far  more 
controlling  than  those  that  were  made,  and  unquestionably 
point  to  a  conclusion  opposite  from  that  of  the  majority 
here.  .  .  ,  .  ....  \  ,v 

As  we  see  it,  the  question  before  us  in  this  proceeding 
is  essentially  whether  the  Commission  should,  in  effect, 
reaffirm  the  policy  enunciated  in  the  “Oslo”  case  cited  in 
this  decision.  The  majority  here  take  issue  with  the  con¬ 
clusion  in  that  case  and  apparently  have  adopted  Mackay’s 
position  that  both  this  Commission  and  its  predecessor,  the 
Federal  Badio  Commission,  have  recognized  the  national 
policy  in  international  radiotelegraph  communications  to 
be  a  policy  of  competition;  and  that  the  statutory  standard 
of  public  interest,  convenience  or  necessity  is  intended 
under  applicable  provisions  of  law  and  national  policy,  to 
embrace  and  express  a  national  policy  of  competition,  not 
only  between  different  media  of  telegraph  facilities  (cable 
vs.  radio)  but  also  between  the  same  media  (cable  vs.  cable 
and  radio  vs.  radio).  They  therefore  find  that  Mackay’s 
applications  should  be  granted  in  order  to  promote  and 
effectuate  this  national  policy  of  competition.  In  this  con¬ 
nection,  the  majority  also  pointed  to  the  fact  that  Congress 
has  thus  far  failed  to  enact  legislation  authorizing  a  merger 
of  international  telegraph  carriers,  and  conclude  that  the 
only  alternative  is  free  and  equal  opportunity  to  compete. 
The  majority  reason  that  if  the  Commission  does  not 
authorize  such  competition,  the  aforementioned  national 
policy  would  be  defeated.  They  are  not  deterred  from 
their  conclusion  by  the  fact  that  Mackay  not  only  indicated 
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!  it  would  seek  to  dnplicate  each  of  the  circuits  operated  by 
ECAC,  but  took  the  position  that  such  duplication  should 
he  authorized  even  though  it  might  require  rate  increases 
to  keep  the  carriers  from  operating  at  a  loss, 

\  One  of  the  main  factors  which  has  brought  this  country 
into  the  position  of  leadership  among  nations  is  its  deter¬ 
mination  to  maintain  the  “free  enterprise”  principle 
adopted  by  out  founding  fathers.  We  feel  certain  that 
this  country  will  remain  strong  and  prosper  only  so  long 
!  as  this  principle  is  generally  continued.  However,  the 
principle  of  free  enterprise  or  free  competition,  as  pertains 
i  to  such  fields  of  endeavor  as  wire  and  radio  communication, 
must  be  applied  in  the  light  of  the  limiting  factors  peculiar 
to  such  industry,  which  include, 

(1)  the  necessity  for  maintaining  a  strong  national 
and  international  radio  and  wire  communications 
system,  and 

(2)  the  overall  scarcity  of  available  radio  frequencies, 
due  to  sharing  spectrum  space  with  other  countries. 

Considering  only  the  foregoing  limitations,  it  is  evident 
that  this  field  is  not  susceptible  to  free  and  untrammelled 
i  competition  nor  indiscriminate  expansion  or  duplication  of 
facilities  and  service.  This  fact  is  so  obvious  that  Congress, 

:  long  before  communications  became  the  complicated  field 
that  [4884]  it  is  today,  enacted  legislation1  regulating 
interstate  and  foreign  commerce  in  communication  by  wire 
and  radio  in  order  to  make  available,  so  far  as  possible, 
to  all  the  people  of  the  United  States  a  rapid,  efficient, 
nation-wide  and  world-wide  wire  and  radio  communication 
service  with  adequate  facilities  at  reasonable  charges,  for 
the  purpose,  among  other  things,  of  the  national  defense 
and  of  promoting  safety  of  life  and  property.2 

l  It  is  to  be  noted  that  in  various  public  utility  fields,  such  as  transporta¬ 
tion,  electric  light  and  power,  etc.,  appropriate  legislation  has  been  enacted  to 
permit  limitation  of  competition, 
i  3  See  Communications  Act  of  1984  as  amended,  Section  1. 
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However,  desiring  to  preserve  as  much  competition  as 
possible  in  this  field.  Congress  made  provisions  therefor  in 
legislation  which  now  finds  itself  set  forth  in  Sections  313 
and  314  of  the  Communications  Act  of  1934  as  amended. 
We  cannot,  however,  accept  the  construction  placed  upon 
these  sections  by  the  majority.  Instead,  we  are  of  the 
opinion  that  the  proper  interpretation  was  placed  upon 
these  sections  and  the  Act  as  a  whole  by  the  United  States 
Circuit  Court  of  Appeals  for  the  District  of  Columbia  in 
its  decision  in  the  “Oslo”  case,  Mackay  Radio  and  Tele¬ 
graph  Co,,  Inc.  v.  FCC,  97  F.  (2d)  641,  643  (1938).  There, 
the  Court  stated  in  part: 

. .  It  (the  Communications  Act)  does  not  apply  to 
radiotelegraph  business  the  policy  of  free  competi¬ 
tion,  but  a  contrary  policy.  Free  competition  means 
that  all  are  free  to  compete.  The  Communications 
Act  forbids  competition  by  all  who  cannot  prove 
that  their  entry  will  serve  the  ‘public  interest,  con¬ 
venience  or  necessity.’  ” 

It  is  apparent  that  under  the  above  construction  of  the 
Communications  Act  all  carriers  are  free  to  compete  for 
frequencies  and  authorizations  to  serve  new  or  different 
points.  Moreover,  a  carrier  has  every  right  to  compete 
for  facilities  already  being  used  by  another  carrier,  or 
points  being  served  thereby.  We  would  unhesitatingly  vote 
to  substitute  one  service  for  another  if ,  in  a  proper  pro¬ 
ceeding,  the  weight  of  evidence  showed  that  it  would  be 
in  the  public  interest  to  do  so.  And,  of  course,  where  it  can 
be  definitely  established  that  the  public  interest  would  be 
served  by  licensing  more  than  one  carrier  to  serve  in  a 
given  area  little,  if  any,  problem  is  presented.  In  the  instant 
case  Mackay  has  made  no  such  showing.  The  failure  to 
make  such  showing  is  clearly  established  by  the  following 
findings  of  the  majority:  (1)  there  now  exists  active  com¬ 
petition  not  only  between  cable  carriers  and  between  cable 


and  radiotelegraph  carriers  serving  the  points  involved, 
(and,  in  the  case  of  Portugal,  between  radiotelegraph  car¬ 
riers),  bat  also  between  such  carriers  and  the  airmail  and 
radiotelephone  services;  (2)  the  capacity  of  existing  tele¬ 
graph  communications  facilities  between  the  United  States, 
on  the  one  hand,  and  The  Netherlands,  Portugal  and  Suri¬ 
nam,  on  the  other  hand,  is  in  excess  of  that  required  to 
handle  the  present  and  expected  volume  of  telegraph  traffic 
under  normal  operating  conditions;  (3)  there  is  some  pos¬ 
sibility  that  Mackay  may  find  it  necessary  to  seek  an  addi¬ 
tional  frequency  or  frequencies  in  order  to  provide  con¬ 
tinuous  service  throughout  the  eleven  year  sunspot  cycle ; 
(4)  it  does  not  appear  that  Mackay’s  service  proposed 
herein  will  result  in  lower  rates  or  speedier  services,  or  will 
otherwise  be  superior  to  or  more  comprehensive  than  the 
service  now  available  via  BCAC;  however,  it  will  be  supe¬ 
rior  to  the  cable  services;  (5)  a  grant  of  Mackay’s  applica¬ 
tions  herein  cannot  reasonably  be  expected  to  generate  new 
traffic  in  any  substantial  degree  [4885]  but  rather  that  such 
grant  would  result  in  a  redistribution  of  ariating  traffic 
volumes  among  the  carriers  serving  the  three  points;  (6) 
a  grant  would  increase  Mackay’s  operating  expenses  and 
revenue  while  the  expenses  of  the  other  carriers  would  not 
be  reduced;  (7)  the  proposals  would  decrease  the  revenues 
of  all  established  competing  companies  except  the  appli¬ 
cant’s;  (8)  a  competitive  advantage  would  accrue  to  the 
AC&R  system  in  general,  and  to  Mackay  in  particular,  from 
the  proposed  operations,  but  will  lessen  the  advantage 
which  BCAC  has  heretofore  enjoyed  with  respect  to  inbound 
traffic;  (9)  any  diversion  of  outbound  traffic  from  Com¬ 
mercial  to  Mackay  would  result  in  a  reduction  in  revenue 
to  the  AC&B  system  and,  to  that  extent,  would  impose  an 
additional  financial  burden  upon  the  United  States  Com¬ 
munications  system  as  a  whole.  We  agree  with  these 
findings,  but  we  note  that  none  of  them  gives  any  indication 
of  public  benefit.  Bather,  they  would  indicate  that  the 
public  interest  will  softer  as  a  result  of  these  grants. 


lii  addition,  the  majority  have  found  that  (1)  of  Com¬ 
mercial  Cable’s  eastbound  traffic  to  The  Netherlands  50  per 
cent  would  be  diverted  to  Mackay.  In  the  event  there  is  not 
enough  traffic  for  the  Mackay  circuit  to  make  up  an  amount 
equal  to  50  per  cent  of  the  total  traffic  within  the  control  of 
Commercial  and  Mackay,  which  Mackay  has  guaranteed 
to  deliver  over  the  proposed  circuit,  Mackay  would  be 
obliged  to  persuade  users  to  route  via  Mackay  their  traffic 
which  might  otherwise  be  handled  by  Commercial,  or 
possibly  to  make  a  payment  to  The  Netherlands  Adminis¬ 
tration  to  make  up  for  the  deficit.  It  therefore  appears 
that  a  substantial  amount  of  Commercial’s  traffic  will  be 
diverted  to  Mackay  and,  to  that  extent,  would  bring  about 
the  non-use  of  a  competing  company  in  the  telegraph  field; 
and  (2)  a  grant  of  these  proposals  will  introduce  more 
effective  competition  between  radiotelegraph  carriers 
serving  the  points  involved ;  and  (3)  when  the  over-all  effect 
of  a  grant  of  the  applications  is  considered,  it  appears 
that  the  added  costs  which  might  result  on  an  industry-wide 
basis  will  be  relatively  small  so  that  the  impact  on  the 
rate  structure  as  a  whole  should  not  be  substantial. 

While  we  do  not  disagree  with  these  three  findings  so 
far  as  they  go,  we  believe  that  if  the  majority  were  to 
develop  these  findings  to  the  extent  called  for  by  the  facts 
of  record,  they  would,  of  necessity,  be  required  to  reach  a 
different  conclusion  in  this  case. 

Not  only  will  Mackay  divert  to  its  radiotelegraph  cir¬ 
cuits  50  per  cent  of  Commercial’s  traffic  to  The  Netherlands, 
but,  in  addition,  there  is  strong  evidence  in  the  record  that 
Mackay  will  siphon  off  at  the  source  certain  traffic  which 
normally  is  specifically  routed  through  Commercial  Cable 
to  Portugal  via  the  Azores  and  which  can  not  be  diverted 
to  Mackay  after  being  so  routed.  The  record  indicates 
that  approximately  three-fourths  of  the  traffic  handled  by 
Commercial  Cable  to  Portugal  through  the  Azores  is  specifi¬ 
cally  routed,  and  Commercial  has  a  contract  to  turn  over  all 
such  traffic  to  its  correspondent  at  the  Azores.  Obviously, 
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once  this  traffic  is  specifically  routed,  Mackay  can  not 
i  divert  this  traffic  to  its  radiotelegraph  circuit,  and  it  would 
1  appear  at  first  glance  that  to  this  extent  Commercial  would 
.  -i  oontmne  to  handle  traffic  of  this  nature.  But  the  majority 
fail  to  point  out  the  fact  that  the  record  shows  that  [4886] 
there  is  a  strong  probability  that  Mackay  will  make  every 
'effort  to  tap  such  traffic  at  its  source  before  it  can  be  specific 
catty  routed  through  Commercial.  In  an  effort  to  ascertain 
Mackay’s  intentions  in  this  connection  one  of  its  witnesses 
'  (traffic  manager)  in  this  case  was  asked  on  cross  examine- 
'  turn  whether  Mackay’s  solicitors  were  instructed  to  per¬ 
suade  customers  using  Commercial  Cable  to  Madrid,  Spain, 
via  the  Azores,  to  change  their  routings  to  Mackay*. 

“I  think  they  are  instructed  to  do  that . . .  I  wouldn’t 
know  definitely,  but  they  ought  to  be  and  they  should 
be.  That  is  a  100  per  cent  owned  system  service.” 

Since  Commercial’s  contract  regarding  traffic  to  Spain  is 
the  same  as  that  with  respect  to  Portugal,  it  is  clear  that, 
in  the  event  of  a  grant  of  Mackay’s  applications  herein,  the 
AC&R  system  will  follow  the  same  practices  in  an  attempt 
to  divert  to  Mackay  Commercial’s  specifically  routed  Por- 
>_  tngal  traffic.  Accordingly,  it  is  apparent  that  through  these 
grants  Commercial  Cable  will.be  deprived  by  Mackay  of 
more  of  its  normal  traffic  than  the  admitted  50  per  cent  to 
The  Netherlands  and  the  admitted  25  per  cent  to  Portugal. 

This  brings  us  to  the  majority’s  second  limited  finding 
that  a  grant  of  these  applications  will  introduce  more  effec¬ 
tive  competition  between  radiotelegraph  carriers  to  the 
i  points  involved.  ;  There  can  be  no  denying  this  fact,  but 
*  neither  can  it  be  denied  that  the  record  supports  and  even 
demands  in  this  connection  a  more  comprehensive  basic 
finding.'  Since  it  is  admitted  that  a  grant  of  Mackay’s 
applications  will  not  generate  any  increase  in  traffic  it  is 

I*  1  ♦  t 

*  illiekaj  operates  a  direct  circuit  with  Spain  end  is  the  normal  route  for 
ell  ACftB  traffic  to  that  country.  Commercial  bandlee  only  speddeally  rooted 
tafia  to  Spain  via  its  cable  to  the  Inaras. 
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dear  that  a  substantial  amount  of  the  outbound  traffic  it 

*  *t 

will  handle  will  come  to  it  by  diversion  from  Commercial.  IV 
It  thus  follows  that  any  increase  in  radiotelegraph  compe-  | 
tition  will  be  offset  by  a  decrease  in  cable  vs.  cable  competi¬ 
tion.  Yet  the  majority  made  only  a  fleeting  mention  of  this  , 
fact  .  \  '  \  ••  •  *  ‘  '  t.,’  - 

We  now  come  to  the  third  of  the  majority’s  findings  ;j; 
which  we  believe  are  too  limited.  The  majority  found  that 
when  the  over-all  effect  of  a  grant  of  the  applications  is  ’ . . 1  •  j-  ■  ;  : 
considered,  it  appears  that  the  added  costs  which  might 
result  on  an  industry-wide  basis  win  be  relatively  small  so 
that  tiie  impact  on  the  rate  structure  as  a  whole  should  not  j 
be  substantial.  While  it  is  not  stated  in  so  many  words  in  j 
the  decision,  there  can  be  no  question  but  that  the  impact 
referred  to  means  an  increase,  since  there  could  be  no 
decrease  in  the  light  of  added  costs.  In  other  words,  the  f  ,  . 
majority  is  cognizant  of  the  fact  that  merely  on  the  basis 
of  these  two  grants  alone  there  may  be  some  “impact  on 
the  rate  structure,”  but,  at  the  same  time,  they  make  no 
finding  with  regard  to  increase  in  rates  which  will  inevi-  -j 
tably  result  from  the  policy  enumerated  by  the  majority 
which  would  permit  Mackay  to  duplicate  additional  BCAC 
and  other  companies’  radiotelegraph  circuits  throughout ; 
the  world.  And  if  we  grant  these  applications  there  is  no  | 
reason  why  we  should  deny  similar  Mackay  proposals  which  j  ~  *  . 
they  have  unequivocally  stated  they  intend  to  make.  We  1  ■’ 
are  unable  to  understand  why  the  majority  has  failed  to  l . 
look  beyond  the  instant  grants  in  reaching  a  finding  with 
respect  to  rates,  since  public  interest  is  so  vitally  affected  f  ,->v 

thereby.  ’  :  ;  "  r  ' 

<>•  •.  *  .  .  ;  ...  ‘i 

.  [4887]  From  the  basic  findings  in  the  decision  the 
mayority  made  the  ultimate  findings  that  Mackay  is  legally,  l 

technically  and  financially  qualified  to  provide  adequate  j  A  . 
service  to  the  points  involved;  that  a  grant  of  its  applies-  | . 
tion  would  enhance  competition  generally  and  introduce 
competition  between  direct  radiotelegraph  circuits;  that 

.  .  •  •**  '  f  v  , 

* v  *  .  *'■  ..  j  .  i  ‘ 
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a  grant  of  its  applications  would  not  endanger  the  ability 
of  BCAC  and  Western  Union  to  continue  to  provide  com¬ 
petitive  service  either  to  the  points  involved,  or,  generally, 
in  the  field  of  international  communications;  that  the 
volume  of  traffic  available  to  the  points  is  sufficient  to 
justify  the  grant  of  additional  direct  radiotelegraph  cir¬ 
cuits  thereto;  and  that,  under  these  circumstances,  they  are 
of  the  opinion  that  Mackay  has  demonstrated  that  com¬ 
petition  between  carriers  providing  direct  radiotelegraph 
service  to  The  Netherlands  and  Portugal  is  reasonably 
feasible.  At  this  point  they  determine  that  in  those 
instances  where  there  is  only  one  direct  circuit  to  a  point, 
the  Commission  should  authorize  a  second  competing  radio¬ 
telegraph  circuit  where  the  applicant  demonstrates  that 
such  competition  is  reasonably  feasible.  Whereupon  they 
conclude  that  public  interest  will  be  served  by  a  grant  of 
these  applications. 

•v  The  majority  have  made  an  ultimate  as  well  as  basic 
finding  that  these  grants  will  enhance  competition  between 
direct  radiotelegraph  circuits.  However,  as  we  previously 
pointed  out,  these  grants  will  result  in  a  substantial  loss  of 
business  for  Commercial  Cable,  and  it  is  our  beliefthat  the 
facts  of  record,  when  considered  in  the  light  of  additional 
grants  which  will  inevitably  follow,  lead  to  the  conclusion 
that  the  policy  enunciated  by  the  majority  will  mean  the 
practical  withdrawal  of  Commercial  Cable  from  competition 
to  these  points.  But,  even  if  viewed  in  a  light  most  favorable 
to  Mackay,  and  Commercial  is  not  compelled  to  practically 
withdraw  from  competition,  there  is  no  question  but  that, 
with  the  substantial  reduction  in  traffic  clearly  indicated  in 
the  record,  it  is  likely  that  Commercial  will  be  so  weakened 
that  it  wM  cease  to  offer  any  effective  competition  to  radio¬ 
telegraph  or  cable  companies.  This  fact  cannot  be  ignored 
because  we  are  confronted  with  the  problem  as  to  whether 
these  grants  of  the  Mackay  proposals  would  result  in  a 
violation  of  the  provisions  of  Section  314  of  the  Act 
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The  Commission,  as  pointed  out  in  the  majority’s  deci¬ 
sion,  has  previously  held4  that  the  provisions  of  Section 
314  of  the  Act  are  applicable  to  AC&B;  that  the  ownership, 
control  and  operation  of  cable  and  radio  companies  and 
facilities  within  the  AC&B  system  do  not  constitute  or 
result  in  violation  of  Section  314  of  the  Act;  and  that 
Section  314  was  intended  to  preserve  competition  between 
cable  and  radio  as  two  separate  media  of  communication.-. 
We  have  no  desire  to  retreat  from  this  position.  Bat  we 
note  that  in  that  decision,  the  Commission  specifically 
fonnd  that  . .  there  remains  a  possibility  of  a  violation 
by  them  (AC&B  System)  on  the  basis  of  facts  and  dream- 
stances  not  now  fonnd  to  be  present.” '  There  is  no  donht 
that  a  grant  of  Mackay’s  applications  herein  to  serve 
Portugal  and  The  Netherlands  and  the  attendant  diversion 
of  traffic  from  Commercial  win  farther  reduce  Commercial’s 
power  to  compete  effectively  with  radiotelegraph  companies. 
While  the  instant  proposed  grants,  or  any  single  future 
grant,  may  not  per  se  bring  the  AC&B  System  into  viola- 
lation  of  Section  314  of  the  Act,  we  are  of  the  opinion  that  the 
general  policy  of  [4888]  granting  Mackay  duplicate  radio¬ 
telegraph  circuits  wherever  they  are  found  to  he  reasonably 
feasible  may  inevitably  result  in  such  a  substantial  redac¬ 
tion  of  competition  between  cable  and  radio  (due  to  the 
progressive  elimination  of  Commercial  Cable)  as  to  bring 
the  AC&B  System  into  violation  of  Section  314  of  the  Act 
and  place  Mackay  in  the  position  of  bring  legally  disqualified 
to  hold  any  of  its  licenses.  Obviously,  it  will  be  necessary 
for  the  Commission  of  some  point  to  give  serious  considera¬ 
tion  to  denying  additional  radiotelegraph  licenses  to  Mackay 
where  its  applications  indicate,  as  they  do  here,  that  traffic 
will  come  to  it  primarily  at  the  expense  of  Commercial  and 
thereby  reduce  the  latter  company’s  ability  to  compete. 
We  are  of  the  opinion  that  such  action  should  he  taken 
in  the  instant  proceeding.  .  .  ,  .  ”  V. 

4  8m  footnote  2,  page  85  of  this  dedjdoa.  „  n  „  4 
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While  the  majority  made  no  ultimate  finding  as  to  rates, 
their  basis  finding  that  the  impact  of  these  grants  on  the 
rate  structure  as  a  whole  should  not  be  substantial  clearly 
demonstrates  their  belief  that  there  may  be  some  increase, 
although  slight.  We  take  an  even  dimmer  view  of  this  phase 
of  the  overall  problem.  If  these  two  grants  win  have  a 
slight  impact  on  the  rate  structure,  what  win  be  the  situa¬ 
tion  when  Mackay  applies  for  authority  to  duplicate 
RCAC’s  circuits  throughout  the  world  as  they  have  stated 
they  intend  to  do  if  the  instant  proposals  are  granted?  We 
cannot  ignore  the  foreseeable  future.  We  are  compelled 
to  examine  the  effects  of  our  acts  from  a  long-range  point  of 
view,  and  when  we  do  so  here  we  are  forced  to  the  conclu¬ 
sion  that  what  we  have  here  is  but  the  initial  step  in  a 
process  which  win  require  a  series  of  rate  increases  during 
an  era  when  businesses  and  individuals  are  already  beset 
on  an  sides  by  increased  costs  of  operation  and  living.  If 
we  were  able  to  see  where  certain  advantages  would  accrue 
to  the  public  which  would  outweigh  the  rate  disadvantages 
resulting  from  these  grants,  we  might  be  able  to  justify 
these  grants.  But  from  the  record  herein  we  are  unable  to 


determine  that  the  grants  win  result  in  such  advantages 
either  directly  or  indirectly. 

In  the  “Oslo”  case  Mackay  generally  advanced  the 
same  arguments  as  it  does  in  the  instant  proceeding,  and, 
with  minor  exceptions,  the  Commission  made  findings 
which  are  similar  to  those  made  by  the  majority  herein. 
There,  however,  the  Commission  came  to  the  conclusion  that 


Mackey’s  application  should  be  denied  and  the  court  upheld 
the  Commission.  In  so  doing,  the  court  specifically  rejected 
Mackay’s  contentions  as  to  the  requirements  of  the  Act 
for  the  licensing  of  competitive  circuits  which,  in  modified 
form,  apparently  have  been  adopted  by  the  majority  herein. 

In  view  of  the  concern  expressed*  by  the  court  regarding 
the  practical  elimination  from  competition  of  a  cable  com- 


•  97  r.  (2d)  643,  646. 


Appendix  B. 


pa ny  affiliate,  we  believe  that  the  majority  opinion  errs 
in  not  placing  equal  emphasis  on  the  evidence  in  the  record 
in  the  instant  case  that  a  grant  of  the  Maekay  applications 
would  mean  the  practical  withdrawal  of  Commercial  Cable 
and  AH  America  from  competition.  - 

The  majority  attempt  to  show  that  in  practice  the  Com¬ 
mission  has  not  followed  the  “Oslo”  decision  and  call 
attention  to  the  fact  that  subsequent  to  that  decision,  the 
Commission  has  in  many  instances  granted  duplicate  radio¬ 
telegraph  circuits.  As  the  majority  have  indicated,  how¬ 
ever,  for  the  most  part  [4889]  such  grants  were  made 
dnringfhe  course  of  World  War  H  when  the  Board  of  War 
Communications,  which  was  responsible  for  coordinating 
communications  activities  of  the  government,  specifically 
favored  a  policy  of  duplicate  circuits  in  the  interest  of 
national  defense.  It  is  pertinent  to  note  that  shortly  after 
the  mid  of  the  war  all  such  duplicate  circuit  grants  were 
made  subject  to  Commission  review  in  the  proceedings  in 
Docket  No.  7974,  In  the  Matter  of  Radiotelegraph  Service 
Between  the  United  States  and  Foreign  and  Overseas 
Points .  >  *.  •  -  ^ 

While  it  is  true  that  hearings  have  not  been  held  in  tins 
proceeding  and  that  it  has  been  postponed  until  further 
order,  it  is  to  be  noted  that  the  Commission  has  not  dxs- 
missed  the  proceeding.  As  a  matter  of  fact,  as  recently 
as  November  13, 1950,  when  it  last  considered  applications 
for  renewal  of  radiotelegraph  licenses,  the  Commission 
took  recognition  of  the  pendency  of  the  proceedings  in 
Docket  No.  7974  and  inserted  a  uniform  provision  in  each 
radiotelegraph  license  which  it  renewed,  to  read  as  follows: 

“This  license  is  issued  for  the  period  until  December 
1, 1951,  instead  of  the  two  year  period  provided  tar 
in  Section  6.29  of  the  Commission’s  Boles  and  Bego- 
lations,  because  of  the  pendency  of  the  proceedings 
in  Docket  No.  7974.” 
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Moreover  the  Commission  has  on  several  occasions  since 
the  “Oslo”  decision  reiterated  its  basic  policy  regarding 
regulation  of  common  carriers  under  the  Communications 
Act  Thus,  in  its  decision  in  Docket  No.  7723,  In  the 
Matter  of  the  Application  of  Mackay  Radio  and  T degraph 
Company,  Inc.,  etc.,9  the  Commission  stated  “It  is  recog¬ 
nized  that  the  policy  of  the  Communications  Act  is  to  main¬ 
tain  competition  in  the  international  field.  It  is  dear,  how¬ 
ever,  from  the  Act  that  this  does  not  mean  a  blind,  indis¬ 
criminate  policy  of  authorizing  extensions  of  service  by 
the  carriers.”, 

.  Though  much  time  has  elapsed  since  the  Oslo  decision, 
passage  of  time  considered  as  of  the  present  situation  has 
diown  only  more  the  need  for  restraint  in  uneconomic 
expansions  and  wasteful  duplication  of  international  com¬ 
munications  facilities.  As  was  demonstrated  so  dearly  in 
World  War  H,  the  United  States  is  dependent  to  a  great 
extent  on  the  development  and  maintenance  of  a  strong 
international  communication  system  for  carrying  out  its 
far  flung  commercial,  diplomatic  and  military  interests. 
The  facilities  developed  and  maintained  by  the  American 
owned  international  communications  companies  played  a 
vital  part  in  the  war  effort,  and  in  the  maintenance  of  ade¬ 
quate  communication  channels  all  over  the  world.  We  feel 
that,  in  the  interest  of  national  security  and  defense,  no 
steps  should  be  taken,  as  a  matter  of  over-all  national 
policy,  which  would  result  in  the  weakening  of  the  American 
international  communications  system  or  in  the  withdrawal 
of  important  cable  facilities  from  use,  merely  for  the  sake 
of  permitting  an  expansion  by  one  carrier  of  its  particular 
communications  services.  This  is  particularly  true  during 
this  era  when  we  have  found  it  necessary  to  authorize 
increases  in  international  telegraph  rates  several  times7  in 

•  4  Pike  and  Fiaeher  SB  968, 984  (1947).  See  alao  In  the  Hatter  of  Hackay 
Sadto  ami  Telegraph  Company ,  Inc.,  ete-  8  FOC  11,  20  (1940) ;  In  the  Hatter 
of  Postal  Telegraph  Cable  Co^  etc.,  9  POO  271,  276  (1943). 

7  See  Beporta  and  Orders  of  the  Commiaaion,  In  the  Hatter  of  Chargee  for 
Conmmmieations  Service  between  the  United  States  and  Overseas  and  Foreign 
Points  (Docket  No.  8280),  adopted  July  80, 1947,  April  22,  1948,  and  January 
26, 1949,  xeapeetbely. 
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order  to  prevent  the  carriers  from  [4890]  operating  their 
presently  authorized  services  at  a  loss.  We  do  not  believe 
that  under  such  circumstances  indiscriminate  duplication 
of  international  communications  can  be  found  to  be  in  the 
public  interest  In  fact,  we  are  convinced  that  the  Commis¬ 
sion  would  be  derelict  in  its  duty  under  the  Communica¬ 
tions  Act  both  to  the  public  and  to  the  international  com¬ 
munications  industry  if,  in  the  absence  of  a  showing  that 
there  is  a  public  need  therefor,  or  that  public  interest  would 
otherwise  be  served  thereby,  it  authorized  such  dupli¬ 
cation. 

We  believe  that  in  the  regulation  of  common  carriers, 
free  and  untrammelled  competition,  as  advocated  by  the 
applicant,  must  bow  to  the  above-described  criteria  of 
public  interest.  In  this  connection,  we  are  impressed  with 
the  policy  importance  of  this  case  in  view  of  the  expressed 
determination  of  Mackay  to  seek  duplicate  circuits  at  every 
turn  if  it  is  successful  herein.  The  Commission  found  in 
1940,  and  we  believe  the  same  holds  true  today,  that  “the 
preservation  of  existing  facilities  which  are  satisfactorily 
serving  the  public  is  of  primary  importance,  and  that  to 
intensify  a  highly  competitive  situation,  not  justified  by 
the  traffic  and  revenue  available,  may  be  uneconomical^ 
disastrous  to  the  American  communications  systems  as  a 
whole”8.  Such  action  could  also  go  far  toward  destroying 
the  very  objective  of  common  carrier  regulation  under  the 
Communications  Act,  which  the  Commission  is  duty  bound 
to  uphold.8 

•  »  «•»*“*•  *  *  , 

The  above  discussion  with  respect  to  our  policy  on 

competition  should  not  be  construed  as  an  indication  that 
we  would  not,  in  any  case,  authorize  duplicating  inter¬ 
national  radiotelegraph  circuits  upon  proper  application. 
It  does  mean,  however,  that  the  applicant  must  demonstrate 

•  _ ‘  *  ’  '  K  *  *  r  *  «■ 

•  I*  the  Matter  of  Maekoy  Sadio  amd  Telegraph  Company,  Ino,  8  FOO  11, 
20  (1040). 

•  See  OoaanmieetioBS  Act  of  1984  as  amended,  8eetion  1. 
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that,  through  the  operation  of  such  competing  circuit,  some 
public  need  would  be  served,  or  some  advantage  would 
accrue  to  the  public  in  terms  of  such  matters  as  lower  rates, 
or  new,  different  or  better  services,  ~  • 

We  believe  tiiat  the  facts  of  record,  when  considered  in 
the  light  of  collateral  official  Beports  of  the  Commission, 
dearly  demonstrate  that  grants  of  Mackay’s  instant  pro¬ 
posals  would  not  be  in  the  public  interest  for  at  least  the 
following  reasons:  j  /  4  *  . 

•  » •  ••  »  *  *  f  »  “  •* 

•  "  1.  The  eapadtyof  existing  telegraph  communications 
facilities  between  the  United  States  on  the  one 
-  hand,  and  The  Netherlands,  Portugal  and  Surinam 
on  the  other,  is  in  excess  of  that  required  to  handle 
the  present  and  expected  volume  of  telegraph  traffic 
under  normal  operating  conditions. 

a  ,  -*  ^  *  **  f  *  ,  f  *  r  *  ^  •v  *  >  1  *  <  ^  «'**■ 

!  .  2.  No  new  traffic  would  be  generated  and  only  a  redis- 

.  tribution  of  existing  traffic  volumes  would  result 

3.  The  proposals  would  mean  the  practical  with¬ 
drawal  of  Commercial  Cable  from  competition 
because  of  the  traffic  which  would  be  diverted  from 
r  Commercial  to  Mackay. 

imiZl  S'  ... 

.  „•  4.  Any  diversion  of  outbound  traffic  from  Commercial 

.  to  Mackay  would  result  in  a  reduction  in  revenue 
to  the  AC&R  System,  and  to  that  extent,  would 
impose  an  additional  financial  burden  upon  the 
.  United  States  communications  system  as  a  whole. 

.  *  4  »  -  *  •  •  ?  *  .  *  •  ,  t  *.ii*  -  v  • 

!  5.  The  proposals  would  decrease  the  revenues  of  all 
*  established  competing  companies  except  the  appH- 

*  ■  *■*,/  *  t 

^  #  t  *  0  ,  *  ,  •  T 

6.  Grants,  in  accordance  with  the  policy  enumerated 
:  r>r  by  the  majority,  are  merely  the  initial  step  in  a 
process  which  might  very  well  require  a  series  of 
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7.  While  a  grant  of  these  proposals  would  intro¬ 
duce  competition  between  radio  and  radio,  it  is  a 
big  step  in  the  direction  of  substantial  reduction  of 
competition  between  radio  and  cable,  which  will 
eventually  bring  the  AC&B  System  into  violation 
of  Section  314  of  the  Act  -  ^ 

-  •  •  i  jt  r  ***.  '  »  Jr  *  .»'»*'*  #■ 

’*  The  Communications  Act  requires  that  the  Commission 
must  find  that  a  grant  of  an  application  for  a  radiotele¬ 
graph  license  will  serve  the  public  interest,  convenience  or 
necessity.  The  majority  base  their  conclusion  on  the  prem¬ 
ise  that  competition,  where  reasonably  feasible,  is  in  the 
public  interest.  While  we  do  not  disagree  with  the  general 
thesis  that  the  question  as  to  whether  competition  is  feasible 
is  a  factor  to  be  considered,  nevertheless,  we  are  of  the 
opinion  that  the  Act  requires  a  more  concrete  and  immedi¬ 
ate  demonstration  of  public  benefit  than  a  hypothetical 
advantage  that  may  accrue  in  the  undetermined  future  from 
competition  of  the  type  proposed  herein.  The  above-listed 
facts  of  record  show  clearly  that  a  grant  of  the  instant 
applications  wifi  not  provide  the  public  with  any  of  the 
benefits,  such  as  new  or  improved  service,  reduced  rates,  or 
the  creation  of  new  traffic,  that  have  been  long  accepted  as  ' 
criteria  of  public  interest  Accordingly,  it  is  our  opinion 
that  the  Commission  should  find  herein: 

(a)  That  the  public  interest,  convenience,  or  necessity 

wifi  not  be  served  by  a  grant  of  the  applications  of 
Mackay  Badio  and  Telegraph  Company,  Inc.  for 
special  temporary  authorization  or  for  modifies-  - 
tion  of  license  to  communicate  directly  with  Portu¬ 
gal,  Surinam  and  The  Netherlands.  ;  '  "•*- 

(b)  That  the  public  interest,  convenience,  or  necessity 
wifi  not  be  served  by  a  grant  of  the  application  of  .* 
Mackay  Badio  and  Telegraph  Company,  Inc.  to 


Appendix  B. 

communicate  with  The  Netherlands  via  its  relay 
.  station  at  Tangier,  North  Africa10. 

It  should  be  noted  that  our  conclusions  herein  are 
addressed  entirely  to  the  question  of  whether  or  not  Mackay 
should  be  granted  circuits  to  the  points  at  issue  in  addition 
to  those  already  licensed  to  ECAC.  There  is  no  issue  before 
[48921  us  in  this  case  as  to  whether  Mackay  should  be 
authorized  to  operate  these  circuits  instead  of  ECAC,  and 
a  decision  based  upon  our  conclusions  would  not  preclude 
Mackay,  at  an  appropriate  time,  from  applying  for  authori¬ 
zation  for  any  or  all  of  the  circuits  at  issue  herein,  in  place 
of  ECAC. 

,  In  the  light  of  the  disturbing  international  conditions 
which  have  developed  since  the  record  in  this  case  was 
made,  it  is  possible  that  it  will  become  necessary  at  some 
future  date  to  authorize  duplicate  circuits  to  various 
countries  without  formal  hearing  for  the  same  reasons  that 
such  grants  were  made  during  World  War  H.  But,  again, 
this  should  be  the  exception  and  not  the  rule,  and  our 
thinking  in  connection  with  a  general  policy  on  matters  of 
this  nature  does  not  preclude  us  from  voting  to  temporarily 
authorize  more  than  one  circuit  between  given  points  in 
the  event  of  an  emergency,  irrespective  of  whether  differ- 
i  ent  or  better  service  would  be  rendered,  since  the  number 
of  circuits  between  certain  points  rather  than  lower  rates 
or  different  or  better  service,  might  be  more  in  the  public 
i  interest  under  emergency  conditions. 

lOAs  noted  above,  Mackay Tangier  application  was  occasioned  by  the  fact 
that  The  Netherlands  authorities  might  not  be  prepared  to  operate  a  direct  cir¬ 
cuit  at  once.  Consequently,  the  considerations  whien  prompted  our  denial  of  the 
i  direct  circuit  with  The  Netherlands  are  equally  applicable  thereto. 


Notice  of  Appeal  and  Statement  of  Reasons  Therefor. 

(See  Rule  37(e)  of  D.  C.  Court  of  Appeals.)  s.-'*  - 

[Al] 

nr  the 

UNITED  STATES  COURT  OF  APPEALS  . 

Fob  the  District  of  Columbia.  " 


RCA  Communications,  lira. 

Appellant, 


Federal  Communications  Commission, 

Appellee. 


No.  10951. 


Notice  of  Appeal  and  Statement  of  Reasons  Therefor. 


’  Notice  of  Appeal. 

.  .  .  V 

4  /»  '  »  *  *  :  *  -  - 

. 

NOW,  comes  RCA  Communications,  Inc^  this  15th  day 
of  March,  1951,  pursuant  to  Sections  402(b)  and  (o)  of  the 
Communications  Act  of  1934,  as  amended,  47  U.  S.  C.  402(b) 
and  (c),  and  Rnle  37  of  the  Rules  of  this  Court,  and  gives 
this  notice  of  appeal  from  the  Final  Decision  and  Order  of 
the  Federal  Communications  Commission  dated  February 
21,  1951,  publicly  announced  on  February  23,  1951,  in  so 
far  as  said  Decision  and  Order  granted  the  applications 
of  Mackay  Radio  and  Telegraph  Company,  Inc.  (herein 
called  “Mackay”)  for  a  modification  of  license  to  authorize 
direct  radiotelegraph  communication  between  the  United 
States  and  Portugal  and  The  Netherlands  and  for  a  modifi¬ 
cation  of  license  to  authorize  communication  with  The 
Netherlands  via  Mackay ’s  relay  station  at  Tangier,  North 


Notice  of  Appeal  and  Statement  of  Reasons  Therefor . 

>  •  *•  '  -  .  .  .  '  * 

II. 

Statement  of  the  Natubb  of  the  Pboceedzztgs. 


,  -  *  •  t 

L  Appellant  is  a  common  carrier  of  radiotelegraph 
communications  and  was  incorporated  on  January  3, 1929 
under  the  laws  of  the  State  of  Delaware.  It  is  a  wholly 
owned  subsidiary  of  Badio  Corporation  of  America  (herein 
called  “RCA”),  a  Delaware  corporation.  Appellant,  upon 
its  organization,  took  over  the  point-to-point  communica¬ 
tions  business  theretofore  conducted  by  RCA.  Appellant 
renders  an  international  point-to-point  radiotelegraph  ser¬ 
vice  between  the  United  States  and  points  throughout  the 
world,  including  direct  service  with  Portugal  and  The 
Netherlands  and  with  The  Netherlands  via  Appellant’s 
relay  station  at  Tangier,  North  Africa. 

2.  Since  1929,  Appellant  has  operated  direct  radiotele¬ 
graph  circuits  between  the  United  States  and  Portugal  and 
The  Netherlands  except  for  a  period  during  World  War  II 
when  operations  with  The  Netherlands  were  interrupted. 

.  *  -  v  * 

3.  Mackay  is  a  common  carrier  of  radiotelegraph  com¬ 
munications  and  was  incorporated  under  the  laws  of  the 
State  of  Delaware  on  September  13,  1926.  Mackay  is 
engaged  in  the  international  radiotelegraph  business  and  is 
part  of  the  international  cable  and  radiotelegraph  system 
of  the  International  Telephone  and  Telegraph  Corporation 
(herein  called  “IT&T”). 

r *  - <•  t  * 

T.  4.  In  addition  to  Appellant,  there  are  presently  two 
other  United  States  telegraph  carriers  (The  Western  Union 
Telegraph  Company  and  The  Commercial  Cable  Company, 
which  is  affiliated  with  Mackay)  serving  Portugal  and  The 
Netherlands  directly  or  indirectly,  by  cable,  and  one  other 
carrier  (Mackay)  serving  Portugal,  indirectly  by  radio¬ 
telegraph. 


Notice  of  Appeal  and  Statement  of  Reasons  Therefor. 

« *  .  * 

[A3]  5.  The  proceeding  before  the  Commission  /was 
instituted  by  an  order  of  the  Commission  adopted  on  Feb¬ 
ruary  6, 1948,  designating  for  hearing  the  appHcatiops  of 
Mackay  for  modification  of  license  and  for  special  tempo¬ 
rary  authorizations  to  communicate  directly  with  certain 
foreign  countries  including  Portugal  and  The  Netherlands 
and  with  The  Netherlands  via  Tangier. 

6.  On  February  12,  1947,  Mackay  died  an  application 

for  special  temporary  authorization  to  communicate  directly 
with  The  Netherlands  and  on  February  13,  1947,  it  fled 
an  application  for  special  temporary  authorization  to  com¬ 
municate  directly  with  Portugal.  On  June  14,  1947,  the 
Commission  denied  Mackay  S  said  applications.  :  ' 

*  •  *  *  *  A  t  >  f  r 

7.  On  July  3,  1947,  Mackay  filed  a  petition  requesting 
the  Commission  to  reconsider  its  aforesaid  denial,  (hi 
October  13,  1947,  the  Commission  reversed  its  previous 
order  and  granted  said  applications  for  special  temporary 
authorizations  for  a  period  of  90  days.  On  November  4, 
1947,  Appellant  filed  a  petition  requesting  the  Commission 
to  reconsider  its  order  of  October  13, 1947.  On  February 
6,  1948,  the  Commission  issued  its  order  granting  Appel¬ 
lants  petition  and  directing  that  the  outstanding  special 
temporary  authorizations  of  Mackay  to  communicate 
directly  with  Portugal  and  The  Netherlands  and  certain 
other  countries,  not  here  in  issue,  be  cancelled  and  set  aside. 

f  •  *  -  *  *  ^  *  *  4  ' 

8.  On  March  25, 1948,  the  Commission  denied  >  Mackay 
petition  to  consolidate  for  hearing  Appellants  applications 
for  renewal  of  licenses  to  communicate  with  these  countries 
on  the  ground  that  the  issues  set  forth  in  the  order  institut¬ 
ing  the  proceeding  were  directed  “primarily  to  the  question 
of  whether  Mackay  Badio  and  Telegraph  Company,  Inc. 
should  be  authorized  to  communicate  [directly]  with  the 
points  in  question  in  addition  to  the  existing  circuits.” 
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Notice  of  Appeal  and  Statement  of  Reasons  Therefor ; 

[A4]  9.  The  hearings  commenced  on  April  26, 1948  and 
concluded  on  June  22, 1948.  The  Initial  Decision  issued  on 
July  29,  1949  and  looked  toward  a  granting  of  Mackay’s 
applications  to  communicate  directly  with  Portugal  and 
The  Netherlands  and  to  communicate  with  The  Netherlands 
via  Tangier.  It  proposed  a  denial  of  Mackay’s  application 
to  communicate  with  Surinam.  Oral  argument  was  held 
on  December  16, 1949,  after  the  submission  of  exceptions  by 
Appellant  and  Mackay,  and  a  brief  by  Appellant 

^  .  4  .  t  4  * 

10.  The  Commission  handed  down  its  Decision  and 
Order  on  February  23, 1951,  which  granted  Mackay  a  modi¬ 
fication  of  license  authorizing  direct  communication  by  it 
with  Portugal  and  The  Netherlands  and  authorizing  com¬ 
munication  with  The  Netherlands  via  Tangier.  The  Order 
denied  Mackay’s  application  for  modification  of  license  to 
communicate  with  Surinam.  The  applications  for  special 
temporary  authorizations  to  communicate  with  Portugal 
and  The  Netherlands  were  dismissed  and  the  application 
for  special  temporary  authorization  to  communicate  with 
Suriman  was  denied. 


Statement  of  Reasons  fob  Appeal.  %  •  ‘ 

L  In  so  far  as  the  Decision  and  Order  granted  Mackay’s 
applications  for  direct  communication  with  Portugal  and 
The  Netherlands  and  with  The  Netherlands  via  Tangier, 
thereby  admittedly  adversely  affecting  Appellant’s  revenue, 
and  adversely  affecting  Appellant’s  service,  they  are  con¬ 
trary  to  law  and  beyond  the  authority  and  jurisdiction  of 
the  Commission,  for  the  following  reasons: 

(a)  The  Decision  and  Order  are  contrary  to  the 
public  interest,  convenience  and  necessity,  the  basic 
statutory  standard  contained  in  the  Communications 
Act  of  1934; 


Notice  of  Appeal  and  Statement  of  Reasons  Therefor. 

[A-5]  (b)  The  Decision  and  Order  are  contrary 
to  the  terms  of  the  Commission's  order  of  February 
6, 1948,  instituting  the  hearings  on  which  the  Decision 
and  Order  purport  to  be  based,  determine  issues  not 
specified  in  said  order,  fail  to  include  a  statement  of 
necessary  findings  and  conclusions,  as  well  as  the 
reasons  or  basis  therefor,  upon  material  issues  pre¬ 
sented  on  the  record,  and  are  otherwise  contrary  to 
the  Administrative  Procedure  Act,  5  UJ3.C.  1001, 
et  seq.; 

(c)  The  Decision  and  Order  are  arbitrary,  capri¬ 
cious  and  not  supported  by  law; 

(d)  The  Decision  and  Order  are  not  supported 
by  substantial  evidence; 

(e)  The  Decision  and  Order  are  not  supported 

by  but  are  inconsistent  with  the  facts  as  found  by 
the  Commission;  *  - 

*  *  <*V"«  •  <-»  "1  • 

*  >  .  •  % . 

(f)  The  Decision  and  Order  and  operation  by 
Mackay  of  the  proposed  circuits  would  substantially 
lessen  competition  between  cable  and  radio  in  tele¬ 
graph  service  between  the  United  States  and  Portu¬ 
gal  and  The  Netherlands  and  unlawfully  tend  to 
create  monopoly,  contrary  to  Section  314  of  the 
Communications  Act  of  1934. 

•*  *  dT  .  *  ■  <|J  r*  ^ 

(g)  The  Decision  and  Order  authorize  wasteful 
and  inefficient  use  of  radio  frequencies  in  violation 
of  Sections  303(c)  and  309(a)  of  the  Communications 
Act  of  1934. 

(h)  The  Decision  and  Order  are  based  upon  an 
interpretation  of  the  basic  statutory  standard  con¬ 
tained  in  the  Communications  Act  of  1934,  which  is 
contrary  to  law.  Mackay  Radio  and  Telegraph  Com¬ 
pany,  Inc.  v.  Federal  Communications  Commission 
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Notice  of  Appeal  and  Statement  of  Reasons  Therefor. 

(BOA  Communications,  Inc.  et  aL,  Intervenors)  97 
.  P.  2d  641  (D.C.  Cir.  1938). 

[A-6]  (i)  Adoption  of  the  Decision  and  Order 
‘  was  in  dereliction  of  the  Commission’s  duty  tinder 
Sectio&4.  of  the  Conmmnications  Act  of  1934. 

(j)  $&e  Decision  and  Order  deprive  Appellant 
of  property  without  due  process  of  law,  contrary  to 
the  Fifth  Amendment  to  the  Constitution  of  the 
United  States. 


.  .  .  Pbayeb.  * 

•  «  .-mi  ’ 

Whebefobb,  Appellant  prays  that  this  Court  hear  and 
determine  this  appeal  and  issue  an  order  reversing  said 
Decision  and  Order  of  the  Commission,  and  for  such  other 
and  further  relief  as  to  this  Court  may  seem  just  and 
proper.' 

• .  *  ^  •  -  ,»•  .  <  <  »  ..  *.,■  ■  . . 

Respectfully  submitted, 

*  —  *  BCA  Communications,  Inc., 

•  f*  ,  ,  .  . *  ••• 

..  •*„  By /s/  Howard  B.  Hawkins 

v  .  .  .  Howard  B.  Hawkins 

/s/  ..James  E.  Gbeeust 
James  E.  Greeley, 
Attorneys  for  Appellant 
Office  and  P.  O.  Address 
Suite  1002  'Wire  Building 
1000  Vermont  Ave.,  N.  W. 
:  1  '  Washington  5,  D.  C. 

Of  Counsel:  ...  * 

v  Cahill,  Gordon,  Zachry  &  Beindel 
Lawrence  J.  McKay 


Notice  of  Intention  of  Mackdy  Radio  and  Telegraph  Co* 

Inc.  to  Intervene. 


i  a 


'ACKNOWLEDGMENT  of  Service. 

f  %  »  c  ^  •  *.;.*'* 

Service  by  hand  delivery  of  the  foregoing  “Notice  of 
Appeal  and  Statement  of  Reasons  Therefor”  and  receipt 
of  a  correct  copy  thereof  are  hereby  acknowledged  this  15th 
day  of  March,  195L 

M  »  *  J.  I  *  ♦  *■  »!-*.•..  ,  '  * 

Federal  Communications  Commission, 

'  '  •*  *+  «■<*,» 

*  By  /s/  Richard  A.  Solomon 

Attorney  for  Appellee 

Benjamin  Franklin  Post  Office  Bldg. 

Washington  25,  D.  C. 


Notice  of  Intention  of  Mackay  Radio  and  Telegraph  Co. 

'  Inc.  to  Intervene. 


(See  Rule  37(e)  of  D .  C.  Court  of  Appeals.) 
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IK  THE 

UNITED  STATES  COURT  OF  APPEALS, 
Fob  the  Distbiot  of  Columbia.  :: . 


RCA  Communications,  Ino,  . . 

Appellant, 

v. 


Federal  Communications 
Commission, 

Appellee. 


No.  10951. 


>  r 1- 


Notice  of  Intention  of  Mackay  Radio  and  Telegraph 
Company,  Inc.  to  Intervene. 


Now  comes  Mackay  Radio  and  Telegraph  Company, 
Inc.,  a  corporation  under  the  laws  of  the  State  of  Delaware, 


*  <  f 


'  »  n  '.**.'  •  *  k.  -r  -  r 


V  ,7,1*1  n  .*  */  ^  '.'" 


Notice  of  Intention  of  Madsay  Radio  and  Telegraph  Co. 

Ine.  to  Intervene, 

•*  .  * 

«i 

by  its  Attorneys,  and  pursuant  to  the  provisions  of  Section 
402  (d)  of  the  Communications  Act  of  1934,  as  amended, 
states  that  it  is  entitled  to  participate  in  the  proceedings 
to  be  had  before  this  Honorable  Court  upon  the  above 
entitled  Appeal  of  BOA  Communications,  Inc.  from  the 
Decision  and  Order  of  the  Federal  Communications  Com¬ 
mission  and  hereby  gives  notice  of  its  intention  to  inter¬ 
vene  therein  for  the  reasons  set  forth  in  the  annexed 

verified  statement  of  interest 

***  -  «  f.l  * 

.  \  .  ,  „  •  ■ 

Mackay  Radio  and  Telegraph  Company,  Inc. 


Of  Counsel:  ... 

John  F.  Gibsons 
67  Broad  Street 
New  York  4,  N.  Y. 


James  A.  Kennedy, 


John  A.  Hartman,  Jr*  .. 
Attorneys, 

67  Broad  Street 
New  York  4,  N.  Y. 


Burton  K.  Wheeler 
Southern  Building 
15th  and  H  Streets,  N.  W. 
Washington,  D.  C. 


'•J  "i  /'l  9  4  •  *  -  • 


•  V  1  *  * 


Stipulation. 


>■**  Ki  *4  >  "  J  S  + 

t  1  •  \  ' 

i*  *  *  ,  *  .» 


**  IN  THE  m  % 

UNITED  STATES  COUET  OP  APPEALS 
Fob  the  District  of  Columbia. 


BCA  Communications,  Bra, 

*’  Appellant, 

v. 

Federal  Communications  Commission, 

Appellee, 

Mackay  Radio  and  Telegraph 
Company,  Ino, 

.  Intervenor. 


No.  10,951. 


It  is  hereby  stipulated,  consented  and  agreed  by  and 
between  the  parties  hereto  and  the  intervenor  that  the 
printed  record  on  appeal  shall  be  contained  in  a  joint 
appendix  and  shall  consist  of  the  following  items: 

.  R  Application  filed  by  Mackay  Radio  and  Telegraph  Co. 
for  modification  of  license.  Received  June  3,  1946. 

R  Application  of  Mackay  Radio  and  Telegraph  Co.  for 
authority  to  communicate  with  The  Netherlands  via 
Tangier  relay.  Received  December  10, 1947. 

R  Mackay  Radio  and  Telegraph  Co.  amendment  to  its 
application  by  changing  point  of  communication  from 
The  Hague  to  Amsterdam,  The  Netherlands.  Received 
June  24, 1948.  . ,  .  v 

*  f  * 

i  .  .  *  .  4ri  ^ 

R  Decision  of  the  Commission.  Adopted  February  21, 
195L  '  Released  February  23,  1951. 


SC***  Y  J  «  ' 

"  %  *  *  *  • 

4  I  -*  » 

--  A 


«*  •  ,  :*,'  '  t  "  g 

*'  -  •’ 


Stipulation. 

.  »r  - 

E  Commission  order  granting  petition  for  reconsider¬ 
ation  of  BCA  Communications,  Inc.,  of  November  4, 
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Statement  of  die  Question  Presented. 

The  question  presented  is  whether  the  Decision  and  | 
Order  of  the  Federal  Communications  Commission  authoriz- ; 
ing  additional  and  duplicate  international  telegraph  opera- j 
tions  satisfies  the  standard  of  public  interest,  convenience, 
or  necessity  in  the  Communications  Act  of  1934: 

t 

A.  In  the  absence  of  a  showing  that  such  opera¬ 
tions  will  result  in  specific  over-all  benefits  to  the 
public; 

B.  In  the  presence  of  findings  that  such  opera-  | 
tions  will  prejudice  the  public  and  the  United  States  j 
communication  system,  the  effect  of  which  the  Com¬ 
mission  seeks  to  overcome  with  speculation  and  j 
conjecture  devoid  of  legal  or  factual  premise; 

i 

C.  'Where  the  conclusions  of  the  Federal  Com¬ 
munications  Commission  are  not  supported  by,  but  i 
are  contradictory  of,  its  findings  and  are  not  sup-  j 
ported  by  substantial  evidence;  and 

D.  Where  the  record  shows  that  such  operations  j 
are  prohibited  as  a  matter  of  law  because  the  effect  j 
thereof  may  be  to  substantially  lessen  competition  | 
between  cable  and  radio  and  to  restrain  commerce  j 
in  violation  of  Section  314  of  the  Communications 
Act  of  1934. 
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BOA  Communications,  Inc., 
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against 

Federal  Communications  Commission, 

Appellee, 

and 

Mackay  Radio  and  Telegraph 
Company,  Inc., 

Intervenor. 


BRIEF  FOR  APPELLANT,  RCA  COMMUNICATIONS,  INC  j 

Introduction. 

This  is  an  appeal  from  the  final  Decision  and  Order  of  j 
the  Federal  Communications  Commission  (herein  called  the  | 
“Commission”)  dated  February  21, 1951. 

In  so  far  as  appealed,  said  Decision  and  Order 
granted  the  applications  of  Mackay  Radio  and  Telegraph 
Company,  Inc.  (herein  called  “Mackay”)  for  modification  j 
of  license  to  operate  additional  direct  radiotelegraph  dr-  j 
cuits  with  The  Netherlands  and  Portugal  and  an  additional  j 
radiotelegraph  circuit  with  The  Netherlands  via  Tangier  i 
relay.  Two  commissioners  dissented  (R.  639-654).  Such 
additional  circuits  would  duplicate  existing  direct  and  via  | 
Tangier  radiotelegraph  circuits  and  direct  and  indirect  j 
cable  telegraph  circuits.* 

The  appeal  is  taken  pursuant  to  Sections  402(b)  and  (c) 

of  the  Communications  Act  of  1934,  48  Stat.  1093,  as  I 

- 

•  The  Western  Union  Telegraph  Company,  as  well  as  Appel-  j 
lant,  opposed  a  grant  of  Mackay ’s  applications.  It  was  granted  | 
leave  to  intervene,  and  participated  fully  in  the  proceedings  before  ! 
the  Commission  (R.  554-555). 


amended,  47  U.  S.  C.  402(b)  and  (c)  (herein  called  the 
“Communications  Act”),  and  Bale  37  of  this  Conrt  (B. 
655). 

Appellant  is  a  wholly  owned  snbsidiary  of  Badio  Corpo¬ 
ration  of  America*  and  renders  by  radio  an  international 
point-to-point  telegraph  service  between  the  United  States 
and  various  points  throughout  the  world  (B.  558).  Appel¬ 
lant’s  direct  radiotelegraph  service  to  Portugal  and  The 
Netherlands  was  inaugurated  by  BCA  approximately  20 
years  ago  (B.  110, 113). 

Mackay  is  a  common  carrier  of  international  telegraph 
communications.  It  operates  direct  radiotelegraph 
circuits  between  the  United  States  and  approximately  40 
foreign  and  overseas  points  (B.  476-486).  It  is  a  wholly 
owned  subsidiary  of  the  American  Cable  &  Badio  Corpora¬ 
tion  (herein  called  “AC&B”)  (B.  97).  The  Commercial 
Cable  Company  (herein  called  “Commercial”)  is  engaged 
in  telegraph  business  between  the  United  States  and  various 
foreign  countries  by  means  of  ocean  cables  and  is  also  a 
wholly  owned  subsidiary  of  AC&B  (B.  97).  Mackay  and 
Commercial,  together  with  All  America  Cables  and  Badio, 
Inc.,  are  operated  as  a  consolidated  cable-radio  system 
through  joint  cable-radio  management,  operations  and 
policies  imposed  by  AC&B  (B.  174-175,  609).  These  com¬ 
panies  form  a  part  of  the  international  cable  and  radio 
telegraph  system  of  International  Telephone  &  Telegraph 
Corporation  (herein  called  “IT&T”)  (B.  555-557).** 

'  •  Badio  Corporation  of  America  was  incorporated  in  1919  for 

the  purpose  of  acquiring  the  business  and  properties  of  Marconi 
'Wireless  Telegraph  Co.  of  America,  a  British  owned  company,  and 
of  forming  an  American  controlled  corporation  to  develop  the  busi¬ 
ness  of  wireless  communications  between  the  United  States  and 
foreign  countries  and  to  develop  and  manufacture  new  inventions 
and  radio  apparatus  (B.  558). 

**  IT&T  has  control  through  stock  ownership  of  a  number  of 
domestic  and  foreign  companies  whose  activities  include  the  opera¬ 
tion,  construction  and  management  of  internal  and  international 
communication  systems  by  wire  and  radio  and  the  manufacture  and 
distribution  of  telephone,  telegraph,  radio  and  other  electrical  equip¬ 
ment  throughout  the  world.  The  communications  activities  of 
IT&T  are  carried  on  through  AC&B  and  its  subsidiaries  and  through 
a  number  of  foreign  subsidiaries  (B.  556-557) . 
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Statement. 

The  Congress  of  the  United  States  in  enacting  the  Com¬ 
munications  Act  established  a  special  national  communica¬ 
tions  policy.  This  policy  is  for  the  purpose  of  regulating, 
among  other  types  of  communications,  international  tele¬ 
graph  communications.  Congress  recognized  telegraph 
service  as  a  common  carrier  activity.  It  has  been  regulated 
accordingly  in  analogy  to  the  regulation  of  rail  and  other 
carriers  by  the  Interstate  Commerce  Commission.  Congress 
charged  the  Commission  with  the  duty  to  supervise  rates, 
service  and  various  other  phases  of  the  regulated  business. 

In  delegating  authority  over  such  regulation  to  the  Com¬ 
mission,  it  fixed  a  definite  concrete  standard  to  be  used  as  a 
touchstone  by  the  Commission  in  the  performance  of  its 
duties  of  authorizing  the  extension  or  discontinuance  of 
service.  This  standard  is  the  ‘ ‘public  interest,  convenience, 
or  necessity/ * 

The  specific  content  of  this  standard  was  well  estab¬ 
lished  at  the  time  of  the  enactment  of  the  Communications 
Act.  The  identical  standard  had  been  used  in  earlier 
regulatory  acts  and  had  been  interpreted  with  definite 
consistency. 

In  the  course  of  the  many  years  since  the  passage  of  the 
Communications  Act,  the  Commission  has  time  and  again 
applied  and  enforced  this  standard  by  certain  definite  legal 
criteria.  Of  these  criteria,  three  are  of  primary  importance, 
Le.  (a)  that  the  proposed  service  will  satisfy  a  public  need; 
(b)  that  the  proposed  service  will  result  in  a  reduction  of 
rates ;  and  (c)  that  the  proposed  service  will  result  in  some 
improved  or  more  comprehensive  service. 

The  Commission’s  adherence  to  the  historic  interprets 
tion  of  the  public  interest  standard  was  upheld  by  this 
Court  in  Mackay  Radio  &  Telegraph  Co Inc.  v.  F.  C .  C., 
68  App.  D.  C.  336, 97  F.  2d  641  (1938)  (hereinafter  referred 
to  as  the  “Oslo”  case).* 

•  The  opinion  of  this  Court  in  the  Oslo  case  is  so  directly  in  point 
with  respect  to  issues  presented  in  this  proceeding,  that  for  the 
convenience  of  the  Court,  the  fall  text  of  this  opinion  is  set  forth 
in  Appendix  A 
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The  Commission  has  been  urged  by  Mackay  to  ignore 
the  special  national  communications  policy  and  to  overthrow 
these  legal  criteria  and  substitute  therefor  destructive  and 
wasteful  competitive  practices.*  Mr.  Stockton,  President 
of  AC&B  and  Commercial  and  a  director  of  Mackay 
testified  that  he  did  “not  believe  it  [the  Oslo  decision]  was 
sound”  and  stated  “I  hope  it  will  be  overturned  as  a  matter 
of  administrative  law”  (B.  192-193). 

Up  to  the  issuance  of  the  instant  Order,  the  Commis¬ 
sion  refused  to  do  so.  This  Court,  in  affirming  the  Com¬ 
mission’s  rejection  of  Mackay ’s  same  position  in  the  Oslo 
case,  stated: 

“Free  competition  means  that  all  are  free  to  com¬ 
pete.  The  Communications  Act  forbids  competition 
by  all  who  cannot  prove  that  their  entry  will  serve 
the  ‘public  interest,  convenience  or  necessity’  •  •  *” 

.  (App.  A.,  p.  5). 

For  some  inexplicable  reason  the  Commission  in  the 
fn  stent  case  has  not  only  attempted  to  change  the  special 
communications  policy  but  has  attempted  to  reverse  this 
policy.  In  doing  so,  the  Commission,  under  the  gnise  of  a 
new  interpretation  of  the  public  interest  standard,  has  dis¬ 
carded  the  time  honored,  time  tested  and  judicially 
approved  legal  criteria.  This  new  interpretation  the  Com¬ 
mission  has  labeled  the  “reasonably  feasible”  formula. 

Although  adopted  after  50  years  of  government  regula¬ 
tion  under  the  public  interest  standard,  including  17  years 
by  this  Commission,  and  although  directly  contradictory 
of  the  historic  interpretation,  the  Commission  nowhere 
defines  what  is  in  effect  a  new  standard.  Neither  does 
the  Commission  attempt  to  show  in  what  respect  the 
historic  interpretation  has  suddenly  outlived  its  usefulness. 

•Mackay’s  position,  based  on  the  theory  of  “free  and  open 
competition”,  is  that  every  circuit  operated  by  Appellant  should  be 
duplicated  by  Mackay,  even  though  such  action  would  require  rate 
increases  to  prevent  carriers  from  operating  at  a  loss  and  “even 
though  it  results  hf  the  multiplication  of  unneeded  facilities  and  in 
the  ruin  of  companies  providing  those  facilities”  (R.  183,  190). 


! 


5 

-X 

However,  the  decision  in  the  instant  ease  shows  that  j 
under  this  new  interpretation  the  Commission  now  believes  i 
an  additional  duplicate  telegraph  operation  serves  the  : 
public  interest,  convenience,  and  necessity  in  the  face  of  the  j 
following  findings,  which  the  Commission  has  here  made: 

(a)  Existing  telegraph  facilities  are  in  excess  of  j 
those  required  to  handle  present  and  expected  tele-  j 
graph  traffic  (R.  604-605). 

j 

(b)  Mackay's  proposed  operations  will  not  be  j 

superior  to,  or  more  comprehensive  than,  the  existing  i 
service  (R.  605-606).  f 

(c)  Mackay’s  proposed  operations  cannot  be  ex-  j 
pected  to  generate  any  substantial  new  traffic  but  would  j 
result  in  a  redistribution  of  existing  traffic  (R.  606-607).  j 

(d)  Mackay’s  proposed  operations  will  not  result  j 

in  lower  rates,  but  on  the  contrary,  will  have  an 
“impact”  (increase)  on  the  rate  structure  as  a  whole  1 
(R.  605-606,  607,  645).  j 

(e)  Mackay’s  proposed  operations  will  have  an  j 
“adverse  effect”  on,  and  “delay”  improvements  in,  j 
existing  service.  There  was  insufficient  evidence  to  j 
find  that  such  “adverse  effect”  will  not  be  “appro-  j 
eiable”  and  that  such  “delay”  will  not  “unduly  delay” 
improvements  (R.  588-590). 

(f)  Mackay’s  proposed  operations  will  result  in — 

(1)  a  substantial  reduction  of  competition  between 
radio  and  cable  (R.  613-614,  615) ; 

,  ii- 

(2)  diversion  of  traffic  from  existing  carriers  pro¬ 
viding  satisfactory  service  (R.  613-614)  resulting  in 
a  loss  of  revenue  to  such  earners  (R.  579-580,  581, 
590-592,  607)  without  any  substantial  reduction  in 
expense  (R.  607) ; 

i 

(3)  an  increase  in  inbound  traffic  which  Mackay 
will  receive  at  the  expense  of  other  United  States 
carriers  (R.  579-580,  590-592) ; 


i 
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(4)  an  increase  in  Mackay’s  own  operating 
expenses  (R.  607) ; 

(5)  a  reduction  in  revenne  and  an  additional 
financial  burden  on  the  United  States  communication 
system  which  will  have  an  impact  (increase)  on  the 
rate  structure  (R.  572-573, 590-592, 605-606, 607) ;  and 

L  (6)  a  danger  that  foreign  correspondents  in  The 

Netherlands  and  Portugal  may  attempt  “to  play  off” 
one  United  States  carrier  against  the  other  to  the 
detriment  of  the  United  States  communication  sys¬ 
tem  (R.  622-632). 

(g)  Mackay’s  proposed  operations  will  use  scarce 
radio  spectrum  space  and  will  require  additional  radio 
frequencies  for  communication  with  The  Netherlands 
via  Tangier  and  may  require  other  additional  frequen¬ 
cies  without  improvement  in  service  (R.  575-576,  604, 
605-606). 

(h)  In  addition  to  the  foregoing  findings  which 
show  the  proposed  operations  would  harm  rather  than 
benefit  the  public,  the  Commission  found — 

(1)  active  and  substantial  competition  exists  not 
only  between  cable  and  radio  carriers  serving  the 
points  at  issue,  and  between  radio  carriers  in  the  case 
of  Portugal,  but  also  between  telegraph  service  and 
airmail  and  radio  telephone  services  (R.  606,  612) ; 

(2)  Mackay’s  proposed  operations  will  reduce 
competition  between  cable  and  radio  by  diverting  sub¬ 
stantial  traffic  from  its  cable  affiliate  pursuant  to 
agreement  (R.  577-578,  606,  607,  612-613,  615). 

The  Commission  attempts  to  justify  its  novel  interpre¬ 
tation  of  the  public  interest  standard  by  a  mistaken  and 
certainly  belated  belief  that  it  is  charged  with  the  duty  of 
applying  the  policy  of  the  antitrust  laws  to  extensions  of 
service  in  a  regulated  industry,  rather  than  the  special 
communications  policy  in  the  Communications  Act.  Upon 
speculation  and  conjecture  devoid  of  factual  premise,  the 
Commission  has  decided  that  additional  duplicating  oper- 


ations  serve  the  public  interest,  in  an  industry  that  Con¬ 
gress  determined  to  regulate  in  order  to  avoid  the  evils  of 
wasteful  and  untrammelled  competition. 

In  addition  to  the  arbitrary  and  illegal  interpretation 
the  Commission  would  give  to  the  public  interest  standard, 
the  Commission’s  Order  fosters  the  substantial  lessening 
of  competition  between  cable  and  radio  by  means  of  an 
unlawful  restraint  of  commerce,  in  violation  of  the  admitted 
and  plain  intent  of  Congress  as  expressed  in  Section  314 
of  the  Communications  Act 

Section  314,  in  so  far  as  here  relevant,  prohibits  the 
operation  of  international  cable  and  radiotelegraph  carriers 
under  common  control  if  “the  effect  thereof  may  be  to  sub¬ 
stantially  lessen  competition  or  to  restrain  commerce 
between  any  place  in  •  •  #  the  United  States  •  •  •  and  any 
place  in  any  foreign  country.”  It  was  the  clear  intent  of 
the  Congress  in  enacting  Section  314  to  preserve  competi¬ 
tion  between  cable  and  radio  as  to  two  separate  media  of 
communication. # 

Despite  the  foregoing,  the  Commission  concluded  that 
the  proposed  operations  would  not  be  in  violation  of  Section 
314  (R.  615).  This  conclusion  was  not  based  on  a  finding 
that  there  would  not  be  a  “substantial  lessening  of  com¬ 
petition  between  cable  and  radio”  nor  a  restraint  of  com¬ 
merce.  It  was  based  upon  the  wholly  irrelevant  finding  that 
a  grant  of  the  applications  “would  not  result  in  such  sub¬ 
stantial  reduction  of  competition  between  cable  and  radio” 
as  to  violate  Section  314  and  that  “there  will  still  be  sub¬ 
stantial  competition  between  cable  and  telegraph  carriers 
(R.  615). 

Appellant  seeks  to  vindicate  the  public  interest.  When, 
as  here,  the  Commission  has  disregarded  the  very  rights 
which  it  is  required  to  protect,  these  rights  can  only  be 
protected  by  the  courts.  As  the  Supreme  Court  said  in 
Scripps-Howard  Radio ,  Inc.  v.  Federal  Communications 
Commission: 

• '  ,*  *  •  i  *  , 

•  American  Cable  and  Radio  Corporation ,  et  al.  applicability  of 
Section  314  of  the  Communications  Act  of  1934,  as  Amended 
(F.  C.  C.  Docket  No.  9093  (May  11,  1950)),  (R.  608) ;  Oslo  case, 
App.  A,  p.  8.  r 


r** 
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*  *  but  these  private  litigants  have  standing  only 
as  representatives  of  the  public  interest  [citing 
cases].  That  a  court  is  called  upon  to  enforce  pub¬ 
lic  rights  and  not  the  interests  of  private  property 
does  not  diminish  its  power  to  protect  such  rights. 
‘Courts  of  equity^ may,  and  frequently  do,  go  much 
farther  both  to  give  and  withhold  relief  in  further¬ 
ance  of  the  public  interest  than  they  are  accustomed 
to  when  only  private  interests  are  involved.  ’  Vir¬ 
ginian  By.  Co.  v.  Federation,  300  U.  S.  515, 552  •  • 

Scripps-Howard  Radio ,  Inc.  v.  Federal  Com¬ 
munications  Commission ,  316  U.  S.  4,  14-15 
(1942). 

As  will  be  demonstrated  herein,  if  this  Court  affirms 
the  Order  here  under  review,  it  will  have  necessarily: 

(a)  Beversed  its  unanimous  decision  in  the  Oslo 
case  and  rejected  the  basic  principles  stated  and 
upheld  therein; 

(b)  Approved  of  an  arbitrary  abandonment  of 
legal  criteria  ascertained  some  fifty  years  ago  and 
ever  since  accepted  by  Congress  and  recognized  and 
enforced  both  administratively  and  judicially; 

(c)  Approved  additional  duplicate  common  car¬ 
rier  operations  without  any  showing  of  benefit  to  the 
public,  but  upon  a  showing  of  prejudice  to  existing 
service  and  additional  economic  burdens  on  the 
public ; 

(d)  Approved  of  a  situation  which  Congress,  as 
often  recognized  by  the  Supreme  Court  and  this 
Court,  intended  to  prevent,  namely,  interstate  and 
foreign  carriers  weakening  themselves  and  burden¬ 
ing  the  public  by  operating  a  competing  line  not 
required  in  the  public  interest; 

(e)  Approved  of  a  “substantial  lessening”  of 
existing  competition  between  cables  and  radio  in 
communication  service  with  The  Netherlands  and 
Portugal,  in  violation  of  Section  314  of  the  Communi¬ 
cations  Act ; 


(f )  Approved  of  a  restraint  of  commerce  in  viola¬ 
tion  of  Section  314  of  the  Communications  Act. 

Statement  of  Points. 

« 

i 

The  points  on  which  Appellant  relies  are : 

A.  The  Decision  and  Order  are  contrary  to  law 
because  the  Commission  did  not  act  in  accordance  with 
the  statutory  mandate  of  regulating  telegraph  com-  I 
mnnication  as  required  by  public  interest,  convenience, 
or  necessity. 

B.  The  Commission’s  Order  is  unlawful  in  that 

(1)  it  is  not  supported  by  substantial  evidence; 

I 

(2)  the  requisite  findings  necessary  to  support  the  j 
Order  have  not  been  made ; 

(3)  it  is  based  upon  speculation  and  conjecture  j 
devoid  of  factual  premise ;  and 

(4)  it  does  not  comply  with  the  Administrative 
Procedure  Act,  60  Stat  237  et  seq.,  5  XJ.  S.  C.  j 
1001  et  seq.  (1946). 

C.  The  Commission’s  interpretation  of  Section  314  j 
of  the  Communications  Act  is  erroneous  and  its  finding  j 
that  Mackay  is  legally  qualified  is  not  supported  by 
substantial  evidence. 

| 

i 

Statutes  Involved. 

i 

The  statutes  pertinent  to  this  appeal  are  annexed  to  this 
Brief  as  Appendix  B.  They  are  Sections  1,  309,  314  and 
402(b)  and  (c)  of  the  Communications  Act  of  1934,  48  Stat  j 
1064,  1085,  1087,  1093;  as  amended,  47  U.  S.  C.  $151,  309, 
314, 402(b)  and  (c)  (1946)  and  Sections  7(c)  and  10(a)  and 
(e)  of  the  Administrative  Procedure  Act,  60  Stat  241,  243;  ! 

5  U.  S.  C.  £$1006 (c)  and  1009(a)  and  (e)  (1946). 
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SUMMARY  OF  ARGUMENT. 

I. 

The  Order  of  the  Commission  authorizing  the  additional 
telegraph  operations  violates  the  statutory  standard  of 
“public  interest,  convenience,  or  necessity”  as  heretofore 
interpreted  by  the  courts,  including  this  Court  and  regula¬ 
tory  agencies,  including  the  Commission. 

Over  a  period  of  50  years.  Congress  has  seen  fit  to  apply 
common  carrier  principles  to  certain  industries.  The  public 
interest  standard  has  been  interpreted  as  requiring  a  com¬ 
mon  carrier  proposing  an  extension  of  its  service  to  show, 
not  only  its  eligibility  to  render  a  public  service,  but  that 
its  proposed  operations  will  result  in  specific  over-all  bene¬ 
fits  to  the  public.  Such  a  requirement  is  basic  in  a  regu¬ 
lated  industry  which  is  essential  to  the  public  welfare  and 
convenience.  The  rather  indefinite  satisfaction  of  having 
an  additional  carrier  to  choose  from  has  not  heretofore  been 
considered  as  meeting  this  standard.  The  objective  is  to 
suppress  the  evil  practices  due  to  destructive  and  cumu¬ 
lative  competition  in  common  carrier  service  by  avoiding 
economic  waste  and  safeguarding  the  financial  interests  of 
the  carriers  already  serving  adequately  the  present  and 
foreseeable  needs  of  the  public. 

The  public  interest  standard  as  thus  interpreted  has 
been  deliberately  violated  by  the  Order  under  review.  This 
has  been  done  by  the  Commission  assuming  that  Congress 
has  left  it  at  large  to  determine  in  each  case  the  ultimate 
demands  of  the  public  interest  with  the  absolute  right  to 
speculate  devoid  of  factual  premise  as  to  what  will  be  in  the 
public  interest.  In  this  case,  the  Commission  has  specu¬ 
lated  that  the  public  will  receive  benefits  from  wasteful  and 
untrammelled  competition  in  a  regulated  industry,  which 
are  “normally  to  be  expected  from  competition*’  in  non- 
regulated  industries. 

This  interpretation  would  permit  this  Commission,  and 
indeed  all  regulatory  bodies  entrusted  with  the  public  inter¬ 
est,  to  impose  an  additional  duplicating  operation  upon  the 
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public  when  the  public’s  present  and  future  needs  are  being 
adequately  serviced.  The  Commission’s  speculation,  while 
purporting  to  be  founded  on  a  policy  of  free  and  untram¬ 
melled  competition,  completely  ignores  the  fact  that  Con¬ 
gress  in  establishing  a  special  communications  policy 
recognized  that  destructive  and  wasteful  competition  in 
common  carrier  industries  visits  evils  upon  the  public. 


The  Commission’s  record  in  this  case  is  admittedly 
inadequate  to  establish  that  Mackay’s  operations  will  serve  j 
the  public  interest,  and  the  Decision  and  Order  are  not 
supported  by  its  findings  or  by  substantial  evidence. 

This  is  a  case  in  which  the  Commission  has  authorized  f 
duplicating  common  carrier  operations,  despite  its  findings 
that  such  operations  will  not  result  in  any  benefit  to  the 
public  such  as  satisfaction  of  a  public  need,  improved  serv¬ 
ice  or  lower  rates.  On  the  contrary,  the  Commission  has  j 
found  that  the  public  and  the  telegraph  industry  will  sustain  | 
definite  and  immediate  harm.  ! 

t 

In  doing  so  the  Commission  completely  ignores  the  i 
fact  that  Congress  has  determined  that  in  this  field  the  pres-  j 
sures  of  untrammelled  competition  cannot  be  relied  upon  i 
to  work  in  the  public  interest ;  that  in  this  field  the  pressures  | 
of  wasteful  competition  and  pairticularly  cumulative  ! 
competition  can  and  do  work  against  the  public  interest;  j 
and  that  what  is  in  the  public  interest  is  to  be  determined 
by  the  adequacy  of  the  service  to  the  public,  the  necessity 
of  protecting  existing  carriers  who  are  serving  the  public  j 
and  the  efficient  use  of  the  nation’s  resources. 

i 

III. 

!. 

The  Communications  Act  contains  a  specific  mandate  j 
from  the  Congress  that  if  the  purpose  or  the  effect  of  the 
proposed  operation  may  be  to  substantially  lessen  competi-  j 
tion  between  radio  circuits  on  the  one  hand  and  cable  lines  j 
on  the  other,  or  to  restrain  commerce,  it  is  prohibited. 

i 

j 

i 

i 
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The  Commission  in  recognizing  this  mandate  stated  that 
“the  Congress  in  enacting  these  sections  sought  •  •  •  to 
assure  that  there  would  he  competition  between  cable  and 
radio  as  two  separate  and  distinct  means  of  international 
communication  and  further  stated  “that  Section  314  is 
applicable  to  Mackay  and  to  the  AC&B  system  of  which  it  is 
a  part”  (R.  610). 

Despite  the  fact  that  the  xmcontradicted  evidence  estab¬ 
lishes  (a)  that  Mackay  has  used  its  leverage  in  the  telegraph 
communication  held  to  divert  and  convert  a  substantial  por¬ 
tion  of  the  telegraph  traffic  now  handled  by  Commercial  and 
Appellant  with  Portugal  and  The  Netherlands,  a  leverage 
which  exists  by  reason  of  Mackay’s  being  a  part  of  an 
integrated  combination  of  cable  and  radio  companies;  (b) 
that  this  leverage  is  being  used  to  restrain  commerce 
between  cable  and  radio;  (c)  that  the  result  of  such  a 
restraint  will  be  to  “substantially  lessen”  competition 
between  cable  and  radio,  the  Commission  has  concluded 
that  “We  are  of  the  opinion  that  a  grant  of  Mackay ’s 
application  herein  wovld  not  result  in  such  substantial 
reduction  of  competition  between  cable  and  radio  *  *  *  so  as 
to  bring  the  AC&R  system  companies,  and  particularly 
Mackay,  into  violation  of  Section  314”  (emphasis  sup¬ 
plied)  (R.  615). 

This  conclusion  the  Commission  rests  on  the  finding  that 
“there  will  be  substantial  cable  versus  radio  competition 
•  •  •  even  if  Mackay’s  applications  are  granted”  (R. 
615).  Such  a  finding  is  wholly  irrelevant.  Congressional 
intent  was  not  to  ignore  the  process  of  erosion  through  a 
substantial  lessening  of  competition  and  await  arrival  at 
the  goaL  Section  314  clearly  condemns  the  direction  of  the 
movement,  i.  e.,  if  the  effect  thereof  map  be  to  substan¬ 
tially  lessen  competition  or  to  restrain  commerce.  The 
Commission  therefore  committed  reversible  error  in  con¬ 
cluding  that  Mackay  is  legally  qualified  to  operate  the 
circuits  involved,  and  that  such  operations  will  serve  the 
public  interest,  convenience  and  necessity. 
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ARGUMENT. 

POINT  I. 

The  standard  of  public  interest,  convenience,  or 
necessity  requires  an  affirmative  showing  that  pro¬ 
posed  common  carrier  operations  will  result  in  specific 
over-all  benefits  to  the  public. 

A  consideration  of  the  arbitrary,  capricious  and  specula¬ 
tive  nature  of  the  Commission’s  Decision  and  Order  is 
assisted  by  first  appreciating  the  special  communications 
policy  embodied  in  the  concrete  public  interest  standard 
fixed  by  Congress  in  the  Communications  Act 

The  Commission  in  issuing  the  Decision  and  Order 
under  review  has,  contrary  to  the  Congressional  intent  (a) 
assumed  an  unlimited  power  in  itself  to  speculate  devoid 
of  factual  premise  as  to  what  may  be  in  the  public  interest ; 
(b)  rejected  legal  criteria  which  it,  the  Congress,  the  courts 
and  other  regulatory  authorities  have  recognized;  and  (c) 
applied  the  free  competition  policy  of  the  antitrust  laws  as 
the  standard  for  a  regulated  common  carrier  extension  of 
service  in  a  manner  inconsistent  with  the  Congressional 
mandate. 

This  Court  is  thus  called  upon  here  to  consider  again — 
as  it  did  in  the  Oslo  case  (App.  A,  pp.  3-5) — the  effect  of  the 
antitrust  laws  on  an  extension  of  operations  in  the  regulated 
international  telegraph  industry  under  the  public  interest 
standard  of  the  Communications  Act  (cf.  R.  616-619  and 
623-628). 

The  Commission’s  error  is  highlighted  by  its  misin¬ 
terpretation  of  and  its  reliance  upon  McLean  Trucking  Co. 
v.  United  States ,  321 TJ.  S.  67  (1944)  (R.  625).  In  that  case 
the  Supreme  Court  stated: 

‘‘The  history  of  the  development  of  the  special 
national  transportation  policy  suggests  . . .  that  the 
policies  of  the  antitrust  laws  determine  *  the  public 
interest’  in  railroad  regulation  only  in  a  qualified 
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way.  And  the  altered  emphasis  in  railroad  legisla¬ 
tion  on  achieving  an  adequate,  efficient,  and  economi¬ 
cal  system  of  transportation  through  close  super¬ 
vision  of  business  operations  and  practices  rather 
than  through  heavy  reliance  on  the  enforcement  of 
free  competition  in  various  phases  of  the  business, 
cf.  New  York  Central  Securities  Corp.  v.  United 
States,  287  U.  S.  12  . . .  has  its  counterpart  in  motor 
carrier  policy ; . . 

“Congress  recognized  there  may  be  occasions 
when  ‘competition  between  carriers  may  result  in 
harm  to  the  public,  as  well  as  benefit,  and  that  when 
a  [carrier]  inflicts  injury  upon  its  rivals,  it  may  be 
the  public  which  ultimately  bears  the  loss/  Cf.  Texas 
i  ^  &  P.  R.  Co.  v.  Gulf  C.  &  S.  F.  B.  Co.,  270  U.  S.  266.” 

321 U.  S.  67,  83-84. 

i  Similarly,  the  special  communications  policy  govern¬ 
ing  regulation  of  telegraph  carriers  was  designed  “to  pre¬ 
vent  useless  duplication  of  facilities,  with  consequent  higher 
charges  upon  users  of  the  service;”*  and  it  was  patterned 
largely  upon  public  utility  principles  contained  in  the  Inter¬ 
state  Commerce  Act** 

The  purpose  of  the  special  communications  policy  was 
declared  by  Congress  in  Section  1  of  the  Communications 
Act: 

“. . .  to  make  available,  so  far  as  possible,  Nation¬ 
wide  and  world-wide  wire  and  radio  communication 


*  Statement  of  Chairman  Rayburn  of  the  House  Committee  on 
Interstate  and  Foreign  Commerce,  in  sponsoring  S.  3285,  subse¬ 
quently  enacted  as  the  Communications  Act,  on  the  floor  of  the 
House,  78  Cong.  Rec.  10314,  73rd  Cong.,  2d  Sees.,  June  2, 1934. 

!  ••  Senate  Report  No.  781,  73rd  Cong.  2d  Sess.  entitled  “Com¬ 
munications  Act  of  1934,”  report  (to  accompany  S.  3285)  reads 
in  part  as  follows  (p.  2,  par.  4) : 

i.  .  “In  this  bill  many  provisions  are  copied  verbatim  from 
the  Interstate  Commerce  Act  because  they  apply  directly  to 
communication  companies  doing  a  common  carrier  business, 
but  in  some  paragraphs  the  language  is  simplified  and  clari¬ 
fied.  These  variances  or  departures  from  the  text  of  the 
Interstate  Commerce  Act  are  made  for  the  purpose  of  clarifi¬ 
cation  in  their  application  to  communications,  rather  than  as 
a  manifestation  of  Congressional  intent  to  attain  a  different 
objective.”  - 
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service  with  adequate  facilities  at  reasonable  i 
charges,for  the  purpose  of  the  national  defense  [and 
other  purposes].” 

This  Court  has  already  ruled  upon  the  applicability  of 
this  policy  in  the  international  telegraph  field,  stating  in  \ 
the  Oslo  case  that:  J 

“Though  the  Communications  Act  forbids  the  [ 
licensing  of  concerns  which  violate  the  anti-trust 
laws,  it  does  not  apply  to  the  radiotelegraph  business  j 
the  policy  of  free  competition,  but  a  contrary  policy:  ) 
Free  competition  means  that  all  are  free  to  compete. 
The  Communications  Act  forbids  competition  by  all 
who  cannot  prove  that  their  entry  will  serve  the 
‘public  interest,  convenience  or  necessity.’  •  •  #  The  i 
anti-trust  laws  are  aimed  at  private  action,  not  at  j 
governmental  action.  They  do  not  require  the  grant-  j 
ing  of  a  franchise  or  license  to  a  second  public  ser-  j 
vice  company  which  wishes  to  compete  with  an  exist-  j. 
ing  service”  (App.  A,  p.  5). 

Eef erring  to  Sections  311,  313  and  314  of  the  Communica¬ 
tions  Act,  which  relate  to  the  applicability  of  the  antitrust  j 
laws,  this  Court  also  stated  in  the  Oslo  case: 

'  *  | 

“These  sections  do  not  show,  as  appellant’s 
[Mackay’s]  argument  implies  a  congressional  belief 
that  two  radio-telegraph  circuits  are  necessarily  bet¬ 
ter  than  one.  Such  a  belief  would  be  as  strange  as 
a  belief  that  two  telephone  systems,  or  two  railroads, 
are  necessarily  better  than  one.  It  is  obvious  that 
two  concerns  are  sometimes  worse  than  one.  Some-  j 
times  the  traffic  will  not  support  two,  and  even  when  j 
it  will,  there  may  be  inadequate  individual  and  social 
compensation  for  the  wastes  of  duplication”  (App.  j 
A,  p.  3). 

*  *  4 

*■  •  f 

The  established  principles  applicable  to  regulated  indus-  ! 
tries  as  distinguished  from  those  applicable  to  non-  ! 
regulated  industries,  recognized  in  the  Oslo  case  and  the  j 
McLean  Trucking  case  supra ,  were  recently  reiterated  by  j 
this  Court  in  Pennsylvania  Water  &  Power  Co .  etc .  v.  j. 
Federal  Power  Commission,  App.  D.  C.  ,  F.  2d 
(decided  July  3, 1951)  wherein  the  policy  of  free  com- 
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petition,  as  exemplified  by  the  antitrust  lawB,  was  contrasted 
with  the  common  carrier  regulatory  policy.  See  also 
8.  8.  W.,  Inc.  v.  Air  Transport  Association  of  America, 
et  <U.,  App.  D.  C.  ,  F,  2d  ,  (decided  July 
12, 1951). 

\ 

A.  Congress  Has  Set  A  Definite  Standard  Which  Has 
Specific  Content.  ^ 

Congress  in  enacting  the  Communications  Act  and  in 
giving  existence  to  this  Commission  did  not  leave  it  at  large 
with  unlimited  powers  in  the  performance  of  its  duty  of 
regulating  common  carriers.  It  laid  down  the  definite 
standard  of  public  interest,  convenience,  or  necessity. 

The  Supreme  Court  has  stated  that  this  public  interest 
standard  is  not  to  be  interpreted  as  a  standard  so  indefinite 
as  to  confer  unlimited  power  to  decide  what  is  in  the  public 
interest,  convenience,  or  necessity  ( National  Broadcasting 
Company  v.  United  States,  319  TJ.  S.  190  (1943)).  It  is  a 
standard  with  ascertainable  criteria  and  is  to  be  interpreted 
by  its  context,  the  nature,  scope,  character  and  quality  of 
services  involved.  New  York  Central  Securities  Corpora ~ 
'  tion  v.  United  States,  287  TJ.  S.  12,  25  (1932) ;  Cf.  Federal 
Radio  Commission  v.  Nelson  Bros .  Bond  and  Mortgage  Co., 
389  U.  S.  266  (1933). 

Part  of  the  context  is  Section  1  of  the  Communica¬ 
tions  Act  which  states  that  the  Commission  is  created  for 
“the  purpose  of  regulating  interstate  and  foreign  com¬ 
munication  by  wire  and  radio  so  as  to  make  available,  so  far 
as  possible,  to  all  the  people  of  the  United  States  a  rapid, 
efficient,  Nation-wide,  and  world-wide  wire  and  radio  com¬ 
munication  service  with  adequate  facilities  at  reasonable 
charges  •  •  V*  Title  II  of  the  Communications  Act  recog¬ 
nises  telegraph  and  telephone  service  as  common  carrier 
activity  and  “regulates  accordingly  in  analogy  to  the  regula¬ 
tion  of  rail  and  other  carriers  by  the  Interstate  Commerce 
Commission.”  Federal  Communications  Commission  v. 
Sanders  Bros.  Radio  Station,  309  U.  S.  470,  474  (1940); 
Western  Union  Division  v.  United  States,  87  F.  2d  324 
(D.D.C.1949). 


The  purposes  of  Sections  214, 307  and  309(a)  of  the  Com¬ 
munications  Act  are  the  same  as  those  of  sections 

of  the  Interstate  Commerce  Act,  passed  years  before  the 
Communications  Act,  which  require  certificates  of  public 
convenience  and  necessity  for  the  construction,  extension, 
acquisition  or  operation  of  railroad  lines  (Oslo  case,  App. 
A,  p.  4).  Sharfman  in  Volume  HI-A  of  “The  Inter¬ 
state  Commerce  Commission”  summarized  the  work  of 
that  Commission  under  the  Interstate  Commerce  Act  as 
follows : 


“In  considering  the  requirements  of  convenience 
and  necessity,  the  determination  of  the  public  need 
for  the  new  facilities  is  influenced  by  the  adequacy 
of  the  existing  lines  and  by  the  degree  to  which  traf¬ 
fic  is  likely  to  be  diverted  from  them.  The  objective 
is  to  avoid  economic  waste  and  to  safeguard  the 
financial  interests  of  the  carriers  already  in  the  field. 
•  •  •  Accordingly,  the  Commission  has  denied  con¬ 
struction  applications  where  existing  services  were 
deemed  reasonably  adequate,  where  needless  duplica¬ 
tion  of  facilities  would  result,  and  where  the  traffic 
relied  upon  would  be  secured  largely  at  the  expense 
of  other  roads”  (p.  355). 

The  purpose  of  the  Interstate  Commerce  Act  was 
defined  by  the  Supreme  Court  in  Texas  d  Pacific  Railway 
Co .  v.  Gulf,  C.  &  S.  F.  Railway,  270  IT.  S.  266  (1926) : 

“•  •  •  By  that  measure.  Congress  undertook 'to 
develop  and  maintain,  for  the  people  of  the  United 
States,  an  adequate  railway  system.  It  recognized 
that  preservation  of  the  earning  capacity,  and  con¬ 
servation  of  the  financial  resources,  of  individual 
carriers  is  a  matter  of  national  concern;  that  the 
property  employed  must  be  permitted  to  earn  a  rea¬ 
sonable  return;  that  the  building  of  unnecessary 
lines  involves  a  waste  of  resources  and  that  the  bur¬ 
den  of  this  waste  may  fall  upon  the  public;  that 
competition  between  carriers  may  result  in  harm  to 
the  public  as  well  as  in  benefit;  and  that  when  a  rail¬ 
road  inflicts  injury  upon  its  rival,  it  may  be  the 
public  which  ultimately  bears  the  loss.  See  Railroad 
Commission  v.  Chicago,  Burlington  d  Quincy  RJt. 
Co.,  257  U.  S.  563 ;  The  New  England  Divisions  Case, 
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261  TJ.  S.  184;  The  Chicago  Junction  Case ,  264  U.  S. 
258;  Railroad  Commission  v.  Southern  Pacific  Co ^ 
264  XJ.  S.  331.  The  Act  sought  among  other  things 
to  avert  snch  losses.”  270  U.  S.  266, 277. 

In  New  York  Central  Securities  Corp.  v.  United  States, 
287  U.  S.  12  (1932),  the  Supreme  Court  again  considered 
the  public  interest  standard  found  in  Section  5(2)  of  the 
Interstate  Commerce  Act,  and  stated: 

f  t  ; 

“the  term  ‘public  interest’  as  thus  used  is  not  a 
concept  without  ascertainable  criteria,  but  has  direct 
relation  to  adequacy  of  transportation  service,  to 
its  essential  conditions  of  economy  and  efficiency, 
and  to  appropriate  provision  and  best  use  of  trans¬ 
portation  facilities,  questions  to  which  the  Interstate 
Commerce  Commission  has  constantly  addressed 
itself  in  the  exercise  of  the  authority  conferred” 

(p.  24). 

See  also: 

*•  i  r,  , 

Texas  &  N.  0.  R.  Co .  v.  Northside  Belt  Ry .  Co., 
276  U.  S.  475  (1928) ; 

Western  Pacific  v.  Southern  Pacific  Co.,  284 
U.  S.  47  (1931) ; 

Texas  v.  United  States,  292  U.  S.  522  (1934) ; 

United  States  v.  Louden,  308  U.  S.  225  (1939). 

With  this  background  of  uniform  interpretation  by  the 
Interstate  Commerce  Commission  and  the  courts,  the 
Commission  early  in  its  regulation  of  common  carriers 
under  the  Communications  Act  recognized  and  applied  the 
i  same  legal  criteria  of  the  public  interest,  convenience,  or 
necessity. 

These  legal  criteria  of  the  statutory  standard  are  the 
i  guideposts  which  are  to  be  used  to  determine  whether  a  pro¬ 
posed  extension  of  common  carrier  operations  would  serve 
the  public.  Interstate  Commerce  Commission  v.  Parker, 
326  TJ.  S.  60  (1945) ;  American  Trucking  Ass'ns  Inc.  et  ad. 
v.  United  States  et  al.,  326  TJ.  S.  77  (1945).  Except  in  the 
case  of  the  instant  Order,  it  was  always  a  prerequisite  for 
the  authorization  of  a  radiotelegraph  service  that  there 


be  an  affirmative  showing* ••  that  the  public  would,  on 
balancing  the  advantages  against  the  disadvantages,  enjoy 
specific  over-all  benefits  from  the  proposed  service.  In  the 
absence  of  such  a  showing  applications  have  been  repeatedly 
denied. 

These  criteria  have  been  set  forth  clearly  and  empha¬ 
tically  by  the  Commission  and  by  this  Court,  as  follows: 

(1)  Whether  existing  communication  facilities  are 
adequate  to  handle  the  present  and  expected 
volume  of  traffic  with  the  points  involved. 

(2)  Whether  the  proposed  service  will  be  superior 
to  existing  service. 

(3)  Whether  the  proposed  service  will  be  more  com¬ 
prehensive. 

(4)  Whether  there  will  be  public  demand  for  the  pro¬ 
posed  service. 

(5)  Whether  the  proposed  competition  will  result  in 
more  benefit  that  harm  to  the  public. 

(6)  Whether  the  proposed  service  will  provide  reduced 
rates. 

(7)  Whether  the  proposed  service  will  generate  new 

traffic  or  merely  redistribute  existing  traffic  among 
the  competing  carriers.  '  '  T* 

(8)  Whether  the  economic  effects  on  existing  carriers 
and  the  communications  industry  as  a  whole  will 
benefit  the  public. 

(9)  Whether  the  proposed  service  will  require  the  use 
of  additional  frequencies.* • 


•  The  Commission  in  the  instant  decision  states  that  the  burden 
of  proof  rests  with  Mackay : 

“In  arriving  at  a  decision  on  any  application  before  us, 
we  must  determine  whether  the  applicant  has  demonstrated 
that  a  grant  of  such  application  will  serve  the  public  interest, 
convenience  or  necessity”  (R.  $28). 

••  The  criteria  of  “public  interest,  convenience,  or  necessity” 
were  recognized  and  designated  by  the  Commission  in  its  order  for 
hearing  on  Mackay  *s  applications  as  the  guideposts  for  determining 
whether  the  granting  of  such  applications  would  serve  the  public 
interest  (R.  22-25).  These  criteria  were  also  recognized  by  this 
Court  in  the  Oslo  case  and  by  the  Commission  {Mackay  Radio  and 
Telegraph  Company ,  Inc.,  2  F.  C.  C.  592  (1936) ;  Press  Wireless 
Inc.,  6  F.  C.  C.  480  (1938) ;  Mackay  Radio  and  Telegraph  Company, 
Inc.,  8  P.  C.  C.  11  (1940) ;  Postal  Telegraph  Cable  Company,  9 
P.  C.  C.  271  (1943) ;  Mackay  Radio  and  Telegraph  Company,  Inc., 
12  P.  C.  C.  478  (1947) ;  Press  Wireless,  Inc.,  P.  C.  C.  Docket  No. 
7822  (1949)). 
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The  criteria  of  /‘public  interest,  convenience,  or  neces¬ 
sity”  were  recognized  and  first  applied  by  the  Commission 
in  the  Oslo  case  where  the  Commission  denied  Mackay’s 
application  for  a  duplicate  radiotelegraph  circuit  with 
Norway,  then  served  by  Appellant  The  Commission  denied 
Mackay’s  request  because : 

“•  #  #  there  are  adequate  radio  and  cable 
facilities,  keen  competition,  and  service  with  which 
there  is  no  complaint.  The  proposed  new  circuit  would 
not  offer  new  or  improved  service,  reduce  rates,  or 
create  traffic.  It  would  decrease  the  revenues  of  all 
established  competing  companies  except  applicant 
The  establishment  of  the  proposed  circuit  would 
mean  the  practical  withdrawal  of  an  associated  cable 
company  from  competition.  The  expected  increase 
in  revenue  to  applicant  is  not  shown  to  be  necessary 
for  the  continued  operation  of  applicant  or  of  the 
International  System  as  competing  factors  in  inter¬ 
national  communication  service.  The  total  revenue  to 
the  American-owned  companies,  upon  which  this 
i  country  must  depend  for  its  independent  foreign 

communications  system,  would  be  reduced  and  addi¬ 
tional  expense  incurred  without  any  corresponding 
benefit  to  the  American  people  by  reduced  rates  or 
improved  service.”  2  F.  C.  C.  592,  600.  • 

Upon  appeal  from  the  Commission’s  order,  Mackay 
urged  that  the  policy  of  the  Communications  Act  favored 
competitive  radio  operations  and  that  the  standard  of 
public  interest,  convenience,  or  necessity  should  be  applied 
to  effectuate  this  policy.  This  interpretation  was  categor¬ 
ically  rejected  by  this  Court*  in  the  following  language : 

“.Though  the  Communications  Act  forbids  the 
licensing  of  concerns  which  violate  the  antitrust 
laws,  it  does  not  apply  to  the  radiotelegraph  busi¬ 
ness  the  policy  of  free  competition ,  but  a  contrary 
policy.  Free  competition  means  that  all  are  free  to 
compete.  The  Communications  Act  forbids  com¬ 
petition  by  all  who  cannot  prove  that  their  entry 
will  serve  the  *  public  interest ,  convenience  or  neces- 


•  As  will  be  hereinafter  shown,  infra,  p.  25,  this  interpretation 
was  also  rejected  by  Congress. 
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sity'  *  *  #  The  anti-trust  laws  are  aimed  at  private  ,[ 
action,  not  at  governmental  action.  They  do  not  j 
require  the  granting  of  a  franchise  or  license  to  a  1 
second  public  service  company  which  wishes  to  com-  j 
pete  with  an  existing  service.”  (App.  A,  p.  5) 
(emphasis  supplied) 

i 

After  the  Oslo  decision  the  Commission,  in  a  long  line  j 
of  cases,  continued  to  recognize  and  to  apply  the  same  legal  j 
criteria,  to  determine  whether  a  proposed  extension  of  j 
common  carrier  service  would  serve  the  public  interest,  ,  i 
convenience,  or  necessity. 

In  City  of  Seattle ,  6  F.  C.  C.  620  (1938),  the  Commission  i 
denied  an  application  for  a  duplicating  coastal  harbor  radio  j 

telephone  service,  stating:  j 

! 

“Existing  radiotelephone  facilities  have  not 
been  shown  to  be  inadequate.  •  •  •  Applicant  has  j 
failed  to  show  a  substantial  public  need  for  the 
proposed  service.  The  rates  tentatively  proposed,  j 
although  slightly  lower  for  some  service  are  without 
controlling  significance  when  viewed  from  the  stand¬ 
point  of  the  rates  and  service  to  the  area  as  a  whole” 

6  F.  C.  C.  620,  631.  j 

| 

In  Mackay  Radio  and  Telegraph  Company ,  Inc.,  8  j 
F.  C.  C.  11  (1940),  Mackay  again  pressed  the  claim  that  i 
it  should  be  granted  a  circuit  in  order  to  permit  it  to  j 
duplicate  Appellant’s  existing  direct  circuit — this  time 
with  Italy.  As  in  the  present  case,  Mackay  contended  that  : 
the  proposed  direct  circuit  “would  be  superior  to  the 
indirect  circuits  of  the  cable  companies”.  The  Commis-  j 
sion  again  applied  the  same  criteria  of  the  public  inter- J 
est,  convenience,  or  necessity,  and  denied  Mackay ’s  applica¬ 
tion  because : 

I 

“•  •  #  existing  cable  and  radiotelegraph  facilities 
between  the  United  States  and  Italy  are  adequate 
to  handle  the  existing  traffic  and  any  increase  in  the 
traffic  between  the  two  countries  that  can  reason¬ 
ably  be  anticipated.  The  applicant  does  not  propose 
to  lower  the  existing  rates  or  to  offer  new  classes 
of  service,  but  proposes  to  render  a  service  similar 

\  • 
j  • 


to  that  now  available  to  the  public  over  existing 
routes.  •  •  •  It  does  not  appear  that  the  proposed 
service  of  the  applicant  would  be  superior  to  the 
service  of  the  existing  carriers,  or  that  the  effect  of 
the  proposed  operation  would  be  to  improve  the 
existing  service.  Nor  does  it  appear  that  the  needs 
of  the  national  defense  would  be  better  met  by  the 
addition  of  the  proposed  circuit  The  record  does 
not  provide  any  sound  basis  upon  which  it  may  be 
determined  that  any  substantial  increase  in  the 
traffic  between  the  United  States  and  Italy  will  occur 
through  the  proposed  operation  or  that  the  added 
facilities  will  create  new  traffic.  The  traffic  and 
revenue  secured  by  the  applicant  would  for  the  most 
part  come  through  diversion  from  and  at  the  expense 
of  the  carriers  now  in  the  field.  There  is  at  the 
present  time  keen  competition  for  the  Italian  traffic 
between  American  carriers.  The  traffic  and  revenue 
available  do  not  justify  intensifying  the  existing 
competitive  situation  or  the  resulting  reallocation 
in  view  of  the  other  facts  of  this  case”  (p.  24). 

See  also: 

Press  Wireless ,  Inc.,  6  F.  C.  C.  480  (1938)  (Application 
denied  on  failure  to  show  a  public  need — existing 
facilities  adequate  and  no  improved  service 
offered) ; 

1 

Mackay  Radio  &  Telegraph  Company,  Inc.,  6  F.  C.  C. 
562  (1938)  (Commission  rejected  the  contention 
that  furtherance  of  competition  should  override 
the  restrictions  to  be  considered  in  applying  the 
statutory  standard  citing  the  Oslo  case). 

Radiomarine  Corporation  of  America,  8  F.  C.  C.  517 
(1941)  (Application  denied  because  a  duplicating 
service  would  not  produce  benefits  to  compensate 
•  for  probable  disadvantages). 

Postal  Telegraph  Cable  Company,  9  F.  C.  C.  271  (1943) 
(Application  denied  on  failure  to  show  a  public 
need — existing  facilities  adequate,  no  improved 
service  offered,  lower  rates  not  proposed) ; 


Press  Wireless,  Inc ^  11  F.  C.  C.  250  (1016)  (Applica¬ 
tion  denied  for  failure  to  show  a  public  require-  j 
ment — existing  facilities  were  adequate  and  rates 
would  not  be  lower  than  those  charged  by  other 
carriers). 

Press  Wireless,  Inc,,  12  F.  C.  C.  465  (1947)  (Application 
denied  on  failure  to  show  a  substantial  public 
demand  or  need — existing  facilities  were  adequate,  j 
service  would  require  use  of  urgently  needed  fre¬ 
quency  space  and  doubt  exist  as  to  whether  rates 
would  be  lower  than  those  charged  by  other  car-  j 
riers).  j 

_  j 

Mackay  Radio  and  Telegraph  Company,  Inc.,  12  F.  0.  C.  j 
478  (1947)  (Applications  denied  as  a  needless 
uneconomic  expansion  of  public  service  facilities, 
since  they  may  result  in  an  economic  burden  on  j 
the  public,  citing  the  Oslo  case). 

Only  recently,  in  May  1949,  the  Commission  proceeded 
in  a  similar  manner  to  determine  the  public  interest,  con¬ 
venience,  or  necessity  in  passing  upon  applications  for 
authority  to  extend  operations  in  competition  with  existing 
carriers.  Press  Wireless,  Inc.,  F.  C.  C.  Docket  No.  7822  ; 
(decided  May  4,  1949,  petition  for  reconsideration  and 
rehearing  denied  June  29,  1949,  appeal  to  this  Court  dis-  j 
missed— February,  1950).  Public  need  for  applicant’s  pro-  I 
posed  operations  and  the  economic  implications  were 
explicitly  considered  by  the  Commission.  If  found  that,  j 
wholly  apart  from  certain  press  considerations,  public 
interest,  convenience,  or  necessity  would  not  be  served  by 
the  grant  of  Press  Wireless’  applications  because: 

*  *  1  p 

“the  existing  telegraph  communication  facilities  of  j 
the  other  international  radio  and  cable  carriers  serv-  i 
ing  the  points  now  being  served  by  Press  Wireless  j 
are  adequate  to  carry  the  present  and  foreseeable  j 
volumes  of  Government  message  and  radiophoto  I 
traffic  between  the  United  States  and  the  points  | 
involved;  and  that  no  substantial  need  or  demand 
by  Government  users  has  been  shown  to  exist  for  the  | 
rendition  by  Press  Wireless  of  the  proposed  service,  j 
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•  #  •  We  find  no  merit  in  the  applicant’s  contention 
that  the  volume  of  Government  traffic  it  has  handled 
indicates,  in  and  of  itself,  the  need  for  its  facilities, 
in  view  of  the  absence  of  a  showing  that  the  facilities 
of  the  other  telegraph  carriers  are  inadequate  to 
handle  the  Government  traffic  available,  or  that  the 
services  rendered  by  snch  other  carriers  does  not 
meet  the  needs  of  Government  users.”  Docket  No. 
7822,*  page  21. 

The  Commission’s  arbitrary  action  under  review  is  high¬ 
lighted  by  the  fact  that  it  granted  Mackay’s  applications 
for  a  circuit  with  The  Netherlands  but  in  the  recent  Press 
Wireless  case,  supra,  it  denied  a  similar  application  for  a 
duplicating  direct  circuit  with  The  Netherlands  because 
Press  Wireless  did  not  show  a  public  need.  The  Commis¬ 
sion  did  not  even  refer  to  this  contradictory  decision  in  the 
instant  Decision,  although  it  was  cited  at  length  by  Appel¬ 
lant  during  the  proceeding  before  the  Commission. 

The  Commission  has  been  charged  with  a  definite  respon¬ 
sibility  under  the  Communications  Act  by  the  Congress  of 
the  United  States.  The  Commission  described  this  responsi¬ 
bility  itself  in  the  following  ruling: 

“In  determining  whether  public  convenience  and 
necessity  require  an  extension  of  line,  it  is  appropri¬ 
ate  to  consider  whether  such  extension  will  foster  or 
obstruct  the  development  of  a  ‘rapid,  efficient.  Nation¬ 
wide  •  #  *  wire  and  radio  communication  service  with 
adequate  facilities  at  reasonable  charges’  adaptable 
to  ‘tiie  purpose  of  the  national  defense.’  •  •  # 

•  Mackay’s  position  herein  is  contradictory  to  Mackay’s  position 
in  the  Press  Wireless  case.  Docket  No.  7822,  where  Mackay  as  an 
intervenor  opposed  Press  Wireless’  applications.  The  Commission 
found  in  its  final  decision  that  “The  intervenors  each  opposed 
Press  Wireless’  applications  upon  the  same  general  grounds.  They 
contended  that  there  was  no  public  need  for  applicant’s  facilities 
in  Ihe  handling  of  Government  traffic;  that  each  of  them  had  ade¬ 
quate  capacity  to  carry  all  of  Press  Wireless’  Government  traffic  in 
addition  to  their  own ;  that  the  speed  and  quality  of  Press  Wireless’ 
Government  service  were  inferior  to  that  of  the  other  carriers; 
that  the  most  important  United  States  Government  users  had  stated 
that  there  was  no  present  need  for  the  use  of  applicant’s  facilities 
to  carry  the  respective  users’  Government  traffic;  •  •  •”  page  10. 
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“The  installation  and  maintenance  of  additional 
telegraph  equipment  at  points  where  the  existing 
plant  is  more  than  sufficient  to  handle  available 
traffic  is  not  deemed  conducive  to  the  development  of 
a  sound  and  economically  established  system.  •  •  • 
“It  is  recognized  that  the  denial  of  these  applica¬ 
tions  may  prevent  Postal  from  competing  effectively 
with  Western  Union  at  the  points  in  question,  but 
determinations  under  the  standard  of  public  conven¬ 
ience  and  necessity  must  proceed  upon  consideration 
of  advantages  and  disadvantages  that  will  result  to 
the  public  and  the  communication  system  serving  it, 
rather  than  to  the  individual  carrier  involved.  It 
does  not  appear  that  any  advantage  to  the  public  will 
result  from  the  granting  of  these  applications,  other 
than  the  rather  indefinite  satisfaction  of  having  two 
telegraph  carriers  to  choose  between,  rather  than 
being  limited  to  the  service  of  the  present  carrier 
operating  in  the  respective  communities.  Since  in 
these  cases  the  service  of  the  existing  carrier  appears 
to  be  satisfactory,  this  slight  advantage,  if  any,  does 
not  outweigh  the  additional  burden  which  would  be 
placed  on  the  telegraph  industry  as  a  whole  by  the 
granting  of  these  applications.”  Postal  Telegraph- 
Cable  Company ,  9  F.  C.  C.  271,  276,  277  (1943). 

The  Commission  here  has  undertaken  to  legislate  when 
Congress  has  refused  to  do  so  (See  infra).  If  there  is 
to  be  a  change,  the  proper  course  is  to  seek  amendatory  legis¬ 
lation  from  the  Congress,  not  to  fabricate  authority  by 
faulty  reasoning  based  upon  an  interpretation  that  has  no 
true  relation  to  the  specific  problem.  It  is  submitted  that 
a  departure  from  the  long  accepted  construction  of  this 
statute,  as  the  Commission  here  admits  (B.  618-619),  must 
be  left  to  the  legislative  branch  of  the  Government  to  which 
it  rightfully  belongs. 

B.  Congress  Has  Declined  to  Change  the  Statutory 
Standard  Although  Mackay  Specifically  Urged  Such  Change 
After  the  Oslo  Decision. 

Shortly  after  the  Oslo  decision,  Mackay  appealed  to  the 
Congress  to  change  the  special  communications  policy 
embodied  in  the  public  interest  standard  as  interpreted  by 


the  Commission  and  this  Court.  Bills  were  introduced  in 
both  the  House  and  the  Senate  to  impose  a  mandate  on  the 
Commission  and  to  require  that 

“in  considering  applications  for  licenses  to  engage 
in  direct  foreign  radiotelegraph  communication,  or 
*  applications  for  modification  or  renewals  of  such 
licenses,  the  Federal  Communications  Commission 
shall  consider  competition  in  such  communication  to 
be  in  the  public  interest.”* 

The  Chairman  of  the  House  Committee  requested  the  Com¬ 
mission  to  express  its  views.  The  Commission  replied  in 
part  as  follows : 

“The  legislation  would  be  a  departure  from  the 
policy  of  Congress  as  now  disclosed  by  the  Com¬ 
munications  Act  of  1934.  The  Commission  has  here¬ 
tofore  interpreted  the  present  law  as  not  requiring 
competition  in  such  communication  to  be  considered 
to  be  in  the  public  interest,  and  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  in  the 
case  of  Mackay  Radio  d  Telegraph  Co.  v.  Federal 
Communications  Commission ,  et  al,  No.  6970,  decided 
April  11, 1938, . . .  Appeals,  D.  C., . . .,  has  affirmed  the 
correctness  of  this  construction  of  the  statute  by  the 
Commission. 

•  ••••• 

“Under  the  existing  law  where  the  facts  would 
support  a  finding  of  public  interest  in  a  particular 
case,  the  Commission  has  the  power  and  the  duty 
upon  making  the  statutory  finding  of  public  interest, 
convenience,  and  necessity  to  encourage  or  authorize 
competition  in  direct  foreign  radiotelegraph  com¬ 
munication;  and  it  has  the  corresponding  power  and 
duty  to  deny  applications  which  would  have  the 
result  of  creating  competition  upon  a  finding  on  the 
basis  of  the  facts  in  a  particular  case  that  the  public 
interest  would  not  be  served  thereby.”  H.  B.  10348, 
page  3. 

•  Hearings  on  S.  3875,  Subcommittee  of  the  Committee  on  Inter¬ 
state  and  Foreign  Commerce,  United  States  Senate,  75th  Cong., 
3rd  Sess.,  page  1;  Hearings  on  H.  R.  10348,  Subcommittee  of  the 
Committee  on  Interstate  and  Foreign  Commerce,  United  States 
House  of  Representatives,  75th  Cong.,  3rd  Sess^  page  1. 
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The  bill  did  not  pass  Congress.  In  extensive  committee  j 
hearings  Congress  carefully  considered  the  same  Mackay 
arguments  which  the  Commission  and  the  Court  had 
rejected  in  the  Oslo  case  and  in  other  cases  and  which  the 
Commission  has  adopted  in  the  instant  Decision.  The  Con¬ 
gressional  proceedings  show  a  specific  failure  of  Congress 
to  change  the  standard  as  applied  by  the  Commission  and  j 
this  Court  The  failure  to  adopt  the  Mackay  position,  it 
is  submitted,  shows  that  the  Congress  was  satisfied  with  the  | 
correctness  of  the  special  communications  policy  of  the  j 
Communications  Act  | 

In  any  event  the  fact  that  such  an  appeal  was  made  to  1 
Congress  rather  than  to  the  Supreme  Court  shows  that  j 
Mackay  recognized  that  Congressional  action  and  not  ad-  j 
ministrative  or  judicial  action  was  necessary  to  change 
the  standard.* 

— 

*  A  well-established  principle  of  statutory  construction  is  par-  j 
ticularly  pertinent  here : 

“Where  a  statute  has  received  a  contemporaneous  and 
practical  interpretation  and  the  statute  as  interpreted  is  j 
re-enacted,  the  practical  interpretation  is  accorded  greater  j 
weight  than  it  ordinarily  receives,  and  is  regarded  as  pre-  f 
sumptively  the  correct  interpretation  of  the  law.  [Cases  i 
cited]  The  rule  here  is  based  upon  the  theory  that  die  j 
legislature  is  acquainted  with  the  contemporaneous  interpre-  i 
tation  of  a  statute,  especially  when  made  by  an  adminis¬ 
trative  body  or  executive  officers  charged  with  the  duty  of 
administering  or  enforcing  the  law,  and  therefore  impliedly  j 
adopts  the  interpretation  upon  re-enactment  [Cases  cited]  ”  j 
Sutherland,  Statutory  Construction ,  (Horack,  3rd  Edition) 
VoL  2,  §  5109. 


i 

l 
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POINT  II. 

The  Commission’s  record  is  concededly  inadequate 
to  establish  that  Mackay  has  demonstrated  its  opera¬ 
tions  will  serve  the  public  interest,  and  the  Commission’s 
conclusions  are  not  supported  by  its  findings  or  by  sub¬ 
stantial  evidence. 

The  action  of  the  Commission  constitutes  a  clear  viola¬ 
tion  of  established  law  requiring  that  administrative  action 
must  be  supported  by  appropriate  findings,  which  in  turn 
must  be  based  on  substantial  evidence. 

The  Decision  and  Order  cannot  be  sustained  since  it 
cannot  be  found  on  review  of  the  findings  in  the  Decision 
that  they  support  the  Commission’s  conclusions,  and  on 
review  of  the  entire  record  that  “the  evidence  supporting 
that  Decision  is  substantial,  when  viewed  in  the  light  that 
the  record  in  its  entirety  furnishes.”  Universal  Camera 
Cory.  v.  National  Labor  Relations  Board,  340  U.  S.  474 
(1951) ;  National  Labor  Relations  Board  v.  The  Pittsburgh 
Steamship  Co.,  340  TJ.  S.  498  (1951) ;  Administrative  Pro¬ 
cedure  Act  (60  Stat.  241,  243,  5  U.  S.  C.  §§1006(c), 
1009(a) (e)). 

A.  The  Commission  Made  No  Finding  that  Public  Need 
!  Exists  for  the  Mackay  Circuits,  but.  On  the  Contrary, 
Found  that  Existing  Communication  Service  with  The 
i  Netherlands  and  Portugal  Satisfies  All  Present  and  Predict¬ 
able  Requirements. 

The  primary  issue  designated  by  the  Commission  in  its 
order  for  hearing  on  Mackay ’s  applications  was  to  deter- 
i  mine  the  “extent  of  public  need,  if  any,  for  additional  tele¬ 
graph  communication  facilities  between  the  United  States” 
and  The  Netherlands  and  Portugal  (R.  23). 

No  finding  whatsoever  has  been  made  that  any  such 
public  need  exists.  The  Commission  made  findings  that 
existing  facilities  are  more  than  adequate  to  meet  all 
public  requirements  for  the  handling  of  present  and 
expected  telegraph  traffic  between  the  United  States  and 
The  Netherlands  and  Portugal  (R.  604-605). 
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Appellant  operates  with  these  countries  direct  radio¬ 
telegraph  circuits  which  have  been  in  existence  over  20 
years  (E.  110,  113,  569,  583).  It  has  consistently  led  the  j 
international  telegraph  industry  in  technological  advance¬ 
ments,  operating  techniques,  service  improvements  and  rate  j 
reductions ;  and  these  have  been  applied  to  its  Netherlands  I 
and  Portugal  circuits  with  resulting  advantages  to  the  j 
public  (E.  108-132,  518).  The  most  modem  multichannel 
radio-telegraph  equipment,  employing  automatic  error  cor-  j 
recting  features,  is  now  in  use  with  The  Netherlands  (E.  | 
114, 119, 120).  Even  in  peak  periods,  and  for  the  predict-  \ 
able  future,  Appellant  alone  has  more  than  adequate  facili¬ 
ties  and  service  to  meet  all  public  requirements  of  the  entire  ! 
industry  for  telegraph  service  with  The  Netherlands  and  ! 
Portugal  (E.  131-132,  249-250,  516-517). 

Western  Union  and  Commercial  operate  8  and  6  sub-  j 
marine  cables,  respectively,  between  the  United  States  and  j 
England ;  and  any  one  or  all  of  them  are  available  for  public  | 
service  (E.  568-569).  Beyond  London,  each  of  these  car¬ 
riers  has  direct  landline  and  cable  connections  to  and  from 
The  Netherlands,  with  alternate  routes  available  (E.  568-  I 
569).  They  maintain  their  commercial  identity  with  the  | 
public  in  both  the  United  States  and  The  Netherlands 
through  public  offices  and  pickup  and  delivery  facilities 
(E.  67-69, 133-134, 163,  570).  Outside  cities  in  The  Nether-  | 
lands  where  they  have  offices,  the  service  of  The  Nether-  j 
lands  Telegraph  Administration  is  fully  available  for  j 
pickup  and  delivery  of  telegrams  (E.  93, 163-164).  Eoutings 
via  these  companies  are  recognized,  and  the  public  in  The  j 
Netherlands  determines  whether  the  circuits  of  Appellant,  j 
Commercial  or  Western  Union  are  used  for  service  (E. 
354-355,  581).  Western  Union  and  Commercial  serve  Por-  j 
tugal  by  cable  connections  at  the  Azores  with  Eastern  Tele-  I 
graph  Company,  Ltd.,  which  has  direct  connections  to  and  I 
from  Portugal  (E.  581-583).  Mackay  also  operates  a  radio 
circuit  with  Portugal  via  Lima  relay  where  there  is  an  j 
immediate  retransmission  of  traffic  to  or  from  Portugal ! 
(E.  65,  583). 
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Mackay’s  position  is,  and  the  record  shows,  that  any 
one  of  Commercial’s  6  cables  or  any  one  of  Western  Union’s 
8  cables  could  alone  handle  the  entire  industry  traffic  with 
The  Netherlands  (E.  249-250,  568-569,  581-582).  Facilities 
are  also  more  than  adequate  to  serve  Portugal  (E.  250,  604- 
605). 

The  tremendous  over-capacity  in  existing  facilities  con¬ 
firms  that  no  possible  public  need  exists  for  Mackayfs 
circuits  (E.  131-132, 249-250,  516-517, 604-605). 
i  With  these  several  services  available  to  the  public,  the 
Commission  correctly  found  that  active  and  substantial 
competition  exists  in  the  telegraph  service  with  The  Nether¬ 
lands  and  Portugal  and  between  the  telegraph  carriers  and 
the  airmail  and  the  telephone  services  (E.  606,  612).  Ea<ffi 
of  the  carriers  competes  vigorously  and  effectively  and 
handles  a  substantial  share  of  the  inbound  and  outbound 
Portugal  and  The  Netherlands  traffic  (E.  133-134, 164, 185, 
207,  305,  606,  612-613). 

B.  Inadequacy  of  The  Administrative  Record. 

■  This  is  a  case  in  which  the  Commission  has  unquestion¬ 
ably  acted  on  the  basis  of  speculation  and  conjecture  as  to 
the  benefits  to  be  derived  by  the  public  from  even  more 
duplicating  telegraph  service  with  The  Netherlands  and 
Portugal  (E.  606-607,  623,  627-628).  Such  speculation  and 
conjecture  is  devoid  of  factual  premise,  contrary  to  the 
basic  principles  of  common  carrier  regulation.  Point  I, 
supra. 

The  Decision  does  not  contain  one  concrete  finding  of  a 
new  public  benefit  such  as  the  satisfaction  of  some  unful¬ 
filled  public  need,  improved  service  or  lower  rates  that  will 
be  derived  by  telegraph  users  from  the  authorized  opera¬ 
tions.  On  this  record  no  such  finding  is  legally  possible. 

The  Commission’s  purported  basis  for  the  grants  to 
Mackay  appears  in  sharp  conflict  with  the  Commission’s 
position  before  and  subsequent  to  the  issuance  of  the  Deci¬ 
sion  and  Order. 
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In  1943,  the  Commission  stated  in  Postal  Telegraph - 

Cable  Company,  9  F.  C.  C.  271,  276-277 :  ' 

.  . 

“It  does  not  appear  that  any  advantage  to  the  pnblic 
will  result  from  the  granting  of  these  applications 
[for  duplicating  telegraph  operation],  other  than  the 
rather  indefinite  satisfaction  of  having  two  telegraph 
carriers  to  choose  between . . (Emphasis  supplied)  I 


On  April  9,  1951  (only  45  days  after  release  of  the 
instant  Decision  and  Order)  the  Commission  authorized  the 
complete  “elimination  of  competition”  in  both  telegraph  »j 
and  telephone  services  in  certain  areas  throughout  the 
United  States.  American  Telephone  and  Telegraph  Com¬ 
pany  et  al.,  F.  C.  C.  Docket  No.  9235.  The  Commission  stated 
as  grounds  for  that  decision  that  “We  have  also  con¬ 
sidered  the  fact  that  both  telegraph  and  telephone  service 
appear  ‘to  fall  within  the  field  of  “natural  monopolies.”  *  ” 

It  cited  for  this  fact  the  case  of  The  Western  Union  Tele¬ 
graph  Company,  10  F.  C.  C.  148  (1943).  That  decision’s 
explicit  statement  is  particularly  pertinent  here: 

f 

“Competitive  practices  have  resulted  in  useless  par¬ 
alleling  of  facilities,  duplication  of  operations,  and 
wasteful  expenditures  of  resources  and  manpower. 
Such  competition  has,  in  large  measure,  been  respon¬ 
sible  for  the  unsatisfactory  financial  condition  in  | 
which  both  Postal  and  Western  Union  have  found 
themselves  during  the  course  of  the  last  decade  or  | 

.  more.  Moreover,  telegraph  service  appears  to  fall  j 
within  the  field  of  ‘natural  monopolies,’  such  as  the  f 
telephone,  power  and  gas  distribution  utilities,  where  j 
it  has  usually  been  found  by  experience  that  one  com-  j 
pany  adequately  regulated  can  be  expected  to  render  j 
a  superior  service  at  lower  cost  than  that  provided  ] 
by  competing  companies.”  (emphasis  supplied)  10  i 
F.  C.  C.  148, 162.  ‘  I 

i 

*  -  I 

Thus  the  Commission  has  no  factual  basis  for  the  grants 
to  Mackay  but  only  speculation  and  hypothetical  conjecture,  j 
which  it  apparently  resorted  to  in  an  attempt  to  support  the  j 
Decision  and  Order.  A  more  clear  administrative  abuse 


i 


i 
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of  discretion  is  difficult  to  comprehend  when  its  Decision 
and  Order  are  compared  as  follows : 


Baas  for  Instant 
Decision  and  Order 

Benefits  of  better  service 
at  lower  cost  to  telegraph 
users  are  “normally  to  be 
expected* *  from  even  more 
duplicating  telegraph  ser¬ 
vice.* 


Prior  and  Subsequent 
F.C.C.  Position 

“It  has  usually  been  found 
by  experience  that  one  com¬ 
pany  adequately  regulated” 
.  .  .  renders  “a  superior 
service  at  lower  cost  than 
that  provided  by  competing 
companies.  ”** 


C.  The  Finding*  of  the  Commission  Show  that  Mack&y 
has  not  Demonstrated  its  Operation  of  The  Netherlands  and 
Portugal  Circuits  Serves  the  Public  Interest. 

The  Decision  states  well-established  law  that: 

“In  arriving  at  a  decision  on  any  application  before 
us,  we  [Commission]  must  determine  whether  the 
applicant  has  demonstrated  that  a  grant  of  such 
application  will  serve  the  public  interest,  convenience 
or  necessity”  (R.  628,  emphasis  supplied). 

The  Commission’s  duty  is  to  “find  the  balance”  of  public 
interest,  convenience,  or  necessity  by  considering  the  demon¬ 
strated  advantages  and  disadvantages  which  will  be  derived 
by  the  public  from  a  proposed  extension  of  service.  If  the 
applicant  demonstrates  a  “balance”  of  advantages  to  the 
public,  its  application  should  be  granted;  otherwise  it  must 
be  denied. 

Applying  this  accepted  regulatory  principle  to  the  Com¬ 
mission’s  findings,  the  unlawfulness  of  the  Decision  and 
Order  is  readily  apparent. 

•  R.  627  (emphasis  supplied). 

•*  The  Western  Union  Telegraph  Company ,  10  F.  C.  C.  148, 162 
(1943)  cited  in  American  Telephone  and  Telegraph  Company, 
F.  C.  C.  Docket  No.  9235  (decided  April  9, 1951). 
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Demonstrated  Facts  Showing 
no  Advantages  and  Positive  , 

Disadvantages  to  Public 
from  Mackay's  Operations 

1.  Existing  facilities  are  in 
excess  of  those  required 
to  handle  present  and 
expected  telegraph  traf¬ 
fic  (E.  576,  604-605). 

2.  Mackay’s  proposed  ser¬ 
vice  will  not  be  superior 
to,  or  more  comprehen¬ 
sive  than,  the  existing 
service  (E.  605). 

3.  Mackay’s  proposed  ser¬ 
vice  will  not  result  in 
lower  rates  (E.  605). 

4.  Mackay’s  proposed  ser-  None 

vice  will  reduce  total 

revenue  for  the  TJ.  S. 
communications  system 
(E.  578,  591). 

5.  Mackay’s  proposed  op-  None 

erations  will  result  in  di¬ 
version  of  traffic  and 

revenue  from  existing 
carriers  providing  ade¬ 
quate  service  without 
reduction  in  their  ex¬ 
penses  (E.  578-580,  591- 
594,  607). 


None 


None 


Demonstrated  Facts  Showing 
Advantages  to  Pubhc 
from  Mackay’s  Operations 


None 


6.  Mackay’s  proposed  ser-  None 

vice  will  increase  its 
requirements  for  plant 
and  equipment  devoted 
to  communication  ser¬ 
vice  and  its  operating 
costs  (E.  578-579,  592- 
593,  607). 
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Demonstrated  Facts  Showing 
no  Advantages  and  Positive 
Disadvantages  to  PnbHc 
from  Macka/s  Operations 

7.  Mackay’s  proposed  ser¬ 
vice  will  impose  an  ad¬ 
ditional  financial  burden 
on  the  U.  S.  communica¬ 
tion  system  which  will 
have  an  “impact”  (in¬ 
crease)  on  the  rate 
structure  (R.  577-580, 
591-594,  607-645). 

8.  Mackay’s  proposed  op¬ 
erations  will  not  gen¬ 
erate  new  traffic  or 
revenue  but  will  result 
in  the  redistribution  of 
existing  traffic  (R.  606). 

9.  Mackay’s  proposed  op¬ 
erations  will  use  scarce 
radio  frequencies  for 
the  duplicating  circuits 
and  will  require  addi¬ 
tional  frequencies  for 
communication  with 
The  Netherlands  via 
Tangier  and  may  re¬ 
quire  other  additional 
frequencies  (R.  575-576, 
585-586,  629). 

10.  Mackay’s  proposed  op¬ 
erations  will  have  an 
“adverse  effect”  on,  and 
“delay”  improvements 
in,  the  existing  service. 
There  was  insufficient 
evidence  to  find  that 
such  “adverse  effect” 


Demonstrated  Facts  Showing 
Advantages  to  Public 

0 - w  -« _ >-  ^ - .«• _ 

UwSu  micjriy  i  uperanons 


None 


* 


None 


None 
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Demcnstzated  Facte  Showing 
no  Advantage*  and  Positive 
Disadvantages^  Pnbtic 
from  Mackay**  Operations 

will  not  be  “apprecia¬ 
ble”  and  such  “delay” 
will  not  “unduly  delay” 
improvements  (E.  58S- 
590). 

11.  Active  and  substantial 
competition  exists 
among  telegraph  car¬ 
riers  serving  The  Neth¬ 
erlands  and  Portugal 
and  with  airmail  and 
radiotelephone  services 
(R.  606,  612-613). 

12.  There  is  some  danger 
that  attempts  may  be 
made  by  the  foreign 
correspondents  in  The 
Netherlands  and  Portu¬ 
gal  to  secure  more  fa¬ 
vorable  terms  by  “play¬ 
ing  off”  one  of  the  two 
XT.  S.  carriers  with 
whom  they  correspond 
against  the  other  such 
TJ.  S.  carrier,  which 
would  be  detrimental  to 
the  U.  S.  communication 
system  and  the  public. 
Such  attempts  have  been 
made  in  the  past  (B. 
622-623). 


Demonstrated  Poets  Showing 
Advantages  to  Public 
-  from  Macfcay’s  Operations 


None 


None 


These  12  demonstrated  ultimate  facts  in  the  record  when 
compared  with  no  demonstrated  advantages  to  the  public 
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from  Mackay’s  proposed  operations  clearly  point  only  to  a 
denial  of  Mackay’s  applications.* 

The  Commission’s  conclusions  in  its  Decision  and  Order 
that  despite  this  “ balance”,  public  interest,  convenience, 
or  necessity  will  be  served  by  granting  Mackay’s  applica¬ 
tions,  therefore,  clearly  and  unquestionably  constitute  arbi¬ 
trary  and  capricious  administrative  action  (R.  630-632). 

D.  There  u  no  Substantial  Evidence  to  Support  the 
Commission’s  Finding  that  Mackay’s  Operations  will 
Increase  Competition  Generally  or  its  Inference  that  such 
Operations  Serve  Public  Interest,  Convenience  and  Necessity. 

The  Commission  made  a  finding  that  granting  Mackay’s 
applications 

“  while  resulting  in  some  decrease  in  cable  competi¬ 
tion,  will  increase  over-all  competition  for  telegraph 
traffic  generally,  and  will  introduce  more  effective 
competition  between  radiotelegraph  carriers  serving 
[The  Netherlands  and  Portugal]  •••”  (R.  606-607). 

The  Commission  based  its  Decision  on  this  finding  and  a 
similar  finding  that  a  grant  of  Mackay’s  applications 
“would  enhance  competition  generally  and  introduce  com¬ 
petition  between  direct  radiotelegraph  circuits”  (R.  628). 

However,  neither  this  finding  concerning  an  increase  in 
competition  nor  the  Commission’s  speculation  and  hypo¬ 
thetical  conjecture  that  such  additional  telegraph  operations 
benefit  the  public  is  supported  by  substantial  evidence, 
“when  viewed  in  the  light  that  the  record  in  its  entirety 
furnishes.”  Universal  Camera  Corp .  v.  National  Labor 
Relations  Board ,  340  U.  S.  474  (1951).  Indeed,  the  evidence 

•  While  there  are  also  findings  of  advantages  to  Mackay  and  its 
affiliated  cable-radio  system,  the  Commission’s  position  is  that 

“.  .  .  determinations  under  the  standard  of  public  conven¬ 
ience  and  necessity  must  proceed  upon  consideration  of 
advantages  and  disadvantages  that  will  result  to  the  public 
and  the  communication  system  serving  it,  rather  than  to  the 
individual  carrier  involved.”  Postal  Telegraph-Cable  Com¬ 
pany,  9  P.  C.  C.  271,  276  (1943). 
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and  findings  of  the  Commission  as  a  whole  affirmatively 
show  the  exact  contrary  to  be  true;  (a)  because  there  will 
be  no  over-all  increase  in  competition  generally,  and  (b) 
harm  to  the  public  rather  than  benefit  will  inevitably  result 
from  granting  Mackay’s  applications. 

1.  No  increase  in  over-all  competition  generally  but  decline 
in  cable-radio  competition. 

The  Commission  made  basic  findings  showing  the  com¬ 
petitive  situation  in  comparative  percentages  of  traffic  as 
follows  (R.  612-613) : 

Carrier  Outbound  Inbound  Combined 

Netherlands 

Commercial _  22.7  17.3  20.2 

Mackay _  0.1  0.1  0.1 


AC&R  combined _ 

_ 22.8 

17.4 

20.3 

Appellant  - . —  _ 

_  29.8 

52.8 

40.5 

Western  Union _ 

_  47.4 

29.8 

39.2 

Portugal 

Commercial 
Mackay  _ 


AC&R  combined _ 

_  12.3 

5.4 

9.5 

Appellant _ 

_  51.4 

80.7 

63.5 

Western  Union _ 

_  36.3 

13.9 

27.0 

Considering  the  competitive  situation  after  granting 
Mackay’s  applications  and  viewing  the  Commission’s  find¬ 
ings  and  Mackay’s  contentions  in  their  most  favorable  light, 
it  is  readily  apparent  that  the  Commission’s  conclusion  of 
increased  over-all  competition  generally  is  clearly  errone¬ 
ous.  The  following  basic  findings  show  this : 

(1)  A  “substantial  portion”  of  the  traffic  now 
handled  by  Commercial  to  Portugal  and  The  Nether¬ 
lands  will  be  diverted  to  Mackay  on  a  non-competitive 
basis  (R.  609-610).  Clearly,  this  will  not  increase  over- 


6.5  2.5  49 

5.8  2.9  46 
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all  competition  generally  because  competition  by  Com¬ 
mercial  decreases  as  competition  by  Mackay  increases ; 
and  Commercial  and  Mackay  are  operated  as  an  inte¬ 
grated  cable-radio  system  with  no  substantial  or  effec¬ 
tive  competition  between  them  for  traffic  (R.  609). 

(2)  Granting  Mackay ’s  applications  will  reduce 
traffic  handled  by  Appellant  and  Western  Union  (R. 
607),  but  to  the  degree  that  Mackay’s  operations 
increase  competition  by  taking  such  traffic,  there  will 
be  an  off-setting  decrease  in  competition  by  Appellant 
and  Western  Union.  This  could  not  result  in  an  over¬ 
all  increase  in  competition  generally.  Moreover, 
Mackay  already  competes  for  Portugal  traffic  which  it 
handles  over  a  circuit  via  Lima  (R.  65,  604,  606).  On 
the  contrary,  as  the  Commercial-Mackay  cable  and 
radio  combination  diverts  traffic  from  independent 
carriers,  Appellant  and  Western  Union,  there  is  a 
corresponding  decline  in  overall  competition  generally, 
because  Commercial  and  Mackay  do  not  compete  with 
each  other  (R.  609).  That  this  result  may  be  expected 
is  shown  by  the  above  findings  and  Mackay ’s  admission 
that  a  “quite  substantial  competitive  advantage” 
accrues  to  a  system  which  has  a  combination  of  radio 
and  cable*  (R.  296).  If  Commercial  and  Mackay  con¬ 
trolled  all  the  traffic,  there  would  in  these  circumstances 
be  no  competition  in  telegraph  service  whatsoever,  and 

•  The  return  traffic  Mackay  receives  is  largely  determined  by 
the  cable  traffic  diverted  from  Commercial  to  Mackay,  so  that  the 
cable-radio  combination  secures  a  more  favorable  proportion  of  traf¬ 
fic  because  of  the  tie-up  between  Mackay  and  Commercial  (R.  296) . 
Mackay ’s  position  was  further  stated  by  its  witness  as  follows : 

“Q.  [Mr.  Margraf]  Under  those  circumstances,  doesn’t 
it  make  it  rather  difficult  for  a  solely  radio  carrier  to  compete 
on  an  equal  basis  with  another  system  handling  traffic  to  a 
given  country?  A  [Mr.  McPherson]  You  mean  for  a  car¬ 
rier  that  has  only  one  means  of  transmission  to  compete 
against  one  that  has  two?  Q.  That  is  right.  A  I  think  so, 
definitely.  Q.  Is  not  this  an  excellent  example  of  the  quite 
substantial  competitive  advantage  which  might  accrue  to  a 
system  which  has  a  combination  radio  and  cable?  A  Yes, 
I  think  so”  (R.  296). 
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to  the  degree  the  cable-radio  combination  controls  more 
and  more  traffic  it  necessarily  has  the  effect  of  lessening 
rather  than  increasing  competition  generally. 

(3)  Granting  Mackay’s  applications  will  divert 
from  Appellant  substantial  inbound  traffic  originating 
in  The  Netherlands  and  Portugal  (E.  438,  543,  545, 
580,  591-592).  The  Netherlands  Administration  and 
Portuguese  correspondent  will  transmit  the  inbound 
traffic  to  Mackay  rather  that  Appellant.  No  change 
will  occur  in  the  competitive  situations  in  the  foreign 
countries.  This  will  not  result  in  an  increase  in  over¬ 
all  competition  generally  because  competition  by  Appel¬ 
lant  declines  as  competition  by  Mackay  with  Western 
Union  in  inbound  service  increases,  and  there  is  no 
competition  for  public  patronage  between  Appellant 
and  Mackay  inbound  because  the  Portuguese  corre¬ 
spondent  would  divide  the  traffic  on  an  arbitrary  basis 
between  them  (E.  573,  591).  Indeed,  competition  in 
inbound  service  is  lessened,  if  anything.  The  diversion 
of  inbound  traffic  from  Appellant  to  Mackay  eliminates 
the  existing  competition  between  Appellant  and  Com¬ 
mercial  concerning  such  traffic  in  view  of  the  absence 
of  competition  between  Mackay  and  Commercial;  and 
to  the  extent  the  AC&E,  Commercial  and  Mackay  com¬ 
bination  controls  more  and  more  traffic,  competition  is 
lessened.  The  AC&E  cable-radio  combination  com¬ 
pletely  eliminates  competition  by  Appellant  with 
respect  to  a  substantial  portion  of  inbound  traffic 
and  substitutes  itself  for  Appellant’s  existing  compe¬ 
tition  through  the  exercise  of  monopoly  power  over 
cables  and  radio. 

It  is  therefore  apparent  that  the  Commission  made  the 
erroneous  finding  of  increased  over-all  competition  gen¬ 
erally  because  of  its  failure  to  consider  the  effect  of  its 
findings  that  (1)  no  substantial  or  effective  competition 
exists  between  Commercial  and  Mackay  or  within  the  AC&E 
system  of  cables  and  radio  and  (2)  an  increase  in  competi- 
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lion  by  Mackay ’s  operations  is  inevitably  offset  by  a  decline 
in  competition  by  other  carriers,  since  Mackay ’s  circuits  will 
not  generate  any  new  business. 

The  Commission  recognized  that  Mackay  Ts  operations 
will  result  in  a  “decrease  in  cable  competition,”  but  it  failed 
to  consider  the  true  effects  as  Dissenting  Commissioners 
Webster  and  Sterling  observed: 

“This  brings  us  to  the  majority’s  second  limited 
finding  that  a  grant  of  these  applications  will  intro¬ 
duce  more  effective  competition  between  radiotele¬ 
graph  carriers  to  the  points  involved.  There  can  be 
no  denying  this  fact,  but  neither  can  it  be  denied 
that  the  record  supports  and  even  demands  in  this 
connection  a  more  comprehensive  basic  finding. 
Since  it  is  admitted  that  a  grant  of  Mackay ’s  appli¬ 
cations  will  not  generate  any  increase  in  traffic  it  is 
dear  that  a  substantial  amount  of  the  outbound  traffic 
it  will  handle  will  come  to  it  by  diversion  from  Com¬ 
mercial.  It  thus  follows  that  any  increase  in  radio¬ 
telegraph  competition  will  be  offset  by  a  decrease 
in  cable  vs.  cable  competition.  Yet  the  majority 
i  made  only  a  fleeting  mention  of  this  fact  ’ ’ 

•  ••••• 

“•  •  •  there  is  no  question  but  that  with  the  sub¬ 
stantial  reduction  in  traffic  clearly  indicated  in  the 
i  record,  it  is  likely  that  Commercial  will  be  so  weak¬ 

ened  that  it  trill  cease  to  offer  any  effective  com¬ 
petition  to  radiotelegraph  or  cable  companies”  (B. 
644-646). 

2.  No  .substantial  evidence  to  support  Commission’s  infer¬ 
ence. 

Even  assuming  that  the  Commission’s  basic  finding  of 
increased  and  more  effective  competition  were  supported 
by  the  record,  there  is  no  substantial  evidence  to  support 
its  inference  that  such  competition  serves  the  public 
interest,  convenience  and  necessity. 

“The  question  is  not  whether  added  competition  would 
benefit  or  harm  a  particular  carrier,  but  rather  what  would 
be  its  effect  upon  the  service  to  the  public.  ”  Mackay  Radio 
and  Telegraph  Company,  Inc.,  8  F.  C.  C.  11, 20  (1940). 
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The  Commission’s  inference  appears  to  spring  from 
adopting  Mackay ’s  false  premise  that  distinguishes  between 
competition  in  direct  radio  communication  and  competition 
in  wire  and  radio  communication  as  a  whole  (cf.  B.  606-607, 
612-613,  617,  628-630). 

Mackay  argued  such  a  distinction  before  this  Court  in 
.  the  Oslo  case,  but  the  Commission  replied  that  “in  view  of 
x  the  duty  imposed  upon  the  Commission,  such  a  distinction 
'  has  no  force  when  the  Commission  has  at  issue  the  com¬ 
petitive  effect  of  the  operation  of  a  new  circuit  upon  the 
entire  communications  field.”  (Brief  of  Commission  in 
this  Court,  pp.  61-62;  emphasis  supplied.) 

Similarly,  this  Court  rejected  the  distinction  in  the  Oslo 
case,  stating  “This  arbitrary  view  is  not  shared  by 
Congress”  (App.  A,  p.  8). 

The  Commission  also  stated  in  its  Oslo  case  brief  con¬ 
cerning  Mackay ’s  distinction  that: 

“Indeed,  the  appellant  [Mackay]  points  out  in  its 
brief  that  ‘the  competition  involved  is  not  merely 
between  radio  and  cable,  but  competition  in  the  entire 
communications  field,  of  which  cable  and  radio  are 
merely  two  component  parts’  (Appellant’s  [Mac¬ 
kay ’s]  Brief,  p.  34),  and  are  ‘simply  means  of  accom¬ 
plishing  the  same  large  end,  namely,  telegraphic 
communications’  (Appellant’s  [Mackay’s]  Brief,  p. 
101).”  (Brief  of  Commission  in  this  Court,  p.  62.) 

The  Commission’s  position  prior  to  the  instant  Decision 
and  Order  was  stated  in  Mackay  Radio  and  Telegraph  Com¬ 
pany,  Inc.,  8  F.  C.  C.  11,  21  (1940),  as  follows: 

“The  Commission  is  of  the  opinion  that,  in  con¬ 
sidering  the  element  of  competition  as  it  may  apply 
to  an  application  for  new  facilities  for  international 
communication,  it  is  essential  to  take  into  account 
competition  between  all  media  of  rapid  communica¬ 
tion  rather  than  considering  separately  the  several 
individual  methods  by  which  communication  is  main¬ 
tained.  That  view  was  suggested  by  the  Commission 
in  Mackay  Radio  and  Telegraph  Co.,  Inc .  (Dela- 
.  ware),  2  F.  C.  C.  592,  and  was  approved  bv  the 
United  States  Court  of  Appeals  for  the  District  of 
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Columbia,  upon  appeal  from  that  decision,  in  Mackay 
Radio  &  Telegraph  Co.,  Inc.  v.  Federal  Communica¬ 
tions  Commission,  97  F.  (2d)  641.  There  is  no  sound 
basis  before  this  Commission  upon  which  it  can  be 
determined  that  telegraph  by  cable  and  by  radio  are 
not  in  fact  competing  services  in  the  international 
•  telegraph  field. ’  9 

With  respect  to  existing  competition  in  telegraph  ser¬ 
vice  with  The  Netherlands  and  Portugal,  the  Commission 
made  a  basic  finding  in  the  Decision  that: 

“. . .  there  is  at  present  active  competition  not  only 
between  cable  carriers  and  also  between  cable  and 
radiotelegraph  carriers  serving  the  points  at  issue 
[in  the  case  of  Portugal  there  is  also  competition 
between  radio-telegraph  carriers,  Le.  Mackay  and 
RCAC]  but  also  between  such  telegraph  service  pro¬ 
vided  by  these  telegraph  carriers  and  the  airmail 
and  the  radiotelephone  services”  (R.  606). 

The  competition  was  also  described  by  the  Commission 
as  “  substantial  over-all  competition  between  telegraph 
carriers  for  traffic  to  and  from”  The  Netherlands  and 
Portugal  (R.  612).  Indeed,  it  is  nothing  less  than  arbitrary 
and  unrealistic  administrative  action  to  infer  that  compe- 
1  tition  is  not  effective  where  it  produces  the  results  shown 
by  the  statistics  found  by  the  Commission  in  its  Decision* 

!  (B.  133-134, 163-165, 185,  207,  305,  606,  612). 

Whether  the  Commission’s  inference  that  the  additional 
competition  will  benefit  the  public  is  correct  basis  for 
'■  decision  depends  upon  the  law  and  evidence  supporting  it. 
Oslo  case,  App.  A,  pp.  8-9. 

As  a  proposition  of  law,  the  matter  has  been  fully  con¬ 
sidered  above.  It  is  well  established  that  competition  does 
not  per  se  benefit  the  public  in  a  regulated  common  carrier 

*  The  Commission  appears  also  to  have  adopted  Mackay ’s  posi¬ 
tion  and  that  of  its  parent,  AC&R,  that  AC&R  could  not  have  com¬ 
petition  as  AC&R  wanted  it  without  AC&R  cable  and  radio  com¬ 
panies  serving  every  point  by  duplicate  cable  and  radio  circuits, 
while  its  competitor,  Appellant,  operated  only  radio  and  its  com¬ 
petitor,  Western  Union,  operated  only  cables  (R.  195). 
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industry  and  a  fortiori  with  respect  to  cumulative  and 
destructive  competition.  This  the  Commission  has  recog¬ 
nized: 


“It  must  be  borne  in  mind  that  the  preservation  of 
existing  facilities  which  are  satisfactorily  serving 
the  public  is  of  primary  importance  •  •  •. 

“The  record  before  the  Commission  does  not 
justify  a  finding  that  the  applicant  would  be  able  to 
develop  any  substantial  amount  of  new  business; 
nor  does  it  show  that  the  reallocation  of  the  existing 
traffic  or  the  increased  competition  would  confer  any 
benefits  upon  the  public  generally  unless  it  be 
assumed  that  the  creation  of  additional  competitive 
facilities,  in  itself,  is  a  public  benefit.”  Mackay 
Radio  <$>  Telegraph  Co.,  Inc.,  8  F.  C.  C.  11,  20; 
(E.  651). 

As  a  proposition  of  fact,  the  findings  of  the  Commission 
were  fully  considered  above.  There  is  a  total  lack  of  bene¬ 
fits  plus  positive  detriment  to  the  public. 

Nowhere  did  the  Commission  concretely  find  what  the 
Mackay  operations  will  accomplish  of  public  advantage  or 
how  they  will  benefit  the  public  and  therefore  serve  the 
public  interest  Indeed,  it  could  not  legally  do  so  on  this 
record,  and  the  Decision  and  Order  are  strikingly  naked 
in  this  respect  It  almost  goes  without  citation  that  a  con¬ 
clusion  the  public  interest  will  be  served  must  be  “based 
on  the  proper  statutory  criteria  and  must  have  .  .  .  the 
necessary  factual  findings  to  support  it”  Interstate  Com¬ 
merce  Commission  v.  Parker,  326  IT.  S.  60,  64  (1945). 

It  is  elementary  that  whether  increased  or  additional 
competition  benefits  or  harms  the  public  depends  upon  what 
it  will  accomplish. 

In  this  light  it  is  dear  that  granting  Mackay ’s  applica¬ 
tions  violated  the  public  interest  standard  and  will  not 
serve  the  purpose  of  regulation  of  communication  by  wire 
and  radio — “to  make  available,  so  far  as  possible,  to  all 
the  people  of  the  United  States  a  rapid,  efficient,  Nation¬ 
wide  and  world-wide  wire  and  radio  communication  service 
with  adequate  facilities  at  reasonable  charges”  and  for 
other  purposes.  Communications  Act,  Section  1. 
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E.  Substantial  Evidence  and  the  Commission’s  Find¬ 
ings  Show  That  the  Decision  Promotes  Economic  Waste, 
Weakens  Carriers  now  Providing  Satisfactory  Service  and 
Prejudices  the  United  States  Communications  System  and 
the  Public. 

The  special  communications  policy  (Point  I,  supra) 
applies  whenever  a  telegraph  carrier  proposes  to  increase 
its  costs  and  investment  by  instituting  an  operation  the 
public  does  not  need.  As  common  carrier  regulation  it 
“involves  the  suppression  of  wasteful  practices  due  to  com¬ 
petition.’ ’  F.  C.  C.  v.  Sanders  Bros.  Radio  Station ,  309 
IT.  S.  470,  474  (1940). 

Far  greater  public  injury  occurs  when  a  grant  of  license 
authority  has  cumulative  adverse  economic  effects  of  (1) 
imposing  additional  financial  burdens  of  added  cost  and 
investment  for  handling  the  same  traffic  volume;  and  (2) 
diminishing  operating  telegraph  revenue  of  the  United 
States  industry  through  a  diversion  of  substantial  operating 
revenue  from  United  States  carriers  to  foreign  carriers. 

The  Commission  specifically  found  that  cumulative  eco¬ 
nomic  injuries  would  result  from  granting  Mackay’s  instant 
applications  (E.  578-579,  591-592,  607). 

Operating  costs  of  Appellant,  Commercial  and  Western 
Union  will  continue  substantially  as  at  present  while 
handling  a  diminished  traffic  volume  (E.  607).  Mackay’s 
operations  will  require  substantial  plant  and  equipment 
for  its  Netherlands  and  Portugal  circuits  (E.  578,  592). 
Appellant  believes  Mackay’s  expenses  were  substantially 
underestimated  (E.  578,  592). 

Prejudice  to  carriers  now  providing  satisfactory  service 
and  the  United  States  international  telegraph  industry 
through  revenue  loss  alone,  apart  from  increased  expenses, 
is  shown  below  (E.  150-160,  438,  520,  543,  545,  546,  578- 


580, 591-594, 607). 

Approximate 

Annual 

Revenue 

Carrier  Loea 

Appellant 

Estimate  by  Appellant -  $200,000  . 

Estimate  by  Mackay - 80,000 

Commercial  Cable -  71,000 

Western  Union _ Some  loss 

United  States  Industry - 21,000 
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Appellant’s  estimated  revenue  losses  will  cause  its 
Netherlands  and  Portugal  telegraph  operations  to  be  con¬ 
ducted  at  a  substantial  net  financial  loss  (R.  520).  Even  if 
Appellant’s  loss  is  as  estimated  by  Mackay,  Appellant’s 
ability  to  improve  its  service  or  reduce  rates  or  minimize 
otherwise  necessary  rate  increases  is  correspondingly  and 
substantially  diminished  (R.  158-160).  Prejudice  to  the 
positions  of  Commercial  and  Western  Union  will  similarly 
follow  from  granting  Mackay ’s  applications. 

The  Commission  found  that  “some  diminution  in  traffic 
and  revenue”  to  Appellant  would  result  from  granting  Mac¬ 
kay ’s  applications,  but  endeavored  to  explain  the  inevitable 
impairment  of  Appellant’s  operating  position  with  The 
Netherlands  and  Portugal  on  the  basis  it  could  not  find 
Appellant’s  position  would  be  “seriously  impaired”  (R. 
581,  594).  The  only  evidence  referred  to  by  the  Com¬ 
mission  to  support  its  finding  relates  to  Appellant’s 
operating  results  from  1936  through  1946,  when  Mackay 
increased  its  direct  circuits  from  17  to  38  circuits  (R.  581). 

Such  evidence  Appellant  submits,  is  without  probative 
value.  It  clearly  does  not  predict  the  future,  nor  does  it 
support  the  Commission’s  inference.  Mackay  did  not  dupli¬ 
cate  any  of  Appellant’s  circuits  from  1936  until  the  period 
of  World  War  II  (R.  458,  459).  During  the  war  period, 
earnings  were  highly  inflated  and  not  representative  of 
normal  conditions*  (R.  429).  While  Mackay  increased 
its  direct  circuits  from  17  to  38  circuits,  only  8  of  these 
involved  operation  by  Mackay  with  the  same  foreign 
correspondent  as  Appellant,  and  4  of  the  8  circuits  were 
opened  by  Appellant  and  Mackay  at  about  the  same  time 
with  countries  not  theretofore  served  by  direct  circuits 
(R.  458-473). 

None  of  these  facts  appear  to  have  been  considered  by 
the  Commission.  Furthermore,  Appellant’s  operating 

•  “During  the  period  of  World  War  II,  the  United  States  inter¬ 
national  telegraph  carriers  handled  unusually  large  traffic  volumes, 
as  compared  with  the  prewar  period,  and  both  gross  and  net  oper¬ 
ating  revenues  increased  substantially.”  Charges  for  Communica¬ 
tions  Service,  12  F.  C.  C.  29,  31  (1947). 
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position  declined  substantially  after  1946  resulting  in  the 
necessity  for  several  rate  increases  (R.  393-395,  429-431). 
If  Appellant’s  circuits  had  not  been  duplicated  by  Mackay 
during  World  War  II,  the  necessity  for  rate  increases  would 
have  been  minimized,  or  rate  reductions  would  have  been 
possible  (R.  429-431,  524). 

The  only  relevant  evidence  in  the  record  as  to  the  impact 
of  Mackay ’8  direct  circuits  on  Appellant  and  the  industry 
is  uncontradicted  and  requires  a  finding  of  substantial 
prejudice  to  Appellant’s  operating  position  and  the  indus¬ 
try,  which  the  Commission  failed  to  make  in  the  Decision 
(B.  135-136, 147-160, 167-169,  383-385,  397-398,  410-411,  438, 
520-523,  543,  545). 

The  Commission  stated  that  Mackay’s  duplicate  circuits 
will  not  result  in  lower  rates  or  improved  service  but,  on 
the  contrary,  will  have  an  “impact”  on  the  rate  structure 
,  as  a  whole  (E.  605,  607).  Dissenting  Commissioners 
Webster  and  Sterling  emphasized  that  “there  can  be  no 
question  but  that  the  impact  referred  to  means  an  increase 
!  [in  rates],  since  there  could  be  no  decrease  in  the  light  of 
added  costs”  (R.  645). 

These  Commissioners’  concern  with  the  harm  to  the 
public  interest  was  pointed  up  as  follows : 

“The  Commission  found  in  1940,  and  we  believe  the 
same  holds  true  today,  that  4  the  preservation  of 
existing  facilities  which  are  satisfactorily  serving 
i  the  public  is  of  primary  importance,  and  that  to 
intensify  a  highly  competitive  situation,  not  justified 
by  the  traffic  and  revenue  available,  may  be  uneco- 
nomically  disastrous  to  the  American  communica¬ 
tions  systems  as  a  whole.  ’  [In  the  Matter  of  Mackay 
Radio  and  Telegraph  Company ,  Inc.,  8  FCC  11,  20 
(1940).]  Such  action  could  also  go  far  toward 
destroying  the  very  objective  of  common  carrier 
regulation  under  the  Communications  Act,  which 
the  Commission  is  duty  bound  to  uphold.  [See 
Communications  Act  of  1934*  as  amended,  Section 
l.]”(R.  651). 

That  granting  applications  in  these  circumstances 
imposes  additional  financial  burdens  on  telegraph  users  is 
so  well-established  that  it  hardly  requires  discussion. 


The  President  of  Mackay’s  parent,  the  International 
Telephone  &  Telegraph  Corporation,  has  testified  before 
congressional  committees  that  the  public  benefits  from  the 
avoidance  of  duplicate  telegraph  operations  (B.  186-188). 
Mackay  took  the  same  position  at  the  hearing,  stating  that 
rates  should  be  increased  if  necesary  to  allow  it  to  duplicate 
Appellant’s  circuits,  but  that  rates  could  be  reduced  if 
duplicate  telegraph  operations  were  eliminated  (B.  186-190, 
194,  202-205). 

Mackay’s  affiliated  system  company.  All  America  Cables 
and  Badio,  Inc.,  has  represented  to  the  Commission  that 

“•••  Would  any  sensible  man  think  that  for  the  sake 
of  getting  competition  we  would  do  well  to  have  a 
second  ,  company  operating  between  the  same  points, 
providing  greatly  excessive  capacity  with  the  result 
of  causing  both  competitors  to  do  business  at  a  loss? 
In  the  long  run  the  service  and  the  public  would  both 
suffer”  (Brief  of  All  America  Cables  and  Badio, 
Inc.,  8  P.  C.  C.  58  (1940)  p.  25;  emphasis  supplied; 
B.  188-191). 

Mackay’s  chief  policy  witness  testified  that  he  was  in  agree¬ 
ment  with  the  position  taken  at  that  time  (B.  191-192). 

The  economic  injury  to  the  public  interest  is  accentuated 
by  Mackay’s  statement  that  it  will  apply  for  additional 
duplicate  service  all  over  the  world  “even  though  it  results 
in  the  multiplication  of  unneeded  facilities  and  the  min  of 
companies  providing  those  facilities”  (B.  190).  The  Com¬ 
mission  has  already  stated  that  it  “should  authorize  addi¬ 
tional  direct  circuits  where  Mackay  shows  that  they  are 
“reasonably  feasible”  (B.  628). 

Dissenting  Commissioners  Webster  and  Sterling  spoke 
out  against  such  great  prejudice  to  the  public  interest  flow¬ 
ing  from  the  majority’s  action  and  stated  that: 

“The  majority  is  cognizant  of  the  fact  that  merely 
on  the  basis  of  these  two  grants  alone  there  may  be 
some  ‘impact  on  the  rate  structure,’  but,  at  the  same 
time,  they  make  no  finding  with  regard  to  increase 
in  rates  which  will  inevitably  result  from  the  policy 
enumerated  by  the  majority  which  would  permit 
Mackay  to  duplicate  additional  BCAC  and  other 
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companies’  radiotelegraph  circuits  throughout  the 
world.  And  if  we  grant  these  applications  there  is 
no  reason  why  we  should  deny  similar  Mackay  pro¬ 
posals  which  they  have  unequivocally  stated  they 
intend  to  make.  We  are  unable  to  understand  why 
the  majority  has  failed  to  look  beyond  the  instant 
grants  in  reaching  a  finding  with  respect  to  rates, 
since  public  interest  is  so  vitally  affected  thereby” 
(E.  645). 

Since  the  public  does  not  need  and  will  not  profit  from 
Mackay’s  additional  telegraph  circuits,  the  entire  opera¬ 
tions  are  an  economic  and  an  unnecessary  financial  burden 
on  the  United  States  communications  system  and  telegraph 
users. 

The  precarious  economic  condition  of  the  United  States 
international  telegraph  industry  in  recent  years  has  already 
required  four  rate  increases  totalling  over  $13,000,000  on 
an  annual  basis  (E.  650).  Eeports  and  Orders  of  the  Com¬ 
mission  in  Charges  for  Communications  Service  etc.,  12 
F.  C.  C.  29,  64  (1947) ;  12  F.  C.  C.  926,  931  (1948),  and 
unreported  Decision  and  Order  in  the  same  docket,  adopted 
January  26,  1949). 

, 1  One  of  the  major  congressional  objectives  in  regulating 
international  communication  is  thus  being  defeated  by  the 
Commission  through  granting  Mackay’s  applications, 
because  of  the  degradation  in  the  industry’s  economic  con¬ 
dition  and  thus  necessarily  diminishing  its  ability  to  serve 
the  public.* 

•  “Though  much  time  has  elapsed  since  the  Oslo  decision,  pas¬ 
sage  of  time  considered  as  of  the  present  situation  has  shown  only 
more  the  need  for  restraint  in  uneconomic  expansions  and  wasteful 
duplication  of  international  communications  facilities.  ...  We  do 
not  believe  that  under  such  circumstances  indiscriminate  duplica¬ 
tion  of  international  communications  can  be  found  to  be  in  the 
public  interest.  In  fact,  we  are  convinced  that  the  Commission 
would  be  derelict  in  its  duty  under  the  Communications  Act  both 
to  the  public  and  to  the  international  communications  industry  if, 
in  the  absence  of  a  showing  that  there  is  a  public  need  therefor,  or 
that  public  interest  would  otherwise  be  served  thereby,  it  author¬ 
ized  such  duplication. 

1  “We  believe  that  in  the  regulation  of  common  carriers,  free  and 
untrammelled  competition,  as  advocated  by  the  applicant,  must  bow 
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Under  these  circumstances,  granting  Mackay’s  applica¬ 
tions  dearly  violates  the  purpose  of  common  carrier  regula¬ 
tion  in  this  field — the  maintenance  of  “a  rapid,  efficient #  •  • 
world-wide  wire  and  radio  communications  service,  with 
adequate  facilities ,  at  reasonable  charges  •  •  •”  (Communi¬ 
cations  Act,  Section  1)  (emphasis  supplied). 

F.  The  Commission  Violated  the  Congressional  Mandate 
to  make  Available  a  Rapid  and  Efficient  CommuniraHon 
Service. 

The  Congress  charged  the  Commission  with  the  duty 
“to  make  available,  so  far  as  possible  •  •  •  a  rapid  and  effi¬ 
cient”  communication  service.  Communications  Act,  Sec¬ 
tion  1. 

It  is  axiomatic  that  the  public  is  better  served  and  this 
goal  more  nearly  achieved  by  maintenance  of  the  most 
rapid  and  efficient  telegraph  service  that  is  possible.  Any 
injury  to  existing  service  flowing  from  the  licensing  of  a 
duplicating  and  admittedly  not  a  better  service  is  preju¬ 
dicial  to  both. 

The  Commission  recognized  the  importance  of  this 
proposition  in  stating  in  its  Decision  that: 

4  4 We  consider  the  effect  that  a  grant  of  Mackay’s 
application  might  have  on  the  speed  and  quality  of 
the  present  service  or  on  the  opportunity  to  improve 
said  service  is  relevant  to  our  decision  on  Mackay’s 
application  to  serve  Portugal”  (B.  588). 

to  the  above-described  criteria  of  public  interest.  In.  this  connec¬ 
tion,  we  are  impressed  with  the  policy  importance  of  this  case  in 
view  of  the  expressed  determination  of  Mackay  to  seek  duplicate 
circuits  at  every  turn  if  it  is  successful  herein.  The  Commission 
found  in  1940,  and  we  believe  the  same  holds  true  today,  that  ‘the 
preservation  of  existing  facilities  which  are  satisfactorily  serving 
the  public  is  of  primary  importance,  and  that  to  intensify  a  highly 
competitive  situation,  not  justified  by  the  traffic  and  revenue  avail¬ 
able,  may  be  uneconomical^  disastrous  to  the  American  communi¬ 
cations  systems  as  a  whole.’  In  the  Matter  of  Mackay  Radio  and 
Telegraph  Company,  Inc.,  8  FCC  11,  20  (1940).  Such  action  could 
also  go  far  toward  destroying  the  very  objective  of  common  carrier 
regulation  under  the  Communications  Act,  which  the  Commission 
is  duty  bound  to  uphold.  See  Communications  Act  of  1984,  as 
amended.  Section  1”  (Dissent  of  Commissioners  Webster  and  Ster¬ 
ling  R.  650-651). 
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The  Commission’s  position  before  release  of  the  instant 
Decision  and  Order  has  emphasized  its  responsibility  to 
determine  whether  a  proposed  extension  of  operations  “will 
I  foster  or  obstruct  the  development  of  ‘a  rapid,  efficient  •  •  • 
wire  and  radio  communication  service  with  adequate  facili¬ 
ties  at  reasonable  charges’  adaptable  to  ‘the  purpose  of  the 
national  defense’.”  Postal  Telegraph-Cable  Company,  9 
F.  C.  C.  271,  276  (1943) ;  similarly  see  Mackay  Radio  and 

*  Telegraph  Company,  Inc.,  2  F.  C.  C.  592,  599  (1936) ;  Mac¬ 
kay  Radio  and  Telegraph  Company,  Inc.,  8  F.  C.  C.  11 
(1940). 

Dissenting  Commissioners  Webster  and  Sterling  reiter¬ 
ated  the  Commission’s  position  in  the  past  that  “preser¬ 
vation  of  existing  facilities  which  are  satisfactorily  serving 
1  the  public  is  of  primary  importance”  (R.  651). 
i  Appellant  operates  a  rapid  and  efficient  independent 

*  i  direct  radio  circuit  between  the  United  States  and  Portugal 

It  is  continuously  available  for  handling  telegrams  in  both 
directions.  At  the  time  of  the  hearing  high  speed  Morse 
equipment  was  utilized,  but  improved  automatic  teleprinter 
operation  with  frequency  shift  keying  was  contemplated 
(R.  583). 

Upon  establishment  of  the  Mackay  circuit,  both  Mackay 
and  Appellant,  however,  would  operate  with  the  same  sta¬ 
tion  and  correspondent  (R.  112,  590-591).  The  result  would 
be  to  establish  a  forked  circuit  in  place  of  the  existing 
independent  circuit  of  Appellant.  Appellant  would  have  * 
to  share  the  one  transmitter  and  other  facilities  avail¬ 
able  in  Portugal  with  Mackay  and  would  necessarily  be 
required  to  operate  by  Morse  instead  of  automatic  tele¬ 
printer  methods  using  frequency  shift  keying  at  all  times 
when  Mackay  could  not  similarly  operate  with  Portugal 
Appellant  therefore  believes  the  existing  service  would  be 
degraded  and  obstacles  placed  in  the  path  of  improving  the 
service  (R.  111-112,  129,  364-370,  588-590).  There  are 
definite  advantages  in  automatic  teleprinter  and  frequency 
shift  operations  as  compared  with  Morse  methods  (R.  111- 
129,  214-215). 

In  the  circumstances,  the  Commission  correctly  recog¬ 
nized  that  Mackay ’s  operations  would  have  an  “adverse 


51 


effect”  on  Appellant’s  existing  service  and  “delay” 
improvements  in  this  service  (E.  588-590). 

The  Commission’s  capricious  disregard  of  the  public 
interest  is  highlighted  by  its  attempts  to  qualify  and  brush 
aside  the  “adverse  effect”  and  the  “delay”  in  improve¬ 
ments.  It  stated  there  was  insufficient  evidence  to  tell 
whether  such  adverse  effect  will  or  will  not  be  “appreci¬ 
able”  and  whether  such  “delay”  will  or  will  not  be  one 
which  will  “unduly  delay”  improvements  (E.  588-590). 
Despite  these  findings  and  the  Commission’s  statutory  duty 
to  maintain  a  rapid  and  efficient  service,  it  nevertheless 
proceeded  to  grant  the  applications. 

That  forked  circuits  are  not  as  efficient  from  a  service 
standpoint  as  is  a  circuit  operated  on  an  independent  basis 
is  well-established.  In  Mackay  Radio  and  Telegraph  Com¬ 
pany ,  Inc.,  8  F.  C.  C.  11  (1940),  the  Commission’s  position 
was  clearly  stated  as  follows : 

“When  traffic  is  being  transmitted  to  one  of  the 
points  on  the  forked  circuit,  no  traffic  can  be  handled 
to  the  other  points  on  the  circuit  at  the  same  time. 
Therefore,  a  forked  circuit  is  not  as  efficient  from  a 
service  standpoint  as  is  a  circuit  operated:  to  a  single 
point.  Each  additional  point  to  which  the  circuit  is 
forked  further  reduces  the  service  efficiency  of  the 
circuit.  Moreover,  where  a  circuit  is  forked  for  two 
carriers  at  the  same  locality,  each  must  maintain  its 
receiving  station  in  readiness  at  all  times  and  thereby 
is  forced  to  receive  transmissions  not  intended  for 
it”  8  F.  C.  C.  11, 15. 

Substantial  evidence  clearly  shows  that  the  Commis¬ 
sion’s  findings  are  too  limited  and  requires  a  controlling 
finding  of  substantial  prejudice  to  existing  service  and 
opportunities  to  improve  that  service  (E.  111-112,  213-217, 
241-243,  364-37 0,  588-590) .  Mackay ’s  chief  engineering  wit¬ 
ness  admitted  that  service  disadvantages  will  result  from 
Mackay ’s  forked  operation  (E.  241-243).  It  was  specifically 
testified  that  forking  inevitably  degrades  the  service. 
“When  you  divide  the  facilities  at  one  end  of  the  circuit 
between  two  operators  at  the  distant  end  it  cannot  but  hurt 
the  service”  (E.  367). 
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G.  The  Decision  and  Order  Promotes  Inefficient  and 
[Wasteful  Use  of  the  Radio  Spectrum. 

The  Supreme  Court  has  stated,  in  National,  Broadcast- 
ing  Company  v.  United  States,  319  U.  S.  190,  216  (1943) : 

“The  facilities  of  radio  are  limited  and  therefore 

Srecious;  they  cannot  be  left  to  wasteful  use  without 
etriment  to  the  public  interest.” 

The  conservation  of  the  radio  spectrum  and  the  providing 
for  the  most  effective  use  of  frequencies  is  the  paramount 
duty  of  the  Commission.  Section  303(g)  of  the  Communi¬ 
cations  Act  expressly  directs  the  Commission  to  provide 
for  and  encourage  the  “more  effective  use  of  radio  in  the 
public  interest” 

Dissenting  Commissioners  Webster  and  Sterling  empha¬ 
sized  that  regulation  of  wire  and  radio  communication  must 
be  applied  in  the  light  of  the  limiting  factors  peculiar  to 
such  industry,  which  include  “the  over-all  scarcity  of 
available  radio  frequencies,  due  to  sharing  spectrum  space 
with  other  countries”  (R.  640).  It  is  well  established  that 
a  critical  shortage  of  frequencies  exists  and  that  the  avail¬ 
able  number  of  frequencies  will  be  further  reduced  (R.  211- 
212,  576). 

Despite  these  paramount  and  controlling  public  interest 
considerations,  the  Commission  has  authorized  the  opera¬ 
tion  of  duplicating  radio  circuits.  Such  circuits  will  use  the 
limited  radio  spectrum  and  will  require  the  use  of  additional 
radio  frequency  time  for  rendition  of  a  service  the  public 
does  not  require  and  from  which  it  will  not  profit  because 
there  will  be  no  improvement  in  service  to  the  public  and  no 
reduction  in  rates  (R.  605-607). 

While  Mackay’s  expert  witness  testified,  “You  must 
have  available  four  or  five  frequencies”  for  its  Portugal 
and  The  Netherlands  circuits  during  the  11  year  cycle,  the 
record  does  not  show  such  frequencies  are  available  (R.  216- 
217).  Indeed,  the  Commission  recognized  that  Mackay’s 
frequencies  would  be  inadequate  in  finding  that  “Mackay 
may  require  an  additional  frequency  or  frequencies  to  pro- 
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vide  service  with  The  Netherlands  daring  the  entire  11  year 
sonspot  cycle”  (R.  629).  Furthermore,  the  Commission 
failed  to  find  as  the  record  requires  that  Mackay’s  frequen¬ 
cies  will  be  inadequate  at  times  because  of  interference  from 
other  transmissions  (R.  229,  237).  Mackay  will  definitely 
require  the  immediate  assignment  of  additional  frequencies 
for  operation  of  a  circuit  via  Tangier  relay  with  The 
Netherlands  (R.  575-576). 

The  Commission’s  findings  in  respect  of  frequencies  are 
obviously  too  limited  (R.  211-212,  216-217,  222-234,  237-238, 
575-576,  629).  Furthermore,  the  United  States  Board  of 
War  Communications’  policies  have  recognized  the  savings 
in  radio  spectrum  space  from  the  avoidance  of  duplicate 
radio  circuits  (R.  28-29). 

The  requirement  for  the  assignment  of  additional  radio 
frequencies  to  Mackay  is  a  public  injury  separate  and  apart 
from  the  wasteful  and  inefficient  use  of  the  radio  spectrum 
by  devoting  frequency  time  for  rendition  of  a  duplicating 
and  unnecessary  public  service. 
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POINT  III. 

i 

The  Commission’s  conclusion  that  Mackey's  pro¬ 
posed  operations  will  not  violate  Section  314  of  the 
Communications  Act  is  contrary  to  law  and  not  sup¬ 
ported  by  its  findings  nor  by  substantial  evidence. 

Section  314  of  the  Conmmnications  Act  prohibits  radio¬ 
telegraph  operations  under  common  control  with  cable  lines 
if  “the  purpose  is  and/or  the  effect  thereof  may  be  to  sub¬ 
stantially  lessen  competition  [between  cable  and  radio] 
or  to  restrain  commerce  between  any  place  in  •  *  *  United 
States  •  •  •  and  any  place  in  any  foreign  country” 
(emphasis  supplied).  The  effect  to  be  given  Section  314 
has  been  considered  by  this  Court  in  the  Oslo  case  where 
the  following  conclusion  was  made : 

“Appellant  [Mackay]  argues  that  competition 
between  radio  and  cable  has  no  significance  for  legal 
purposes.  This  arbitrary  view  is  not  shared  by 
Congress.  Section  314  of  the  Communications  Act, 
47  U.  S.  C.  A.  §314,  is  devoted  wholly  to  an  effort 
to  maintain  competition  between  radio  circuits  on 
the  one  hand  and  telegraph  and  cable  lines  on  the 
other ”  (emphasis  supplied)  (App.  A,  p.  8). 

The  Commission  has  determined  in  the  instant  case 
that: 

“A  review  of  the  legislative  history  of  Section 
314  of  the  Communications  Act  indicates  that  it  is 
substantially  identical  with  Section  17  of  the  Radio 
Act  of  1927 ;  and  that  the  Congress  in  enacting  these 
Sections  sought  to  *  *  *  to  assure  that  there  would 
i  be  competition  between  cable  and  radio  as  two  sepa¬ 
rate  and  distinct  means  of  international  communica¬ 
tion.  It  is  also  clear  from  the  aforementioned 
legislative  history  that  Section  314  is  applicable  to 
I  Mackay  and  to  the  AC&R  System  of  which  it  is  a 
part  just  as  it  would  be  to  any  commonly  owned  cable 
and  radio  system”  (R.  610). 

Such  a  determination  was  compelled  by  the  uncontra¬ 
dicted  facts. 
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Policy  decisions  affecting  the  operations  of  Mackay  and 
Commercial,  including  the  establishment  of  new  circuits  and 
the  routing  of  traffic  on  existing  circuits,  are  made  by 
officials  who  are  associated  with  both  companies  and  with 
their  parent,  AC&R  (R.  171-175).  These  decisions  are 
made,  not  in  terms  of  what  will  benefit  Commercial  as  an 
independent  cable  carrier  or  Mackay  as  an  independent 
radio  carrier,  but  in  terms  of  what  is  considered  to  be  in 
“the  best  interests  of  the  [AC&R]  system  as  a  whole” 
(R.  174-175,  207).  Solicitation  of  business  is  on  a  non¬ 
competitive  basis  through  “a  coordinated  canvassing  sys¬ 
tem”  (R.  262).  All  this  is  done  as  the  Commercial- 
Mackay-AC&R  controller  stated  because  “We  are  operat¬ 
ing  an  integrated  cable  and  radio  system.  We  are  three 
companies  in  a  group,  one  company  helping  the  other” 
(R.  566).  It  was  the  declared  purpose  of  Mackay ’s  instant 
applications  not  only  to  obtain  a  direct  radio  circuit  for  the 
AC&R  system  but  to  protect  the  cable  interests  of  Commer¬ 
cial  rather  than  to  provide  competition  for  it  (R.  47, 77, 200). 

The  Commission’s  findings  in  this  respect  are: 

“Mackay,  All  America  and  Commercial  have 
been  operated  as  a  coordinated  system  since  1940 
through  the  common  parent  company,  AC&R. 
During  the  last  few  years  there  has  been  an  increas¬ 
ing  effort  toward  the  consolidation  of  the  operations 
of  the  three  companies.  Separate  corporate  entities 
are  maintained,  serving  certain  functions  such  as 
in  obtaining  foreign  concessions  and  in  maintaining 
pension  plans.  AC&R  now  regards  itself  as  an  inte¬ 
grated  cable  and  radio  system  and  insofar  as  possible 
operates  as  an  integrated  cable  and  radio  system 
and  from  a  management  standpoint  is  concerned 
with  the  system  as  a  whole  rather  than  with  the 
individual  companies  comprising  the  system  (R.  566). 

•  ••••• 

“The  record  herein  shows  that  Mackay  is  a 
wholly  owned  subsidiary  of  AC&R  which  also  owns 
all  of  the  stock  of  Commercial  and  All  America;  that 
these  three  companies  are  operated  as  an  integrated 
cable  and  radio  system;  and  that  there  is  no  sub¬ 
stantial  or  effective  competition  among  the  companies 
for  traffic”  (R.  609). 
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The  nncontradicted  evidence  establishes  that  Mackay’s 
operations,  as  authorized  by  the  instant  Order,  will  “sub¬ 
stantially  lessen”  competition  between  cable  and  radio 
through  a  deliberate  restraint  of  commerce.  The  Commis¬ 
sion  has  found  that  the  granting  of  Mackay’s  applications 
"would  reduce  competition  between  cable  and  radio”  (R. 
615).  Nevertheless,  the  Commission  went  on  and  made  the 
wholly  irrelevant  and  unsupported  conclusion  that  “We  are 
of  the  opinion  that  a  grant  of  Mackay’s  applications  herein 
would  not  result  in  such  substantial  reduction  of  competi¬ 
tion  between  cable  and  radio  •  #  •  so  as  to  bring  the  AC&R 
system  companies,  and  particularly  Mackay,  into  violation 
of  Section  314”  (R.  615). 

Acceptance  of  the  Commission’s  finding  that  “there 
will  be  substantial  cable  versus  radio  competition  •  •  • 
even  if  Mackay’s  applications  are  granted”  (R.  615) 
obviously  does  not  constitute  a  finding  that  satisfies  Section 
314. 

The  two  questions  to  be  determined  here  as  a  matter 
of  law  and  which  were  not  the  subject  of  a  finding  by  the 
Commission  are:  May  the  effect  of  Mackay’s  operations  be 
(a)  to  “substantially  lessen”  cable  competition  or  (b)  “to 
restrain  commerce”  between  cable  and  radio? 

A.  The  Uncontradicted  Record  Establishes  that  the 
Effect  of  Mackay’s  Operations  Will  he  to  "Substantially 
Lessen”  Competition  between  Cable  and  Radio. 

There  is  now  substantial  and  active  competition  between 
cable  and  radiotelegraph  carriers  for  traffic  with  Portugal 
and  The  Netherlands  and  in  the  case  of  Portugal  between 
radiotelegraph  carriers  (R.  606).  The  competition  for 
traffic  with  Portugal  takes  place  principally  among  Com- 
mercial-Mackay,  Western  Union  and  Appellant;  (R.  581- 
585)  and  for  traffic  with  The  Netherlands,  it  takes  place 
principally  among  Commercial,  Western  Union  and  Appel¬ 
lant  (R.  316,  568-571). 

The  relative  proportions  of  traffic  handled  by  cable  and 
radiotelegraph  carriers  with  the  countries  in  question  have 
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fluctuated  over  the  years  (B.  570-571,  583-585).  The  fol¬ 
lowing  shows  the  percentages  of  traffic  in  both  directions 
handled  by  cable  and  by  radio  during  1947*  (B.  612) : 

The  Netherlands _  60  40 

Portugal _  32  68 

r 

| 

Under  the  instant  Order,  large  volumes  of  traffic  appear-  j 
ing  under  the  cable  column  will  move  over  to  the  radio 
column.  This  will  happen  not  as  a  result  of  normal  cable- 
radio  competition,  but  because  Commercial  will  be  required 
by  its  parent  to  give  this  traffic  to  Mackay  on  a  non-com¬ 
petitive  basis  (E.  615).  Commercial  will  thus  be  required 
to  sacrifice  entirely  or  to  diminish  its  capacity  to  compete  i 
with  radio  for  the  diverted  traffic  and  for  other  traffic  which 
it  might  otherwise  obtain  in  competition  with  radio. 

Traffic  with  Portugal  which  Commercial  would  other¬ 
wise  handle  by  cable  would  also  be  diverted  to  the  Mackay 
circuit,  the  witnesses  for  Mackay  disagreeing  as  to  whether  | 
this  diversion  on  outbound  traffic  would  be  100  per  cent  or 
a  lesser  amount  (E.  205-206, 210,  252,  253,  268-269, 498, 543, 
545,  644).  With  respect  to  The  Netherlands  traffic,  Com¬ 
mercial’s  Controller,  who  serves  Mackay,  All  America  ! 
Cables  and  Badio,  Inc.  and  AC&R  in  the  same  capacity  j 
estimated  that  50  percent  of  the  traffic  which  would  other-  1 
wise  have  been  handled  by  Commercial  would  be  diverted  j 
to  Mackay  (E.  543,  545)  and  other  evidence  demonstrates  | 
that  the  diversion  will  be  substantially  greater  (B.  205-206, 
266-267,  269,  278,  280-281,  303,  500-503). 

The  record  is  uncontradicted  that  in  operating  its  dr-  j 
cuits  with  The  Netherlands  under  the  instant  Order  Mackay  ! 
will  transmit 

“•  •  •  all  its  traffic  destined  to  Holland  and  all  traffic  j 
of  Commercial  Cable  Company  destined  to  points  j 
in  Holland  excluding  Eotterdam  not  otherwise  routed,  j 

t ' 

- 

•This  is  the  latest  period  covered  by  the  record  before  the 
Commission. 

! 

i 
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and  guarantee  that  the  volume  of  traffic  transmitted 
over  any  twelve  months’  period  shall  not  be  less 
than  50  percent  of  the  total  volume  of  traffic  within 
control  of  Mackay  and  Commercial  Cable  destined  to 
Holland  including  Rotterdam”  (R.  294-295). 

AC&R  has  specifically  guaranteed  to  The  Netherlands 
Administration  that  if  the  combination  of  Mackay ’s  and 
Commercial  traffic  does  not  reach  the  required  50  percent, 
the  deficiency  would  be  made  up  by  Commercial’s  traffic 
destined  to  Rotterdam  or  probably  by  traffic  which  the  cus¬ 
tomer  had  specifically  routed  via  Commercial  (R.  295-296). 

,  In  return  for  this  delivery  of  eastbound  Commercial 
cable  traffic,  the  AC&R,  Commercial  and  Mackay  combina¬ 
tion  obtained  agreement  of  The  Netherlands  Administra¬ 
tion  to  divert  substantial  radio  traffic  from  Appellant’s 
direct  circuit  and  to  transmit  it  via  Mackay  as  a  propor¬ 
tion  of  westbound  traffic  based  on  the  proportion  of  east- 
bound  traffic  transmitted  by  Mackay  to  The  Netherlands 
(R.  296).  It  is  admitted  that  as  a  result,  the  amount  of 
return  traffic  which  Mackay  would  obtain  from  The 
Netherlands  Administration  through  diversion  from  Appel¬ 
lant  would  be  determined  by  the  amount  of  outbound 
traffic  diverted  from  Commercial  to  Mackay  (R.  295-296, 
500-503).  The  diversion  of  such  outbound  traffic  from 
Commercial  to  Mackay  and  the  diversion  of  inbound  traffic 
from  Appellant  would  not  take  place  as  a  result  of  competi¬ 
tion  between  Mackay  and  Commercial  or  competition  by 
Appellant  with  Commercial  or  Mackay,  but  as  a  result  of 
the  exercise  by  AC&R  of  control  over  its  cable  and  radio 
subsidiaries  in  the  manner  described. 

The  AC&R,  Commercial  and  Mackay  arrangements  for 
a  radio  circuit  with  Portugal  and  the  effect  thereof  are 
similar  (R.  495-499,  543-545,  591-592,  643-645). 

The  financial  effects  such  diversions  will  have  upon 
Commercial  will  be  taken  care  of  by  subsidies.  Mr.  Hender¬ 
son,  Executive  Vice  President  and  Director  of  AC&R, 
Commercial  and  Mackay  testified: 

“As  I  testified  before,  we  think,  in  terms  of 
system  revenue,  we  do  now  and  propose  to  continue 
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through  the  AC&R  structure,  supporting  any  part 
of  tiie  system  which  needs  help,  through  the  earnings 
of  that  portion  of  the  system  which  happens  to  be 
more  profitable”  (R.  277). 

It  follows  inevitably  under  the  plain  language  of  Sec¬ 
tion  314  of  the  Act  and  the  construction  given  to  identical 
language  by  the  courts  that  the  planned  diversion  of  Com¬ 
mercial’s  traffic  to  Mackay  will,  and  certainly  may,  have 
the  effect*  of  “substantially  lessening”  cable-radio  competi¬ 
tion  for  traffic  with  The  Netherland  and  Portugal  and  that 
this  is  to  be  effected  by  an  unlawful  restraint  made  possible 
by  the  integration  of  the  AC&B  companies. 

It  is  clear  from  the  similarity  between  the  terminology 
used  in  Section  314  and  that  used  in  the  antitrust  laws, 
that  the  general  principles  set  forth  in  the  latter  are  perti¬ 
nent  and  that  in  applying  Section  314,  weight  should  be 
given  to  the  construction  and  interpretation  given  the  gen¬ 
eral  antitrust  statutes.  Standard  Oil  Company  of  New 
Jersey  v.  United  States,  221  U.  S.  1,  62  (1911). 

In  Standard  OH  Co.  of  California  v.  United  States,  337 
TJ.  S.  293  (1949),  the  Supreme  Court  spoke  clearly  and 
decisively  upon  this  very  point  in  applying  identical  lan¬ 
guage  in  Section  3  of  the  Clayton  Act,  38  Stat  731,  15 
U.  S.  C.  14,  i.e.  “It  shall  be  unlawful  for  any  person  engaged 
in  commerce  •  *  •  to  lease  or  make  a  sale  or  contract  for 
sale  of  goods  •  •  •  on  the  condition,  agreement,  or  under¬ 
standing  that  the  lease  or  the  purchaser  thereof  shall  not 
use  or  deal  in  the  goods  of  a  competitor  •  *  •  of  the  seller, 
where  the  effect  of  such  lease,  sale  or  contract  for  sale  or 
such  condition,  agreement  or  understanding  may  be  to  sub¬ 
stantially  lessen  competition  •  •  •  in  any  line  of  com¬ 
merce.”  (emphasis  supplied.) 

The  Supreme  Court  in  that  case  held  that  a  substantial 
lessening  of  competition  exists  where  “competition  has 


*  Section  314  does  not  require  a  finding  that  competition  mil 
be  “substantially  lessened”  but  only  that  it  “may  be”  *.  e.  a  reason¬ 
able  possibility  thereof.  Com  Products  Refining  Co.  v.  Federal 
Trade  Comm’n,  324  TJ.  S.  726  (1945). 
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been  foreclosed  in  a  substantial  share  of  the  line  of  com* 
merce  affected”  (p.  314)  and  stated  that  6.7%  of  the  total 
!  taxable  gallonage  of  gasoline  and  no  more  than  2%  of  the 
i  tires  and  batteries  sold  in  the  competitive  area  were  to 
be  considered  a  “substantial  share  of  the  line  of  commerce 
affected.”  The  Supreme  Court  further  held  that  the  fact 
that  “competitive  activity  has  not  actually  declined”  was 
not  determinative. 

In  United  States  v.  Klearfiax  Linen  Looms ,  63  F.  Supp. 
32  (D.  Minn.  1945),  the  defendant’s  annual  production  of 
linen  rugs  amounted  to  “less  than  one-half  of  one  per  cent 
of  the  total  rug  business  in  the  entire  United  States.” 
Defendant’s  rugs  were  sold  “in  active  competition” 
i  throughout  the  United  States.  The  Court  found  that 
i  restraints  on  the  sale  of  30%  of  defendant’s  output,  or  less 
than  0.15%  of  the  national  output  were  sufficient  to  bring 
the  defendant’s  conduct  within  Section  2  of  the  Sherman 
Act 

!  See  also:  United  States  v.  Union  Pacific  R.  R.  Co.,  226 
i  U.  S.  61,  88  (1912) ;  Cleaves  v.  Peterboro  Basket  Co.,  54  F. 
2d  101  (D.  N.  H.  1931);  Montague  <S>  Co.  v.  Lowry,  193 
U.  S.  38,  46  (1904). 

The  lessening  of  cable  commerce  involved  in  Mackay’s 
operations  here  under  consideration  far  more  than  satis¬ 
fies  all  the  tests  of  substantiality.  It  is  direct,  immediate 
and  an  integral  part  of  the  transaction  under  consideration 
i  — not  fanciful,  remote,  indirect,  incidental  or  collateral. 
The  amount  of  commerce  involved  is  substantial,  whether 
i  considered  comparatively  or  not.  Mr.  Henderson,  Execu¬ 
tive  Tice  President  and  Director  of  AC&R,  Commercial 
and  Mackay,  testified  as  follows: 

“Q.  If  the  direct  circuits  are  granted  for  Portugal 
and  tiie  Netherlands  and  Surinam,  a  substantial 
amount  of  the  traffic  which  would  go  via  cable,  no 
longer  would  go  by  cable  but  would  go  by  radio,  is 
that  not  a  fact?  A.  That  is  true”  (R.  252). 

The  Commission’s  own  words  support  no  finding  other 
than  that  the  diversion  of  traffic  from  Commercial  alone 
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substantially  lessens  competition.  Only  by  applying  incor¬ 
rect  law  to  irrelevant  findings  did  the  Commission  reach 
its  erroneous  conclusion. 

It  has  already  been  pointed  ont  that  the  Commission 
foimd  that  the  competing  carriers  had  each  “obtained  a  sub¬ 
stantial  share  of  the  total  industry  volume”  to  the  points 
involved  (E.  570-571,  583-585)  and  that  a  “substantial  por- 
V»  tion”  of  Commercial’s  cable  traffic  would  be  diverted  to  radio 
(E.  609-610).  To  that  substantial  extent.  Commercial  is  fore¬ 
closed  from  competition  with  radio  and  other  cable  com¬ 
panies  and  results  in  the  “non-use  of  a  competing  cable 
ioVopany  in  the  telegraph  field”  (E.  577). 

\\The  substantial  portion  to  which  the  Commission  made 
rei^rence  was  50%  of  Commercial’s  cable  traffic  to  The 
Netherlands  and  25%  of  its  cable  traffic  to  Portugal.  Of 
the  liotal  telegraphic  traffic  to  those  points  this  amounts  to 
over  11%  and  1.6%  respectively;  and  of  the  cable  traffic 
ther  percentage  removed  from  competition  is  over  16%  and 
3.7'jfc  respectively.  These  figures  do  not  include  any  addi¬ 
tional  lessening  of  competition  resulting  from  the  other 
diversions  from  Commercial  and  Western  Union  referred  to 
above,  supra ,  page  57.  Thus,  percentagewise  the  portion 
of  traffic  involved  is  well  above  that  involved  and  found 
to  be  substantial  in  many  leading  cases. 

Under  similar  circumstances  in  the  Oslo  case,  this  Court 
found  that  the  grant  of  Mackay’s  applications  “would 
sharply  reduce  competition  of  cable  with  radio,”  apart  from 
the  fact  that  it  would  practically  eliminate  “competition  of 
cable  with  cable”  (App.  A,  p.  9).  A  “sharp  reduction” 
of  competition  is  no  different  from  a  “substantial  lessen¬ 
ing”  of  competition  in  the  language  of  Section  314. 

Most  significant  of  all,  however,  are  the  Commission’s 
findings  in  the  instant  case  which  lead  to  but  one  conclusion 
— that  implementation  of  Mackay’s  proposals  would  vio¬ 
late  Section  314.  In  the  face  of  these  findings  the  Commis¬ 
sion’s  conclusion  is  nothing  less  than  capricious: 

“•  •  •  common  ownership  and  operation  of  cable 
and  radio  companies  is  prohibited  under  Section  314 
of  the  Communications  Act  •  •  •  if  the  purpose  is 
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or  the  effect  thereof  may  be  to  substantially  lessen 
competition  between  cable  and  radio”  (E.  615). 

“There  is  no  donbt  that  to  the  extent  that  a  grant 
of  Mackay ’s  application  wonld  resnlt  in  the 
deliberate  diversion  of  traffic  from  the  AC&R  cable 
companies,  it  wonld  reduce  competition  between 
cable  and  radio  to  the  points  at  issue”  (E.  615). 

“There  is  no  doubt  that  if  Mackay ’s  applications 
herein  were  to  be  granted  a  substantial  portion  of 
i  the  traffic  now  handled  by  Commercial  to  Portugal 
and  The  Netherlands  •  •  •  would  be  diverted  to 
Mackay”  (E.  609-610). 

The  Commission  admits  that  its  Order  will  cause  a  sub¬ 
stantial  diversion,  and  that  competition  between  radio  and 
cable  will  be  reduced  to  the  extent  of  that  diversion,  Le. 
substantially,  and  that  a  substantial  lessening  of  sudw^ 
competition  is  prohibited  by  Section  314.  The  Commission 
nevertheless  concludes,  that  Section  314  will  not  be 
violated  because  “there  will  be  substantial  cable  versus 
radio  competition  for  traffic  to  the  •  •  •  points  involved 
even  if  Mackay ’s  applications  are  granted”  (E.  615).  In 
doing  so  the  Commission  failed  to  apply  the  law  it  correctly 
stated.  In  its  stead  the  Commission  invented  some  new 
test  out  of  whole  cloth — that  as  long  as  substantial  compe¬ 
tition  remains  there  is  no  “substantial  lessening”  of  compe¬ 
tition.  That  is  not  the  law.  Standard  Oil  Co.  of  California 
v.  United  States ,  337  U.  S.  293,  311,  314  (1949) ;  Associated 
Press  v.  United  States ,  326  U.  S.  1, 17  (1945) ;  Fashion  Guild 
v.  Trade  Comm'n,  316  TJ.  S.  466,  (1941). 
i  The  Commission’s  error  is  further  highlighted  by  its 
statement  that  “a  grant  of  Mackay ’s  application  herein 
would  not  result  in  such  substantial  reduction  of  competi¬ 
tion”  to  cause  violation  of  Section  314  (E.  615).  The 
Commission  here  admits  that  the  reduction  of  competition 
is  “substantial”;  apparently  the  Commission’s  thinking  is 
that  the  “substantial  reduction”  is  not  sufficiently  sub¬ 
stantial.  Its  error  is  obvious  when  it  is  realized  that  there 
are  no  degrees  of  the  term  “substantial.”  The  Supreme 
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Court  has  held  that  “it  is  immaterial  that  the  tendency  is 
a  creeping  one  rather  than  one  that  proceeds  at  full  gallop; 
nor  does  the  law  await  arrival  at  the  goal  before  condemn¬ 
ing  the  direction  of  the  movement ’  9  International  Salt  Co., 
Inc.  v.  United  States,  332  TJ.  S.  392,  396  (1947). 

The  Commission’s  conclusion  that  Mackay’s  proposed 
operations  are  in  the  public  interest,  convenience  and  neces¬ 
sity,  even  if  supported  by  substantial  evidence,  cannot 
justify  Mackay’s  operations  if  they  are  violative  of  Section 
314.  Neither  can  the  Commission  exempt  Mackay’s  opera¬ 
tions  from  the  prohibitions  contained  in  Section  314. 
Assuming  arguendo  that  the  integration  of  the  AC&B 
companies  and  the  coordination  of  their  activities  are  in 
the  best  interests  of  the  combine  and  that  the  lessening  of 
competition  between  cable  and  radio  is  in  the  public 
interest,  they  cannot  be  approved  since  Congress  has  speci¬ 
fically  declared  a  substantial  lessening  of  such  competition 
or  a  restraint  of  commerce,  such  as  is  here  involved,  to  be 
unlawful  Congress  has  “not  left  at  large  for  determina¬ 
tion  in  each  case  the  ultimate  demands  of  the  public  ‘inter¬ 
est’  ”.  Standard  Oil  Co.  of  California  v.  United  States,  337 
U.  S.  293,  311  (1949) ;  Giboney  v.  Empire  Storage  Co.,  336 
TJ.  S.  490,  496  (1949);  Fashion  Guild  v.  Trade  Common, 
316  TJ.  S.  457,  467-468  (1941). 

In  the  Giboney  case,  supra,  the  Supreme  Court  held: 

“The  objective  of  unions  to  improve  wages  and 
working  conditions  has  sometimes  commended  itself 
to  Congress  •  •  *  On  the  other  hand,  where  statutes 
have  not  granted  exemptions,  we  have  declared  that 
violations  of  antitrust  laws  could  not  be  defended  on 
the  ground  that  a  particular  accused  combination 
would  not  injure  but  would  actually  help  •  •  •  the 
public  in  general”  (p.  496). 

It  is  submitted  that  the  Commission’s  finding  of  a 
“substantial  reduction”  of  competition  and  the  uncon¬ 
tradicted  evidence  that  such  “substantial  reduction”  is  the 
effect  of  common  control  by  AC&B  over  cables  and  radio 
and  an  unlawful  restraint  of  commerce,  demonstrates  the 
Commission’s  conclusion  that  Section  314  is  not  violated, 
to  be  clearly  arbitrary. 


B.  The  Uncontradicted  Record  Establishes  an  Unlaw¬ 
ful  Restraint  of  Commerce  Between  Cable  and  Radio. 

As  heretofore  pointed  out,  Section  314  not  only  pro¬ 
hibits  the  operation  of  a  radiotelegraph  service  tinder  com¬ 
mon  control  with  cable  operations  if  “the  effect  thereof 
may  be  to  substantially  lessen  competition”  between  cable 
and  radio  bnt  also  prohibits  snch  operation  if  “the  effect 
thereof  may  be  *  *  *  to  restrain  commerce  between  any 
place  in  *  •  *  United  States  •  •  •  any  place  in  any  for¬ 
eign  country”*  (emphasis  supplied). 

The  uncontradicted  evidence  is  and  the  Commission  has 
found  that  Mackay,  Commercial  and  their  affiliated  com¬ 
panies  “are  operated  as  an  integrated  cable  and  radio 
system,  and  that  there  is  no  substantial  or  effective  compe¬ 
tition  among  the  companies  for  traffic”  (R.  609-610). 

It  is  also  uncontradicted  that  AC&R,  the  sole  stock¬ 
holder  of  Mackay  and  Commercial,  and  the  two  latter  com¬ 
panies  have  joined  in  a  plan  to  restrain  competition 
between  Commercial  and  Mackay  in  international  telegraph 
service  between  the  United  States  and  The  Netherlands 
and  Portugal,  supra ,  pp.  55, 58).  This  plan  to  restrain  com¬ 
merce  by  the  elimination  and  prevention  of  competition  is 
not  only  clear  from  the  arrangements  between  Mackay  and 
The  Netherlands  Administration  and  Portuguese  Marconi 
(supra,  p.  58),  but  it  is  also  clear  from  the  sworn  testimony 
of  Mackay ’s  witnesses  (R.  294-296 ).** 

•While  Section  314  does  not  prohibit  common  ownership  or 
control  of  cable  and  radio  companies,  in  and  of  themselves,  it  does 
prohibit  snch  a  combination  or  the  operation  thereunder  if  the  pur¬ 
pose  is  and/or  the  effect  thereof  may  be  to  substantially  lessen 
competition  or  restrain  commerce. 

••  “It  is  not  necessary  to  find  an  express  agreement  nor  find  a 
conspiracy.  It  is  enough  that  a  concert  of  action  is  contemplated 
and  that  the  defendants  conformed  to  the  arrangement.”  United 
States  v.  Paramount  Pictures,  334  U.  S.  131,  142  (1948).  Neither 
is  it  necessary  to  find  specific  intent.  “It  is  sufficient  that  a 
restraint  of  trade  •  •  •  results  as  the  consequence  of  a  defendant’s 
•  •  •  business  arrangements.  United  States  v.  Griffith,  334  U.  S. 
100, 105  (1948). 
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The  unlawfulness  of  such  a  plan,  constituting  as  it 
does  an  attempt  by  one  company  to  insure  against  any 
independent  “striking  out  for  one’s  self”  by  another 
company  and  to  divert  the  other’s  business  to  itself,  even 
though  affiliated,  has  been  time  and  again  pronounced  by 
the  Supreme  Court  of  the  United  States. 

The  most  recent  restatement  was  the  Supreme  Court’s 
decision  in  Timken  Roller  Bearing  Company  v.  United 
States,  341  U.  S.  593  (1951). 

In  that  case  the  Government  sought  to  enjoin  defend¬ 
ants  from  restraining  interstate  and  foreign  commerce 
by  eliminating  competition  in  violation  of  Sections  1  and 
3  of  the  Sherman  Act  (26  Stat.  209, 15  U.  S.  C.  1-4).  The 
defendant,  American  Timken  Company  and  a  partner 
together  had  a  majority  control  of  a  British  Timken  Com¬ 
pany  and  held  all  the  stock  of  a  French  Timken  Company. 
The  defendant  American  company  and  its  partner  caused 
the  two  affiliate  companies  to  enter  into  “business  agree¬ 
ments”  regulating  the  manufacture  and  sale  of  bearings 
by  restricting  competition  among  themselves. 

The  Supreme  Court  was  most  emphatic  in  its  condemna¬ 
tion  of  such  agreements.  The  Court  held  that  such  conduct 
was  a  clear  restraint  of  competition  in  violation  of  the  of 
the  Sherman  Act  and  enjoined  the  defendant  from  restrain¬ 
ing  competition  between  itself  and  its  affiliated  companies. 

The  Supreme  Court  rejected  the  defendant’s  contention 
that  common  ownership  or  control  of  the  parties  to  con¬ 
tracts  and  restraints  of  trade  liberates  them  from  the  impact 
of  the  antitrust  laws. 

The  Supreme  Court  also  rejected  defendant’s  conten¬ 
tion  that  the  restraints  of  competition  were  “reasonable” 
because  a  joint  venture  existed  between  the  parties.*  In 
this  connection  the  Court  stated: 

“We  cannot  accept  the  ‘joint  venture’  conten¬ 
tion.  •  *  *  The  District  Court  found  that  the  domi¬ 
nant  purpose  of  the  restrictive  agreements  into  which 

•  Such  a  contention  is  analogous  to  Mackay’s  contention  that  its 
radio  activities  are  integrated  and  coordinated  with  the  cable  activi¬ 
ties  of  its  affiliates  including  Commercial 


appellant,  British  Timken  and  French  Timken 
entered  was  to  avoid  all  competition  either  among 
themselves  or  with  others.  #  #  •  The  fact  that  there 
is  common  ownership  or  control  of  the  contracting 
corporations  does  not  liberate  them  from  the  impact 
of  tiie  antitrust  laws.  •  •  •  Nor  do  we  find  any  support 
in  reason  or  authority  for  the  proposition  that  agree¬ 
ments  between  legally  separate  persons  and  com¬ 
panies  to  suppress  competition  among  themselves  and 
others  can  be  justified  by  labeling  the  project  a  ‘joint 
venture  \  Perhaps  every  agreement  and  combination 
to  restrain  trade  could  be  so  labeled”  (pp.  597-8). 

Whale  the  Timken  case  is  the  most  recent  authority,  it 
is  but  one  of  a  long  line  of  cases.  See  Pennsylvania  Sugar 
R.  Co.  v.  American  Sugar  R.  Co.,  166  Fed.  254  (2d  Cir. 
1908) ;  United  States  v.  Reading  Company,  226  XT.  S.  324 
(1912);  United  States  v.  Yellow  Cal  Co.,  332  U.  S.  218 
(1947) ;  Schine  Chain  Theatres  v.  United  States,  334  U.  S. 
110  (1948);  Pennsylvania  Water  &  Power  Co.  v.  Consoli¬ 
dated  Gas  Electric  Co.,  97  F.  Snpp.  952  (D.  C.  Md.  1951) ; 
Kiefer  Stewart  Co.  v.  Seagram  &  Sons,  Inc.,  340  U.  S.  211, 

213  (1950). 

See  also :  United  States  v.  Southern  Pac.  Co.,  259  U.  S. 

214  (1921). 

In  United  States  v.  Southern  Pac.  Co.,  supra,  the 
Supreme  Court  held  it  to  be  unlawful  for  a  railroad  system 
to  control  another  when  the  effect  thereof  is  to  suppress 
or  materially  reduce  the  free  and  normal  flow  of  competi¬ 
tion.  In  that  case  Southern  Pacific  acquired  Central  Pacific 
Railroad,  the  latter  hauling  freight  between  California  and 
Ogden,  Utah  where  it  connected  with  Union  Pacific,  a  com¬ 
petitor  of  Southern  Pacific.  The  Court,  in  holding  that 
there  was  a  suppression  or  material  reduction  of  the  free 
and  normal  flow  of  competition  stated: 

..  “In  the  instant  case  we  are  not  dealing  with  the 
principle  in  the  abstract.  The  proof  is  ample  that 
the  policy  of  the  Southern  Pacific  system  has  been 
to  favor  transportation  on  its  line  by  securing .  for 
itself,  whenever  practicable,  the  carriage  of  freight 
which  would  normally  move  eastward  or  westward 
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over  the  shorter  line  of  the  Central  Pacific  Railroad 
and  its  connections,  for  its  own  ranch  longer  and 
wholly  owned  southern  route.*  *  #  Tha  nrwnpftTlmg 
motive  of  this  course  of  conduct  is  obvious.  The 
Southern  Pacific  owns  and  controls  the  southerly 
route,  and  receives  100%  of  the  compensation  for 
freight  transported  by  its  road  and  water  hues. 
Over  the  Central  Pacific  route  it  receives  but  a 
fraction  of  the  freight  because  the  Union  Pacific  with 
its  eastern  connections  takes  up  the  carrying  from 
Ogden  to  the  east  Self-interest  dictates  the  solicita¬ 
tion  and  procurement  of  freight  for  the  longer  haul 
by  the  Southern  Pacific  lines”  (p.  231). 

A 

In  the  leading  case  of  Pennsylvania  Sugar  R.  Co .  v. 
American  Sugar  R.  Co.,  supra,  it  was  recognized  to  be 
unlawful  for  the  defendant  corporation  to  acquire  the 
majority  stock  of  the  plaintiff  and  by  electing  directors 
favorable  to  carrying  out  the  defendant’s  objectives  pre¬ 
vent  the  plaintiff  from  competing  with  the  defendant.  .  . 

In  Pennsylvania  Water  <&  Power  Co.  v.  Consolidated 
Gas  Electric  Co.,  supra,  the  Court  ruled  that  an  agreement 
between  three  competing  public  utility  companies  pursuant 
to  which  two  of  the  companies  invest  in  each  other  the 
absolute  power  to  control  the  other  in  its  operations, 
restricts  the  third  company  in  its  operations;  limits  the 
rights  of  the  companies  as  to  the  generation  of  electricity; 
restricts  the  companies  in  the  procurement  of  customers;  is 
violative  of  the  Sherman  Antitrust  Act.  In  the  course  of 
its  decision  the  Court  emphasized  the  threat  of  injury  to 
the  public  from  action  of  this  kind  relating  as  it  did  to  a 
public  utility. 

A  further  result  of  this  unlawful  plan  to  restrain  cable- 
radio  competition  is  the  fact  that  Mackay  has  induced 
foreign  administrations  to  agree  to  open  the  additional 
duplicate  radio  circuits  with  it  by  offering  to  trade  Commer¬ 
cial’s  cable  business  in  exchange  for  traffic  for  its  own  radio 
operation  (R.  295-303,  306-310,  498-503).  This  impairment 
and  destruction  of  an  appreciable  part  of  the  ability  of 
Appellant  to  obtain  inbound  traffic  from  these  foreign 
administrations  does  not  arise  from  lawful  competition 
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between  Mackay  and  Appellant  as  competing  radio  com¬ 
panies  but  solely  from  the  monopoly  power  of  AC&R  as  the 
sole  stockholder  of  Mackay  and  of  various  cable  companies, 
including  Commercial,  which  it  has  unlawfully  exercised  to 
gain  a  competitive  advantage.  United  States  v.  Griffith, 
334  IT.  S.  100, 106-107  (1948). 

k  The  AC&R,  Commercial  and  Mackay  corporations,  act¬ 
ing  unlawfully  in  combination  and  restraint  of  commerce, 
have  immediately  foreclosed  Appellant  from  participation 
in  a  substantial  share  of  inbound  traffic  from  The  Nether¬ 
lands  and  Portugal.  This  combination  has  the  power  to 
eliminate  competition  and  restrain  commerce  to  a  greater 
degree  by  diverting  all  of  Commercial’s  outbound  traffic  to 
Mackay ’s  circuits  and  thereby  diverting  even  more  and 
possibly  all  of  Appellant’s  inbound  business  to  the  cable- 
radio  combination.  Indeed,  the  record  is  clear  that  AC&R 
intends  <  to  use  its  solicitors  and  other  resources  to  divert 
specifically  routed  traffic  from  Commercial  to  Mackay  and 
will  handle  telegrams  via  Mackay  even  though  routed  via 
Commercial  (R.  205-209,  263-269,  498,  505,  643-645). 
i',j  AC&R,  Commercial  and  Mackay  have  allocated  to 
Mackay  on  a  non-competitive  basis  (1)  all  unrouted  traffic 
under  their  control  destined  to  Portugal  and  The  Nether¬ 
lands  (except  Rotterdam)  and  (2)  not  less  than  50% 
of  Commercial’s  traffic  to  The  Netherlands  and  not  less 
than  25%  of  Commercial’s  traffic  to  Portugal,  supra,  page 
57.  They  have  cooperated  and  conspired  to  divert  traffic 
from  Appellant  and  Western  Union  and  to  restrain  cable- 
radio  competition  among  all  companies  serving  The  Nether¬ 
lands  and  Portugal  by  operating  an  integrated  cable  and 
!  radio  system  and  transferring  traffic  between  cable  and 
radio  corporations  on  a  non-competitive  basis. 

It  is  submitted  that  the  plan  which  the  Commission  has 
approved  in  the  instant  Order  is  in  dear  violation  of  Sec¬ 
tion  314  of  the  Communications  Act.  Accordingly,  the 
Commission  erred  in  finding  Mackay  legally  qualified  to 
operate  the  instant  circuits,  and  that  such  operations  well 
serve  the  public  interest,  convenience  and  necessity. 


Far  these  reasons  it  is  submitted  that  the  Decision  and 
Order  in  so  far  as  appealed  should  be  reversed. 

Respectfully  submitted, 

Howard  R.  Hawkins, 

James  E.  Greeley, 
Attorneys  for  Appellant. 


Of  Counsel: 

Cahill,  Gobdon,  Zachbt  &  Reindel, 
John  T.  C ahull, 

Lawrence  J.  McKay, 

John  R.  Berminoham. 
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Appellant,  a  Delaware  corporation,  is  a  public  service 
radio  telegraph  carrier  which  has  repeatedly  been  licensed 
by  the  Federal  Communications  Commission.  It  furnishes 
to  the  public  point-to-point  service  within  the  United  States, 
sbip-to-shore  service,  and  direct  service  to  four  countries 
in  Europe  and  five  in  South  America.  It  is  a  unit  in  the 
system  of  the  Mackay  Companies,  sometimes  ealled  the 
International  System.  The  associated  Mackay  Radio  & 
Telegraph  Company,  a  California  corporation,  reaches 
certain  transpacific  points.  Other  units  in  the  system  are 
the  Postal  Telegraph  Land  Line  System  and  the  Commercial 
Cable  Company. 

Appellant  applied  to  the  Communications  Commission 
for  licenses  to  operate  a  direct  public  radiotelegraph  service 
between  its  stations  on  Long  Island  and  the  stations  of  the 
Norwegian  government  near  Oslo,  Norway.  In  January, 
1936,  the  Commission  (Telegraph  Division),  pursuant  to 
sections  307(a)  and  309(a)  of  the  Communications  Act  of 
1934,  48  Stat.  1064-1105,  as  amended  by  49  Stat.  1475,  50 
Stat.  56, 189-198,  47  U.  S.  C.  A.,  $$307(a),  309(a),  151-609, 
held  a  public  hearing  to  determine  whether  “public  interest, 


convenience,  or  necessity  would  be  served”  by  granting  the 
licenses.  On  June  3,  1936,  it  made  a  negative  finding  on 
that  question,  and  denied  Hie  applications.  The  full  Com¬ 
mission  affirmed  the  decision  and  order  of  the  Telegraph 
Division.  Appellant  appealed  to  this  court  under  section 
402  of  the  Communications  Act,  as  amended,  47  TJ.  S.  C.  A. 
§402.  R.  C.  A.  Communications,  Inc.  (hereafter  called 
RCAC)  and  the  Western  Union  Telegraph  Company  (here¬ 
after  called  Western  Union)  intervened. 

Both  Western  Union  and  the  Commercial  Cable  Com¬ 
pany  have  cables  to  England,  where  their  traffic  for  Norway 
is  transferred  to  one  of  several  foreign  connecting  carriers. 
The  French  Telegraph  Cable  Company  has  cables  from 
New  York  to  France,  and  there  transfers  Norwegian  traffic 
to  a  radio  circuit  The  appellant  handles  traffic  by  radio 
from  the  United  States  to  Copenhagen,  whence  it  is  for¬ 
warded  to  Norway  by  connecting  carriers.  Appellant’s 
traffic  to  Norway  is  small,  and  is  carried  at  a  loss.  Appel¬ 
lant  has  no  traffic  from  Norway,  as  the  Norwegian  adminis¬ 
tration  has  a  financial  interest  in  sending  messages  to  the 
United  States  by  a  direct  circuit.  There  is  only  one  direct 
service,  whether  by  cable  or  radio,  between  the  United 
States  and  Norway;  that  is  the  radio  circuit  operated  at  the 
American  end  by  the  intervener  RCAC,  and  at  the  Nor¬ 
wegian  end  by  the  Norwegian  Department  of  Telegraphs. 

The  several  carriers  handled  during  the  first  ten 
months  of  1935  the  following  percentages  of  the  telegraph 
business,  including  radio,  between  the  United  States  and 
Norway: 


Eastbotmd 

Westbound 

Western  Union _ 

22.93 

5.32 

Commercial  Cable  Com¬ 

• 

pany  . 

14.44 

7.03 

French  Telegraph 

Cable  Company _ 

.94 

.00 

Mackay  Radio  &  Tele- 

graph  Company,  Inc. 

1.01 

.00 

RCAC _ 

60.68 

87.65 

100.00  per  cent.  100.00  per  cent 
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Appellant  contends  that  the  Commission  committed 
error  of  law  in  failing  to  interpret  “public  convenience; 
interest  or  necessity”  as  necessarily  requiring  the  licensing 
of  a  competing  radio  circuit  to  Norway  so  as  to  end  what 
appellant  describes  as  the  monopoly  of  ECAC.  In  Federal 
Radio  Commission  v.  Nelson  Bros.  Bond  &  Mortgage  Co.; 
289  U.  S.  266,  285,  53  S.  Ct.  627,  77  L.  Ed.  1166,  89  A.  L.  B. 
406,  the  Supreme  Court  said:  “In  granting  licenses  the  com¬ 
mission  is  required  to  act  ‘as  public  convenience,  interest 
or  necessity  requires.’  This  criterion  is  not  to  be 
interpreted  as  setting  up  a  standard  so  indefinite  as  to 
confer  an  unlimited  power.  •  •  •  The  requirement  is  to  be 
interpreted  by  its  context,  by  the  nature  of  radio  trans¬ 
mission  and  reception,  by  the  scope,  character,  and  quality 
of  services.”  Part  of  the  context  is  section  1  of  the  Com¬ 
munications  Act,  47  U.  S.  C.  A.  §151,  which  states  that  the 
Commission  is  created  “for  the  purpose  of  regulating 
interstate  and  foreign  commerce  in  communication  by 
wire  aiid  radio  so  as  to  make  available,  so  far  as  possible^ 
to  all  the  people  of  the  United  States  a  rapid,  efficient, 
nation-wide  and  world-wide  wire  and  radio  communication 
service  with  adequate  facilities  at  reasonable  charges.” 
Nothing  is  said  here  about  competition  and  monopoly^ 
Appellant  cites  sections  311,  313,  and  314  of  the  act,  47 
U.  S.  C.  A.  §§311,  313,  314,  as  showing  that  Congress  conr 
siders  competition  in  radio  to  be,  inevitably,  in  the  public 
interest.  Sections  311  and  313  deny  licenses  to  radio  con¬ 
cerns  which  violate  the  anti-trust  laws.  Section  314  forbids 
the  acquisition  of  each  other’s  stock,  etc.,  by  radio  concerns 
on  the  one  hand  and  wire-telegraph  or  cable  concerns  on 
the  other,  with  the  purpose  or  effect  of  substantially  les¬ 
sening  competition  or  restraining  commerce,  or  “unlaw¬ 
fully  to  create  monopoly.”  To  prohibit  concerns,  unlaw¬ 
fully  to  create  monopoly”  is  to  recognize  that  monopoly 
may  be  lawful,  as  most  public  utility  monopolies  are.  These 
sections  do  not  show,  as  appellant’s  argument  implies,  a 
congressional  belief  that  two  radio-telegraph  circuits  are 
necessarily  better  than  one.  Such  a  belief  would  be  as 
strange  as  a  belief  that  two  telephone  systems,  or  two  rail- 

i 

i 

i 
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roads,  are  necessarily  better  than  one.  It  is  obvious  that 
two  concerns  are  sometimes  worse  than  one.  Sometimes 
the  traffic  will  not  support  two;  and  even  when  it  will, 
there  may  be  inadequate  individual  and  social  compensation 
for  the  wastes  of  duplication.  If  Congress  had  had  the 
odd  intention  of  requiring  the  Commission  to  issue  a  second 
license  wherever  a  first  had  been  issued,  Congress  could 
easily  have  said  so. 

Hie  Transportation  Act  of  1920  requires  a  railroad  to 
obtain  a  certificate  of  public  convenience  and  necessity” 
before  constructing  a  new  line,  and  a  finding  of  “public 
interest”  before  acquiring  another  line  by  lease  or  stock 
purchase.  49  U.  S.  C.  A.  $$1(18-22),  5(2),  20a  (2).1  As 
the  Supreme  Court  intimated  in  Federal  Radio  Commis¬ 
sion  v.  Nelson  Bros.  Bond  &  Mortgage  Co.,  289  U.  S.  266, 
285,  53  S.  Ct  627,  77  L.  Ed.  1166,  89  A.  L.  E.  406,  the 
meaning  of  that  language  throws  light  on  the  meaning 
of  “public  interest,  convenience  or  necessity”  in  the 
Communications  Act  of  1934.  In  the  New  York  Central 
Securities  case,  New  York  Cent.  Securities  Corporation 
v.  U.  S.,  287  IT.  S.  12,  53  S.  Ct.  45,  77  L.  Ed.  138,  the  court 
sustained  orders  of  the  Interstate  Commerce  Commis¬ 
sion,  based  on  a  finding  of  “public  interest,”  which  au¬ 
thorized  the  leasing  of  the  Big  Four  and  the  Michigan 
Central  Railroads  to  the  New  York  Central.  The  court 
said:  “The  term  ‘public  interest’  as  thus  used  is  not  a 
concept  without  ascertainable  criteria,  but  has  direct 
relation  to  adequacy  of  transportation  service,  to  its 
essential  conditions  of  economy  and  efficiency,  and  to 
appropriate  provision  and  best  use  of  transportation 
facilities.”  287  U.  S.  12,  25,  53  S.  Ct.  45,  48,  77  L.  9d.  138. 
The  purpose  of  the  requirement  “is  to  prevent  interstate 
carriers  from  weakening  themselves  by  constructing  or 
operating  superfluous  lines,  and  to  protect  them  from 
being  weakened  by  another  carrier’s  operating  in  inter¬ 
state  commerce  a  competing  line  not  required  in  the  pub¬ 
lic  interest”  Texas  R.  R.  Co.  v.  Northside  Railway  Co., 

1  Section  5(8)  expressly  exempts  acquisitions  under  section  5(2) 
from  the  operation  of  the  anti-trust  laws. 
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276  IT.  S.  475,  479,  48  S.  Ct  361*  362,  72  L.  Ed.  66L 
Congress  recognized  “that  competition  between  carriers  | 
may  resnlt  in  harm  to  the  public,  as  well  as  in  benefit.”  f 
Texas  <&  Pacific  Railway  Company  v.  Gulf ,  C.  <&  8.  F.  Ry. 
Co.,  270  U.  S.  266,  277,  46  S.  Ct  263,  266,  70  L.  Ed.  578. 
“Accordingly,  the  Commission  has  denied  construction  j 
applications  where  existing  services  were  deemed  reason-  ' 
ably  adequate,  where  needless  duplication  of  facilities  j 
would  result,  and  where  the  traffic  relied  upon  would  be  ! 
secured  largely  at  the  expense  of  other  roads.”  Sharfman,  i 
Interstate  Commerce  Commission,  VoL  HI- A,  p.  356. 

■\ 

(1)  Though  the  Communications  Act  forbids  the  licens-  j 
ing  of  concerns  which  violate  the  anti-trust  laws,  it  does  not  j 
apply  to  the  radiotelegraph  business  the  policy  of  free  com-  j 
petition,  but  a  contrary  policy.  Free  competition  means  I 
that  all  are  free  to  compete.  The  Communications  Act  for¬ 
bids  competition  by  all  who  cannot  prove  that  their  entry  j 
will  serve  the  “public  interest,  convenience  or  necessity.” 
Appellant  does  not  contend  that  the  Commission  must  | 
license  every  one  who  may  wish  to  conduct  a  radiotelegraph 
business  with  any  part  of  the  world.  But  that  conclusion 
would  follow  if  appellant  were  right  in  its  premise  that  the 
policy  of  the  anti-trust  acts  is  the  measure  of  the  Commis-  j 
sion’s  duty.  If  appellant,  and  it  alone,  were  licensed  to 
compete  with  RCAC,  all  others  would  be  excluded  from  j 
direct  radio  communication  with  Norway.  Such  a  situation  j 
would  stand,  with  regard  to  the  anti-trust  laws,  exactly  as  I 
the  present  RCAC  “monopoly”  stands.  Either  situation  j 
would  be  illegal  if  it  were  brought  about,  by  agreements  or  j 
other  devices,  without  governmental  sanction.  An  agree-  j. 
ment  by  two  concerns  to  exclude  all  others  from  competition 
is  an  obvious  violation  of  the  Sherman  Anti-Trust  Act, 
15  U.  S.  C.  A.  §§1-7, 15  note.  But  either  situation  is  legal  j 
when  it  is  brought  about  legally.  The  anti-trust  laws  are  I 
aimed  at  private  action,  not  at  governmental  action.  They 
do  not  require  the  granting  of  a  franchise  or  license  to  a j 
second  public  service  company  which  wishes  to  compete  with 
an  p-risting  service.  As  appellant  states,  it  is  “a  public 
service  radiotelegraph  carrier.” 

I 

I 

i 
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'  i  Appellant ’8  quotations  from  reports  of  the  former  Badio 
Commission  do  not  show,  as  appellant  contends,  that  that 
Commission  believed  language  in  the  Badio  Act  of  1927,  44 
Stat  1162,  to  require  the  licensing  of  competitive  radio 
services  wherever  the  traffic  would  support  them.  The 
quotations  show  merely  that  Commission’s  belief  that  the 
statute  permitted  it  to  adopt  such  a  policy  “for  its  own 
guidance.”  Badio  Commission  Report  for  year  ended  June 
30, 1928,  p.  30;  for  period  ended  Nov.  1, 1929,  p.  42.  More¬ 
over,  the  statutory  language  on  which  appellant  relies, 
which  was  reproduced  in  the  Communications  Act  and  has 
been  discussed  above,  will  not  bear  the  construction  for 
which  appellant  contends.  For  both  these  reasons,  the  doc¬ 
trine  that  the  re-enactment,  without  change,  of  statutory 
language  “which  had  previously  received  long-continued 
executive  construction,  is  ah  adoption  by  Congress  of  such 
construction”  ( United  States  v.  Cerecedo  Hermanos  y  Com- 
pania,  209  V.  S.  337,  339,  28  S.  Ct  532,  533,  52  L.  Ed.  821), 
is  not  applicable. 

(2)  In  our  opinion,  the  Commission  did  not  err  as 
matter  of  law  in  refusing  to  treat  “public  interest,  con¬ 
venience  or  necessity”  as  *  requiring,  by  definition,  the 
licensing  of  appellant 

(3,  4)  Appellant  contends  that  the  Commission’s  find¬ 
ings  of  fact  are  not  supported  by  substantial  evidence.  We 
are  to  accept  the  findings  of  fact,  “if  supported  by  sub¬ 
stantial  evidence,”  as  “conclusive  unless  it  shall  clearly 
appear  that  the  findings  of  the  Commission  are  arbitrary 
or  capricious.”  Communications  Act,  §402 (e),  47  U.  S.  C.  A. 
§402 (e).  “No  longer  is  the  court  entitled  to  revise  the 
commission’s  decision  and  to  enter  such  judgment  as  the 
court  may  think  just.  ”  It  “  is  not  concerned  with  the  weight 
of  evidence  or  with  the  wisdom  or  expediency  of  the 
administrative  action.”  Federal  Radio  Commission  v. 
Nelson  Bros.  Bond  <&  Mortgage  Co.,  289  U.  S.  266,  276,  277, 
53  S.  Ct.  627, 632, 77  L.  Ed.  1166, 89  A.  L.  B.  406.  Cf .  David¬ 
son  v.  Federal  Radio  Commission,  61  App.  D.  C.  249,  61  F. 
2d  401 ;  Telegraph  Herald  Co.  v.  Federal  Radio  Commission, 
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62  App.  D.  C.  240, 66  F.  2d  220, 222;  Eastland  Co. .v.  Federal 
Communications  Commission,  67  App.  D.  C.  316,  92  F.  2d 
467,471. 

.  .  The  Commission  in  its  “Statement  of  Facts  and  Grounds 
for  Decision”  finds  many  specific  facts,  and  concludes  (we 
insert  numbers):  “Upon  careful  consideration  of  all  the 
evidence,  the  Commission  finds  that  there  are  (1)  adequate 
radio  and  cable  facilities,  (2)  keen  competition  and  (3) 
service  with  which  there  is  no  complaint  The  proposed.  i 
new  circuit  would  not  offer  (4)  new  or  (5)  improved  ser¬ 
vice,  (6)  reduce  rates  or  (7)  create  traffic.  (8)  It  would 
decrease  the  revenues  of  all  established  competing  com-  |* 
panies  except  applicant  (9)  The  establishment  of  the  pro¬ 
posed  circuit  would  mean  the  practical  withdrawal  of  an 
associated  cable  company  from  competition.  (10)  The 
expected  increase  in  revenue  to  applicant  is  not  shown  to  be 
necessary  for  the  continued  operation  of  applicant  or  of  the 
International  System  as  competing  factors  in  international 
communication  service.  (11)  The  total  revenue  to  the 
American  owned  companies,  upon  which  this  country  must 
depend  for  its  independent  foreign  communications  system,  ,  | 
would  be  reduced  and  (12)  additional  expense  incurred 
(13)  without  any  corresponding  benefit  to  the  American 
people  by  reduced  rates  or  improved  service.  In  the  light 
of  these  facts  and  of  the  entire  record,  the  Commission  finds 
that  public  interest,  convenience  or  necessity  will  not  be 
served  by  the  granting  of  these  applications.” 

Disregarding  (13),  which  is  a  restatement  of  (5)  and 
(6),  here  are  twelve  basic  findings,  each  of  which  tends  to 
support  the  Commission’s  adverse  conclusion  on  the  ulti¬ 
mate  statutory  question  of  “public  interest,  convenience  or 
necessity.  Three  of  the  twelve  (1,  2,  3)  tend  to  show  that 
the  present  situation  is  satisfactory;  five  (4,  5,  6,  7,  10) 
that  licensing  appellant  would  not  improve  the  situation;  j 
and  four  (8,  9, 11, 12)  that  licensing  appellant  would  make 
the  situation  worse.  Host  of  these  basic  findings  are  in 
turn  supported  by  other  findings  of  a  more  detailed  char¬ 
acter.  In  our  opinion  the  ultimate  finding  and  the  basic 
findings  are  supported  by  substantial  evidence. 
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!  Appellant  contends  that  the  granting  of  its  application 
would  certainly  serve  the  public  interest,  convenience,  or 
necessity,  because  of  its  effect  upon  competition.  As  a 
proposition  of  law,  this  contention  has  been  discussed  above. 
As  a  proposition  of  fact,  it  rests  logically  upon  some  three 
premises,  express  or  implied:  First  that  there  is  today  less 
competition  than  the  interests  of  the  public  require;  second 
that  the  licensing  of  appellant  would  increase  competition; 
and  third  that  this  increase  would  result  in  more  benefit 
than  harm  to  the  public.  The  evidence  might  perhaps  have 
supported,  but  certainly  did  not  require,  a  finding  in  appel¬ 
lant’s  favor  on  any  one  of  these  three  points.  On  each, 
the  record  contains  substantial  evidence  to  the  contrary. 
First  The  evidence  in  support  of  the  Commission’s  finding 
of  “keen  competition”  is  not  impressive,  but  it  is  substan¬ 
tial  The  table  printed  above  shows  that  for  the  first  ten 
months  of  1935  the  intervener  RCAC  had  no  radio  compe¬ 
tition  westward,  and  very  little  eastward.  On  the  other 
hand,  the  table  provides  substantial  evidence  of  competition 
from  the  cable  companies ;  and  a  director  of  the  French  Tele¬ 
graph  Cable  Company  expressed  opposition  to  the  licensing 
of  appellant,  as  “the  introduction  of  a  new  element  of  com¬ 
petition  in  a  field  which  is  already  crowded  with  competing 
systems.  ’  ’  Appellant  argues  that  competition  between  radio 
and  cable  has  no  significance  for  legal  purposes.  This 
arbitrary  view  is  not  shared  by  Congress.  Section  314  of 
the  Communications  Act,  47  TJ.  S.  C.  A.  §314,  is  devoted 
wholly  to  an  effort  to  maintain  competition  between  radio 
circuits  on  the  one  hand  and  telegraph  and  cable  lines  on 
the  other.  Second.  If  appellant  were  granted  a  license  to 
Norway,  competition  of  radio  with  radio  would  increase. 
On  the  other  hand,  appellant’s  associated  company,  the 
Commercial  Cable  Company,  would  be  practically  eliminated 
from  competition,  since  the  proposed  contract  between 
appellant  and  the  Norwegian  administration  provides  that 
appellant  will  transmit  over  the  new  radio  circuit,  unless 
otherwise  routed  by  the  sender,  all  messages  received  by 
any  of  the  companies  in  appellant’s  system,  which  includes 


both  Postal  Telegraph  and  Commercial  Cable.  Therefore, 
the  licensing  of  appellant  would  practically  eliminate, 
between  the  United  States  and  Norway,  competition  of  cable 
with  cable,  and  would  sharply  reduce  competition  of  cable 
with  radio.  Third.  It  does  not  appear  that  these  changes 
in  the  competitive  situation  would  benefit  the  public.  Appel¬ 
lant  has  no  intention  of  reducing  rates ;  it  would  handle  all 
classes  of  traffic  over  the  proposed  circuit  at  the  same  rates 
now  charged  by  all  the  other  carriers.  While  appellant  con¬ 
tends,  without  dispute,  that  its  direct  service  over  the  pro¬ 
posed  circuit  would  be  better  than  its  present  indirect 
service  via  Copenhagen,  it  does  not  claim  that  its  service 
would  be  better  than,  or  in  any  way  different  from,  the 
existing  BCAC  service.  And  as  the  Norwegian  administra¬ 
tion  receives  50  per  cent,  of  the  tolls  for  radio  communica¬ 
tion,  and  a  much  smaller  fraction  of  cable  tolls,  the  Com¬ 
mission  properly  found  that  “the  total  revenue  to  the 
American-owned  companies,  upon  which  this  country  must 
depend  for  its  independent  foreign  communications  system, 
would  be  reduced”  by  the  diversion  of  Commercial  Cable 
traffic  to  the  appellant  Moreover,  the  record  shows  that 
foreign  governments  sometimes  use  the  entry  of  a  second 
radio  company  into  the  field  as  a  means  of  forcing  both 
companies  to  accept  more  onerous  terms,  including  a  smaller 
division  of  the  tolls,  than  were  previously  imposed  upon  a 
single  company. 

Appellant  complains  of  the  Commission’s  finding  that: 
“The  expected  increase  in  revenue  to  applicant  is  not  shown 
to  be  necessary  for  the  continued  operation  of  applicant  or 
of  the  International  System  as  competing  factors  in  inter¬ 
national  communication  service.”  Though  appellant’s 
latest  reports,  those  for  1934  and  1935,  showed  operating 
losses,  the  Commission  was  not  required  to  accept  the 
declarations  of  appellant’s  witnesses  that  new  circuits  were 
necessary.  Some  evidence  to  the  contrary  was  furnished 
by  appellant’s  operating  vice  president,  Mr.  Stone.  Sum¬ 
marizing  his  own  testimony,  he  said  with  regard  to  the 
prospects  for  1936 :  “We  will  be  on,  as  it  currently  appears. 


A-10 


so  far  as  the  cash  position  is  concerned,  a  self-supporting 
basis,  •  •  •  due  to  a  smaller  addition  to  our  plant  account 
than  in  recent  years,  and  in  particularly  1934;  second, 
reduced  expenses,  operating  and  otherwise;  and  third, 
increased  revenues.  ’  ’ 

(5,  6)  'Appellant  charges  that  the  Commission  refused 
to  consider  evidence  in  appellant’s  favor  and  thus  acted 
arbitrarily  and  capriciously.  The  Commission  states  that 
it  reached  its  conclusions  “upon  careful  consideration  of 
all  the  evidence”  and  “in  the  light  of  #  •  •  the  entire 
record.”  Nothing  in  the  record  suggests  the  contrary.  The 
Commission  was  under  no  obligation  to  recite  every  item 
of  evidence,  or  of  fact,  which  had  some  bearing  on  the 
questions  before  it.  Cf.  Saginaw  Broadcasting  Co,  v.  Fed¬ 
eral  Communications  Commission,  68  App.  D.  C.  282,  96  F. 
2d  554,  decided  March  16,  1938.  It  could  not  properly 
incorporate  a  1,300-page  record.  “There  is  no  requirement 
that  the  Commission  specify  the  weight  given  to  any  item 
of  evidence  or  fact  or  disclose  mental  operations  by  which 
its  decisions  are  reached.  Useful  precision  in  respect  of 
either  would  be  impossible.”  Baltimore  &  0.  R.  R,  Co.  v. 
United  States,  298  U.  S.  349,  359,  56  S.  Ct  797,  803,  80 
L.  Ed.  1209.  If  it  was  proved,  as  appellant  contends  and  the 
Commission  does  not  deny,  that  appellant  could  and  would 
give  an  efficient  service,  at  small  additional  cost  to  itself, 
without  causing  electrical  interference  or  using  additional 
frequencies,  it  does  not  follow  that  the  Commission  acted 
arbitrarily  or  capriciously  in  finding  that  the  public  interest, 
convenience,  or  necessity  would  not  be  served  by  granting 
the  license. 


Affirmed. 
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Appendix  B. 

Text  of  Statutes  Involved. 

A.  Communications  Act  of  1934,  as  amended  (47  U.  S.  C. 

§151  et  seq.). 

•  4  *  <  * 

§151.  For  the  purpose  of  regulating  interstate 
and  foreign  commerce  in  communication  by  wire  and 
radio  so  as  to  make  available,  so  far  as  possible,  to 
all  the  people  of  the  United  States  a  rapid,  efficient, 
Nation-wide,  and  world-wide  wire  and  radio  com¬ 
munication  service  with  adequate  facilities  at  reason¬ 
able  charges,  for  the  purpose  of  the  national 
defense,  for  the  purpose  of  promoting  safety  of 
life  and  property  through  the  use  of  wire  and  radio 
communication,  and  for  the  purpose  of  securing1  a 
more  effective  execution  of  this  policy  by  central¬ 
izing  authority  heretofore  granted  by  law  to  several 
agencies  and  by  granting  additional  authority  with 
respect  to  interstate  and  foreign  commerce  in  wire 
and  radio  communication,  there  is  created  a  commis¬ 
sion  to  be  known  as  the  *' ‘Federal  Communications 
Commission”,  which  shall  be  constituted  as  herein¬ 
after  provided,  and  which  shall  execute  and  enforce 
the  provisions  of  this  chapter  (June  19, 1934,  ch.  652, 
§1,  48  Stat.  1064;  May  20,  1937,  ch.  229  §1,  50  Stat 
189). 

•  •  •  •  •  • 

§309.  (a)  If  upon  examination  of  any  application 
for  a  station  license  or  for  the  renewal  or  modifica¬ 
tion  of  a  station  license  the  Commission  shall  deter¬ 
mine  that  public  interest,  convenience,  or  necessity 
would  be  served  by  the  granting  thereof,  it  shall 
authorize  the  issuance,  renewal,  or  modification 
thereof  in  accordance  with  said  finding.  la  the  event 
the  Commission  upon  examination  of  any  such  appli¬ 
cation  does  not  reach  such  decision  with  respect 
thereto,  it  shall  notify  the  applicant  thereof,  shall 
fix  and  give  notice  of  a  time  and  place  for  hearing 
thereon,  and  shall  afford  such  applicant  an  oppor¬ 
tunity  to  be  heard  under  such  rules  and  regulations 
as  it  may  prescribe. 
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(b)  Such  station  licenses  as  the  Commission  may 
grant  shall  be  in  such  general  form  as  it  may  pre¬ 
scribe,  bnt  each  license  shall  contain,  in  addition  to 
other  provisions,  a  statement  of  the  following  con¬ 
ditions  to  which  snch  license  shall  be  subject: 

(1)  The  station  license  shall  not  vest  in  the 
licensee  any  right  to  operate  the  station  nor  any  right 
in  the  use  of  the  frequencies  designated  in  the  license 
beyond  the  term  thereof  nor  in  any  other  manner 
than  authorized  therein. 

(2)  Neither  the  license  nor  the  right  granted 
thereunder  shall  be  assigned  or  otherwise  transferred 
in  violation  of  this  chapter. 

(3)  Every  license  issued  under  this  chapter  shall 
be  subject  in  terms  to  the  right  of  use  or  control 
conferred  by  section  606  of  this  title  (June  19, 1934, 
ch.  652,  §309, 48  Stat.  1085). 

•  •  •  •  •  • 

§314.  After  the  effective  date  of  this  chapter  no 
person  engaged  directly,  or  indirectly  through  any 
person  directly  or  indirectly  controlling  or  controlled 
by,  or  under  direct  or  indirect  common  control  with, 
such  person,  or  through  an  agent,  or  otherwise,  in  the 
business  of  transmitting  and/or  receiving  for  hire 
energy,  communications ,  or  signals  by  radio  in 
accordance  with  the  terms  of  the  license  issued  under 
this  chapter,  shall  by  purchase ,  lease ,  construction, 
or  otherwise,  directly  or  indirectly,  acquire,  own, 
control,  or  operate  any  cable  or  wire  telegraph  or 
telephone  line  or  system  between  any  place  in  any 
State,  Territory,  or  possession  of  the  United  States 
or  in  the  District  of  Columbia,  and  any  place  in  any 
foreign  country,  or  shall  acquire,  own,  or  control  any 
part  of  the  stock  or  other  capital  share  or  any  interest 
in  the  physical  property  and/or  other  assets  of  any 
such  cable,  wire,  telegraph,  or  telephone  line  or 
system,  if  in  either  case  the  purpose  is  and/or  the 
effect  thereof  may  be  to  substantially  lessen  competi¬ 
tion  or  to  restrain  commerce  between  any  place  in 
any  State,  Territory,  or  possession  of  the  United 
States,  or  in  the  District  of  Columbia,  and  any  place 
in  any  foreign  country,  or  unlawfully  to  create 
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‘‘monopoly  in  any  line  of  commerce;  nor  shall  any 
person  engaged  directly ,  or  indirectly  through  any 
person  directly  or  indirectly  controlling  or  controlled 
by,  or  wider  direct  or  indirect  common  control  with, 
such  person,  or  throngh  an  agent,  or  otherwise,  in 
the  business  of  transmitting  and/or  receiving  for 
hire  messages  by  any  cable,  wire,  telegraph,  or  tele¬ 
phone  line  or  system  (a)  between  any  place  in  any 
State,  Territory,  or  possession  of  the  United  States, 
or  in  the  District  of  Columbia,  and  any  place  in  any 
other  State,  Territory,  or  possession  of  the  United 
States;  or  (b)  between  any  place  in  any  State,  Terri¬ 
tory,  or  possession  of  the  United  States,  or  the  Dis¬ 
trict  of  Columbia,  and  any  place  in  any  foreign 
country,  by  purchase,  lease,  construction,  or  other¬ 
wise,  directly  or  indirectly  acquire,  own,  control,  or 
operate  any  station  or  the  apparatus  therein,  or  any 
system  for  transmitting  and/or  receiving  radio  com¬ 
munications  or  signals  between  any  place  in  any 
State,  Territory,  or  possession  of  the  United  States, 
or  in  the  District  of  Columbia,  and  any  place  in  any 
foreign  country,  or  shall  acquire,  own,  or  control 
any  part  of  the  stock  or  other  capital  share  or  any 
interest  in  the  physical  property  and/or  other  assets 
of  any  such  radio  station,  apparatus,  or  system,  if 
in  either  case  the  purpose  is  and/or  the  effect  thereof 
may  be  to  substantially  lessen  competition  or  to 
restrain  commerce  between  any  place  in  any  State, 
Territory,  or  possession  of  the  United  States,  or  in 
the  District  of  Columbia,  and  any  place  in  any  foreign 
country,  or  unlawfully  to  create  monopoly  in  any  line 
of  commerce  (June  19,  1934,  ch.  652,  §314,  48  Stat. 
1087). 

•  ••••• 

§402.* *•  (b)  An  appeal  may  be  taken,  in  the  man¬ 
ner  hereinafter  provided,  from  decisions  of  the  Com¬ 
mission  to  the  Court  of  Appeals  of  the  District  of 
Columbia  in  any  of  the  following  cases : 

(1)  By  any  applicant  for  a  construction  permit  for 
a  radio  station,  or  for  a  radio  station  license,  or  for 
renewal  of  an  existing  radio  station  license,  or  for 
modification  of  an  existing  radio  station  license, 
whose  application  is  refused  by  the  Commission. 

(2)  By  any  other  person  aggrieved  or  whose  in¬ 
terests  are  adversely  affected  by  any  decision  of  the 


Commission  granting  or  refusing  any  such  appli- 
•  •  cation. 

(3)  By  any  radio  operator  whose  license  has  been 
suspended  by  the  Commission. 

(o)  Such  appeal  shall  be  taken  by  filing  with  said 
court  within  twenty  days  after  the  decision  com¬ 
plained  of  is  effective,  notice  in  writing  of  said  appeal 
and  a  statement  of  the  reasons  therefor,  together 
with  proof  of  service  of  a  true  copy  of  said  notice 
and  statement  upon  the  Commission.  Unless  a  later 
date  is  specified  by  the  Commission  as  part  of  its 
decision,  the  decision  complained  of  shall  be  con¬ 
sidered  to  be  effective  as  of  the  date  on  which  public 
announcement  of  the  decision  is  made  at  the  office  of 
the  Commission  in  the  city  of  Washington.  The 
Commission  shall  thereupon  immediately,  and  in  any 
event  not  later  than  five  days  from  the  date  of  such 
service  upon  it,  mail  or  otherwise  deliver  a  copy  of 
said  notice  of  appeal  to  each  person  shown  by  the 
records  of  the  Commission  to  be  interested  in  such 
appeal  and  to  have  a  right  to  intervene  therein  under 
the  provisions  of  this  section,  and  shall  at  all  times 
thereafter  permit  any  such  person  to  inspect  and 
make  copies  of  the  appellant’s  statement  of  reasons 
for  said  appeal  at  the  office  of  the  Commission  in  the 
city  of  Washington.  Within  thirty  days  after  the 
filing  of  said  appeal  the  Commission  shall  file  with 
the  court  the  originals  or  certified  copies  of  all  papers 
and  evidence  presented  to  it  upon  the  application  or 
order  involved,  and  also  a  like  copy  of  its  decision 
thereon,  and  shall  within  thirty  days  thereafter  file 
a  full  statement  in  writing  of  the  facts  and  grounds 
for  its  decision  as  found  and  given  by  it,  and  a  list 
of  all  interested  persons  to  whom  it  has  mailed  or 
otherwise  delivered  a  copy  of  said  notice  of  appeal. 

B.  Administrative  Procedure  Act  (5  U.  S.  C.  §1001 
et  seq.). 

§1006.  Hearings;  presiding  officers;  powers  and 
duties;  burden  of  proof;  evidence;  record  as  basis 
for  decision. 


I 

I 

(e)  Except  as  statutes  otherwise  provide,  the  pro¬ 
ponent  of  a  rule  or  order  Bhall  have  the  burden  of 
proof.  Any  oral  or  documentary  evidence  may  be 
received,  but  every  agency  shaU  as  a  matter  of  policy 
provide  for  the  exclusion  of  irrelevant,  immaterial, 
or  unduly  repetitious  evidence  and  no  sanction  shall 
be  imposed  or  rule  or  order  be  issued  except  upon 
consideration  of  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  any  party  and  as  sup¬ 
ported  by  and  in  accordance  with  the  reliable,  proba¬ 
tive,  and  substantial  evidence.  Every  party  shall 
have  the  right  to  present  his  case  or  defense  by  oral 
or  documentary  evidence,  to  submit  rebuttal  evi¬ 
dence,  and  to  conduct  such  cross-examination  as  may  j 
be  required  for  a  full  and  true  disclosure  of  the  facts. 

In  rule  making  or  determining  claims  for  money  or 
benefits  or  applications  for  initial  licenses  any  agency  | 
may,  where  the  interest  of  any  party  will  not  be  pre¬ 
judiced  thereby,  adopt  procedures  for  the  submission 
of  all  or  part  of  the  evidence  in  written  form. 

§1009.  Judicial  review  of  agency  action. 

j 

Except  so  far  as  (1)  statutes  preclude  judicial 
review  or  (2)  agency  action  is  by  law  committed  to 
agency  discretion. 

i 

I 

Rights  of  review. 

i 

I 

(a)  Any  person  suffering  legal  wrong  because  of 
any  agency  action,  or  adversely  affected  or  aggrieved 
by  such  action  within  the  meaning  of  any  relevant 
statute,  shall  be  entitled  to  judicial  review  thereof. 

j 

Scope  of  review. 

(e)  So  far  as  necessary  to  decision  and  where 
presented  the  reviewing  court  shall  decide  all  relevant 
questions  of  law,  interpret  constitutional  and  statu¬ 
tory  provisions,  and  determine  the  meaning  or  appli¬ 
cability  of  the  terms  of  any  agency  action.  It  shall  I 
(A)  compel  agency  action  unlawfully  withheld  or  i 
unreasonably  delayed;  and  (B)  hold  unlawful  and 
set  aside  agency  action,  findings,  and  conclusions  j 
found  to  be  (1)  arbitrary,  capricious,  an  abuse  of 
discretion,  or  otherwise  not  in  accordance  with  law; 

4  !' 

\f 

j 


i 

I 


(2)  contrary  to  constitutional  right,  power,  privilege, 
or  immunity;  (3)  in  excess  of  statutory  jurisdiction, 
authority,  or  limitations,  or  short  of  statutory  right; 

(4)  without  observance  of  procedure  required  by  law; 

(5)  unsupported  by  substantial  evidence  in  any  case 
subject  to  the  requirements  of  sections  1006  and  1007 
of  this  title  or  otherwise  reviewed  on  the  record  of 
an  agency  hearing  provided  by  statute ;  or  (6)  un¬ 
warranted  by  the  facts  to  the  extent  that  the  facts 
are  subject  to  trial  de  novo  by  the  reviewing  court. 
In  making  the  foregoing  determinations  the  court 
shall  review  the  whole  record  or  such  portions  thereof 
as  may  be  cited  by  any  party,  and  due  account  shall 
be  taken  of  the  rule  of  prejudicial  error.  June  11, 
1946,  c.  324,  §10,  60  Stat.  243. 
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Intervenor  disagrees  with  the  “Statement  of  the  Ques¬ 
tion  Presented”  by  Appellant 

The  question  presented  is  whether  the  Federal  Com¬ 
munications  Commission  (1)  acted  arbitrarily  or  capri¬ 
ciously,  (2)  made  findings  of  fact  unsupported  by  substantial 
evidence,  or  (3)  committed  error  of  law— in  finding  and  con¬ 
cluding  that  a  grant  of  Intervenor ’s  applications  for  au¬ 
thority  to  provide  direct  radiotelegraph  service  to  The 
Netherlands  and  Portugal,  in  competition  with  the  direct 
radiotelegraph  service  of  Appellant,  would  serve  “public 
interest,  convenience,  or  necessity”. 
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Counter-Statement  of  the  Case. 

A.  The  Parties. 

L  The  Intervenor,  Mackay  Radio  and  Telegraph  Company,  Inc. 

The  Intervenor,  Mackay  Radio  and  Telegraph  Com¬ 
pany,  Inc.,  is  a  common  carrier  engaged  in  international 
radiotelegraph  service  and  is  a  wholly  owned  subsidiary  of 
American  Cable  &  Radio  Corporation  (hereinafter  called 
“AC&R”)  which  also  owns  The  Commercial  Cable  Com¬ 
pany  (hereinafter  called  “Commercial”)  and  All  America 
Cables  and  Radio,  Inc.  (hereinafter  called  “All  America”). 

In  1926,  The  Mackay  Companies,  an  entity  which  was 
then  the  parent  of  Commercial,  organized  Commercial  Wire¬ 
less,  Inc.,  (subsequently  renamed  Mackay  Radio  and  Tele¬ 
graph  Company  (Delaware))  to  engage  in  radiotelegraph 
operations  on  the  east  coast  of  the  United  States.  In  1927 
The  Mackay  Companies  organized  Mackay  Radio  and  Tele¬ 
graph  Company  (California)  which  then  acquired  the  com¬ 
munications  operations  of  the  Federal  Telegraph  Company. 
In  1928  The  Mackay  Companies,  with  its  radio,  wire 
telegraph  and  ocean  cable  subsidiaries,  were  acquired, 
through  an  intermediate  holding  company,  by  the  Inter¬ 
national  Telephone  and  Telegraph  Corporation  (herein¬ 
after  called  “IT&T”).  Following  a  series  of  corporate 
changes,  Mackay  (Delaware)  and  Mackay  (California) 
became  wholly  owned  by  AC&R,  (a  subsidiary  of  IT&T) 
and  in  1943,  the  California  Company  was  merged  into  the 
Delaware  Company,  which  is  the  Intervenor  herein. 

Intervener’s  first  international  radiotelegraph  circuits 
were  established  in  1929.  Since  that  time,  Intervenor  has 
established  additional  direct  radiotelegraph  circuits,  and 
as  of  the  date  of  the  hearing  it  was  authorized  by  the  Com¬ 
mission  to  operate  circuits  with  39  overseas  points  of 
communication.  It  operates  fixed  public  point-to-point 
radio  stations  in  the  vicinity  of  New  York,  New  York;  San 
Francisco,  California ;  Honolulu,  Hawaii ;  Manila,  P.  L ;  and 
Tangier,  North  Africa  and  maintains  offices  at  each  of  the 


2 


points  named  and  also  in  Washington,  D.  C.  Prior  to  the 
grant  of  the  applications  in  issue,  Intervenor’s  traffic  to 
The  Netherlands  was  transferred  to  its  affiliate,  Commer¬ 
cial;  its  traffic  to  Portugal  was  relayed  through  the  Lima, 
Peru,  radiotelegraph  station  of  its  affiliate,  All  America. 
-  The  direct  circuits  involved  are  now  in  operation,  this 
Court  having  denied  Appellant’s  Petition  for  a  Stay  Order. 

,  Commercial,  through  its  own  cable  facilities,  provides 
service  to  Canada,  the  Azores,  Eire,  England  and  France. 
Through  leased  facilities,  it  provides  service  beyond  its 
terminals  to  Belgium,  Germany  and  The  Netherlands. 
Through  connection  with  other  cable  and  radio  carriers,  it 
provides  service  to  other  countries,  including  Portugal. 

2.  The  Appellant,  RCA  Communications,  Inc. 

The  Appellant,  BCA  Communications,  Inc,  a  wholly 
owned  subsidiary  of  the  Radio  Corporation  of  America 
!  (hereinafter  called  “RCA”),  was  organized  in  1929  to  oper- 
i  ate  the  international  radiotelegraph  business  previously 
operated  as  a  department  of  the  parent  company.  RCA  was 
incorporated  in  1919  and  entered  into  the  radiotelegraph 
!  field  through  purchase  of  the  assets  and  patent  rights  of  the 
i  American  Marconi  Company,  which  was  then  owned  and 
controlled  by  the  British  Marconi  Company-  Appellant 
operates  radio  stations  in  the  vicinity  of  New  York,  New 
York;  Marion,  Massachusetts;  San  Francisco,  California; 
San  Juan,  Puerto  Rico;  Honolulu,  Hawaii;  Manila,  P.  L; 
i  Dominican  Republic;  Haiti;  and  Tangier,  North  Africa. 
As  of  the  time  of  this  proceeding,  it  operated  or  was  author¬ 
ized  to  operate  direct  radiotelegraph  circuits  between  the 
United  States  and  61  overseas  or  foreign  points,  including 
i  the  two  points  here  at  issue,  The  Netherlands  and  Portugal 

3.  The  Western  Union  Telegraph  Company. 

The  Western  Union  Telegraph  Company  (hereinafter 
called  “Western  Union”),  although  a  party  to  the  proceed¬ 
ing  before  the  Commission,  did  not  join  in  Appellant’s  Peti¬ 
tion  for  Review  of  the  Commission’s  Decision.  Western 
Union  is  engaged  in  both  domestic  and  international  com- 
r  munications  by  wire  and  submarine  cable.  Through  its  own 
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or  leased  cable  and  wire  facilities,  Western  Union  provides 
telegraph  service  to  Canada,  the  Azores,  England,  France, 
Belgium,  Germany  and  The  Netherlands  within  the  Euro¬ 
pean  area.  Through  the  connecting  facilities  of  other  cable 
and  radio  carriers,  service  is  also  provided  to  other  coun¬ 
tries,  including  Portugal. 

B.  The  Proceeding. 

Applications  were  filed  by  Intervenor  with  the  Federal 
Communications  Commission  (hereinafter  called  “Com¬ 
mission”),  on  or  about  May  29, 1946,  for  authority  to  estab¬ 
lish  direct  radiotelegraph  circuits  between  the  United 
States  on  the  one  hand,  and  The  Netherlands,  Portgual  and 
Surinam  on  the  other  hand.  Subsequently,  Intervenor  filed 
an  application  to  operate  with  The  Netherlands  through 
Intervenor ’s  relay  station  at  Tangier,  North  Africa.  In 
February  1947,  Intervenor  requested  special  temporary 
^authority  to  communicate  with  The  Netherlands,  Portugal 
and  Surinam.  Pursuant  to  such  authority  granted,  on  Octo¬ 
ber  20,  1947  Intervenor  opened  a  direct  radiotelegraph 
circuit  to  Portugal  and  on  November  17,  1947,  the  direct 
circuit  with  Surinam  was  inaugurated.  Intervenor  also 
had  tested  and  was  prepared  to  open  the  circuit  to  The 
Netherlands  via  its  Tangier  relay  station.  However,  after 
protest  and  opposition  of  Appellant,  the  Commission  can¬ 
celled  the  special  temporary  authorizations  and  Intervenor 
was  required  to  close  the  direct  circuits. 

By  the  same  order,  the  Commission  designated  Inter- 
venor’s  applications  for  hearing.  Western  Union  was  per¬ 
mitted  to  intervene  in  opposition  to  the  applications.  The 
hearings  were  conducted  before  the  designated  presiding 
officer  beginning  April  26,  1948  and  continuing  during  21 
non-consecutive  days  thereafter,  the  record  being  dosed  on 
•  June  22,  1948. 

C.  The  Issues. 

Upon  consideration  of  the  record  before  it,  the  Com¬ 
mission  determined  that  the  applications  of  Intervenor  for 
authority  to  establish  direct  radiotelegraph  communication 
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service  between  the  United  States  and  The  Netherlands  and 
Portugal  would  serve  the  “public  interest,  convenience, 
or  necessity”  and  accordingly  granted  those  applications. 
(Section  309  of  the  Communications  Act  of  1934;  U.  S.  C. 
Title  47,  Sec.  309  ;  48  Stat  1085).  In  the  same  proceeding 
the  Commission  determined  that  the  “public  interest,  con¬ 
venience,  or  necessity”  would  not  be  served  by  a  grant 
of  Ihtervenor’s  applications  for  authority  to  establish 
direct  radiotelegraph  service  between  the  United  States  and 
Surinam  and,  in  accordance  with  its  determination,  the 
Commission  denied  Intervenor’s  application  for  such 
authority. 

The  issues  presented  by  this  Appeal  are: 

(1)  whether  the  findings  of  the  Commission  are  arbi¬ 
trary  or  capricious; 

.  *  / 

(2)  whether  the  findings  of  fact  by  the  Commission 
are  supported  by  substantial  evidence; 

(3)  whether  the  Commission  has  committed  error  of 

>  law  in  reaching  its  decision  in  the  proceeding 

before  it 

The  portions  of  Appellant’s  Brief  entitled  “Statement 
of  the  Question  Presented  ”  (first  page),  “Statement”  and 
“Statement  of  Points”  (pages  3-9),  are  an  argumentative 
presentation  of  Appellant’s  contentions,  and  accordingly, 
will  be  considered  within  the  Argument  of  this  Brief  inso¬ 
far  as  material  to  the  issues  of  this  Appeal. 

II. 

Summary  of  Argument 

■  ♦  •  »  t 

It  is  Intervenor’s  position  that  the  record  in  this  case 
fully  supports  the  findings  of  fact  made  by  the  Commission. 
Those  findings  demonstrate  that  without  any  impairment  of 
the  public  interest  but  to  the  contrary  with  benefit  to  the 
public,  the  proposed  service  will  provide  improvement  over 
existing  indirect  services  and  enhance  the  competitive  situa¬ 
tion  in  the  international  telegraph  field.  The  Commission 
has  made  many  findings,  which  are  detailed  in  the  Argu- 
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ment  hereinafter,  tending  to  show  that  the  public  will 
benefit  from  the  service  proposed  by  Intervenor. 

The  Commission’s  Decision  reflects  a  thorough  analysis 
of  an  extensive  record.  The  Decision  demonstrates  on  its 
face  that  the  Commission  has  weighed  every  pertinent 
factor,  including  those  facts  which  Appellant  contends  show 
prejudice  to  the  public.  The  Commission,  in  the  exercise 
of  its  responsibility,  must  be  permitted  to  determine  the 
weight  which  should  be  accorded  the  facts  of  record  and  to 
decide,  from  its  experience  in  and  knowledge  of  the 
industry,  whether  it  is  in  the  public  interest  to  grant  or 
deny  applications  such  as  those  in  issue. 

Despite  Appellant’s  contention  that  the  Commission  is 
“speculating”  on  the  future,  it  is  apparent  that  the  Com¬ 
mission’s  reasoning  is  an  application  of  past  experience 
to  present  facts  in  determining  the  future  “public  interest, 
convenience,  or  necessity”;  a  fulfillment  of  the  Commis¬ 
sion’s  responsibility  in  this  case.  The  Commission’s  Deci¬ 
sion  does  not  reverse  previously  existing  regulatory  policy 
but  is  in  fact  a  continuation  of  such  policy  applied  to  current 
facts  and  conditions.  Even  if,  as  Appellant  contends,  the 
Decision  is  a  reversal  of  previous  policy,  such  reversal  is 
neither  contrary  to  law  nor  a  deviation  from  the  statutory 
standard  pursuant  to  which  the  Commission  acts  upon 
applications  for  radiotelegraph  licenses. 

The  Decision  of  the  Commission  does  not  contravene 
the  anti-trust  or  anti-monopoly  sections  of  the  Communica¬ 
tions  Act  but,  to  the  contrary,  opposes  a  potential  monopoly 
on  the  part  of  Appellant. 

The  following  Argument  will  demonstrate  to  the  Court 
that  the  Commission’s  action  is  neither  arbitrary  nor 
capricious;  that  the  findings  of  fact  of  the  Commission 
are  supported  by  substantial  evidence;  and,  that  the  Com¬ 
mission  has  committed  no  error  of  law  in  granting  Inter¬ 
venor ’s  applications  to  communicate  with  The  Netherlands 
and  Portugal  by  means  of  direct  radiotelegraph  facilities, 
in  lieu  of  the  indirect  facilities  to  which  Intervenor  is 
presently  limited  for  the  handling  of  such  traffic. 
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III. 

Argument 


A.  The  Findings  of  the  Commission  are  not  Arbitrary  or 
Capricious. 

The  Court  will  observe,  in  reading  the  Decision  of  the 
Commission  which  is  the  basis  for  appeal  in  this  proceed¬ 
ing,  that  the  Commission  has  analyzed  an  extensive  record 
and  has  considered  and  weighed  every  fact  which  might 
have  aided  its  determination  of  the  effect  upon  the  public 
interest  involved  in  the  applications  before  it  Not  only 
has  the  Commission  set  forth  those  facts  which  led  to 
its  affirmative  decision  in  this  case,  hut  it  has  discussed  at 
length  and  evaluated  those  facts  which  might  be  considered 
as  militating  against  a  grant  of  Intervenor’s  applications 
(E.  550-632). 

It  is  dear  from  Appellant’s  Brief  that  all  of  the  facts, 
which  Appellant  contends  should  have  resulted  in  denial 
of  the  applications,  were  considered  fully  by  the  Commis¬ 
sion.  Appellant’s  argument  shows  that  its  basic  disagree¬ 
ment  with  the  Commission  is  one  as  to  the  weight  which 
should  be  accorded  to  the  various  dements  involved  in  the 
statutory  standard  of  “public  interest,  convenience,  or 
necessity.”  The  Commission  found  the  basic  facts  upon 
which  Appellant’s  argument  depends,  i.e., 

(1)  The  existing  capacity  is  more  than  sufficient 
to  handle  the  present  volume  of  telegraph  traffic 
under  normal  operating  conditions  (B.  604). 

(2)  The  proposed  service  will  not  be  conducted 
at  reduced  rates  (B.  605). 

(3)  The  proposed  service  may  not  be  faster  or 
otherwise  superior  to  the  service  now  provided  by 
Appellant  (B.  605). 

(4)  The  proposed  service  will  result  in  a  redis¬ 
tribution  of  traffic  among  carriers  rather  than  creat¬ 
ing  new  traffic  in  any  substantial  degree  (B.  606). 

(5)  The  proposed  service  will  result  in  some¬ 
what  increased  operating  expenses  (B.  607). 
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(6)  The  proposed  service  will  resnlt  in  reduction 
'  of  traffic  and  revenues  which  would  otherwise  accrue 
to  Intervenor’s  competitors,  Appellant  and  Western 
Union  (B.  607). 

Weighed  against  those  findings,  however,  the  Commis¬ 
sion  evaluated  other  factors  which  in  its  opinion  justified 
a  grant  of  the  applications  at  issue.  Thus  it  found  that: 

(1)  •  •  the  speed  of  service  proposed  to  be 
rendered  by  Mackay  in  transmission  between  New 
York  and  Amsterdam  •  •  •  would  be  better  than 
that  rendered  by  Commercial  or  by  Mackay  over  any 
indirect  circuit  that  it  could  use”  (E.  576;  see  also  ! 
E.  605-606). 

(2)  “It  appears  also  that  Mackay ’s  proposed 
direct  radio  circuit  (to  Portugal)  would  provide  j 
faster  and  more  accurate  service  than  that  provided  j 
by  cable  via  the  Azores  where  manual  relays  are  ! 
involved  and  faster  and  more  accurate  service  than  j 
that  provided  by  Mackay  via  Lima  where  manual 
relays  are  also  involved”  (B.  596;  see  also  B.  605- 
606).  | 

(3)  “The  record  shows  that  Mackay  as  well  as  | 
ECAC  has  been  licensed  by  the  Commission  to  com¬ 
municate  with  numerous  points  throughout  the  world  j 
and  that  Mackay  as  well  as  ECAC  has  been  and  is 
now  engaged  in  a  world-wide  telegraph  service.  The 
record  shows  that  Mackay  is  financially  and  tech-  j 
ideally  qualified  to  provide  service  to  the  points  at 
issue.  In  addition,  Mackay’s  ability  to  render  ade-  ! 

■  quate  telegraph  service  appears  dear  from  the  rec-  j 
ord  herein”  (E.  605;  see  also  B.  628). 

(4)  “•  •  •  Mackay  is  legally  qualified  to  be 
licensed  to  operate  the  circuits  to  the  points  involved  I 
herein”  (B.  615;  see  also  E.  628). 

(5)  “•  •  •  a  grant  of  Mackay’s  applications  \ 
herein,  while  resulting  in  some  decrease  in  cable  i 
competition,  will  increase  over-all  competition  for  \ 
telegraph  traffic  generally,  and  will  introduce  more 
effective  competition  between  radiotelegraph  carriers  ! 
serving  the  points  involved”  (B.  606^607 ;  see  also  i 
B.  628-629). 


(6)  such  grant  would  be  financially  bene¬ 
ficial  to  Mackay  and  the  AC&R  system  of  which  it  is 
apart*’  (R.607). 

(7)  &  grant  0f  Mackay  *s  applications 
would  not  endanger  the  ability  of  RCAC  or  Western 
Union  to  continue  to  render  competitive  interna¬ 
tional  telegraph  service”  (R.  607;  see  also  R.  581 
and  594). 

(8)  “•  •  •  it  appears  that  the  added  costs 
which  might  result  on  an  industry-wide  basis  will 
be  relatively  small  so  that  the  impact  on  the  rate 
structure  as  a  whole  should  not  be  substantial”  (R. 
607). 

(9)  “•  •  •  the  volume  of  telegraph  traffic 
exchanged  between  the  United  States  and  foreign 
and  overseas  points  has  more  than  doubled  between 
1936  and  1947.  The  over-all  increase  in  the  volume 
of  traffic  has  also  been  reflected  in  the  case  of  the 
three  countries  which  Mackay  seeks  authority  to 
serve  herein.  •  •  •  From  the  foregoing,  it  is  appar¬ 
ent  that  even  if  Mackay ’s  applications  herein  are 
granted,  and  it  is  added  as  a  fourth  carrier  to  the 
three  carriers  now  serving  each  of  these  points,  there 
still  would  be  considerably  more  traffic  available  per 
carrier  to  each  of  such  points  than  there  was  avail¬ 
able  in  1936  to  the  carriers  then  serving  the  points” 
(R.  619). 

(10)  •  •  there  has  been  a  strong  trend  in 
international  telegraph  traffic  from  cable  to  radio 
since  the  Oslo  decision  in  1936.  At  that  time  the 
cable  carriers  had  the  predominant  position,  han¬ 
dling  over  70  percent  of  the  total  United  States  inter¬ 
national  telegraph  traffic.  •  •  •  Ten  years  later, 
however,  in  1946,  the  radio  carriers  were  handling 
a  majority  of  the  total  United  States  international 
telegraph  traffic  (53.4  per  cent)”  (R.  620). 

(11)  “It  appears,  as  is  evidenced  in  the  case  of 
each  of  the  points  involved  herein,  that  one  of  the 
basic  reasons  for  that  trend  is  the  national  and  pro¬ 
prietary  interest  of  many  foreign  administrations 
(with  whom  the  American  radio  carriers  must  cor¬ 
respond:  and  upon  whom  the  American  cable  carriers 
must  depend  for  their  operating  privileges  and  con¬ 
ditions),  in  developing  radiotelegraph  traffic  from 
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telegraph  service  to  Portugal  is  reasonably  feasible” 

(B.  629-630;  see  also  B.  583-585). 

The  Appellant’s  position  is  reflected  by  its  Brief  when 
it  states  that  the  statutory  standard  of  public  interest  in  the 
past  has  been  applied  and  enforced  by  certain  definite  legal 
criteria  and  that  “Of  these  criteria,  three  are  of  primary 
importance”  (Appellant’s  Brief,  page  3).  Here,  Appellant 
is  trying  to  assume  the  function  of  the  Commission  in 
determining  the  importance  to  be  given  to  the  various 
elements  involved  in  the  statutory  standard.  It  is  obvious 
that  Appellant,  despite  its  allegations,  is  not  challenging 
the  findings  of  the  Commission  on  the  ground  that  they  are 
arbitrary  or  capricious  but  rather  disagrees  with  the  weight 
which  the  Commission  has  accorded  the  various  facts  found. 

Manifestly,  the  Decision  of  the  Commission  was  issued 
only  after  a  deliberate  and  careful  study  of  the  factors  « 
involved  and  with  no  trace  of  haste  or  arbitrary  conduct  on 
the  Commission’s  part  Each  of  the  above  quoted  findings 
of  fact  tends  to  support  the  ultimate  findings  and  conclusion 
of  the  Commission.  It  is  respectfully  submitted  that  the 
ultimate  findings  of  the  Commission  cannot  be  considered 
arbitrary  or  capricious  and  must  be  sustained,  if  the  basic 
findings  of  fact  are  supported  by  substantial  evidence.  The  4 
question  of  the  weight  to  be  accorded  the  various  facts  of 
record,  the  soundness  of  reasoning  in  judging  the  weight, 
and  the  wisdom  of  the  decision  reached  are  matters  which 
are  peculiarly  within  the  scope  of  the  responsibility  of  the 
regulatory  Commission.  (See  pages  47-49  hereinafter.) 7  4 

,  .  1  ■  <  t  1  ’  V . 

•  .  *  •  *  ( •  ’  ,  . 

B.  The  Findings  of  Fact  of  the  Commission  are  Supported 

by  Substantial  Evidence. 

Appellant  contends  that  the  proposed  service  of  Inter- 
venor  will  prejudice  the  public,  as  it  will  not  be  superior  to  4 
existing  service,  will  result  in  an  increase  in  rates,  will  have 
an  adverse  effect  upon  existing  service,  will  reduce  compe¬ 
tition,  will  adversely  affect  competitive  carriers  and  will 
require  additional  radio  frequencies.  -  Appellant  contends 
further  that  the  Commission  has  granted  the  applications  at 


%  ; 
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415-417).  Moreover,  the  international  carriers  are  con¬ 
stantly  adding  to  plant  investment  (B.  356). 
r  Appellant’s  argument  in  this  respect  appears  to  be  based 
primarily  upon  the  possibility  of  Intervenor ’s  expanded 
competition  through  other  radiotelegraph  circuits  which 
may  duplicate  those  now  provided  by  Appellant.  The  con¬ 
tention  is  that  such  expansion  on  the  part  of  Intervenor 
would  constitute  an  indiscriminate  extension  of  facilities 
which,  together  with  assumed  increased  costs,  would  neces¬ 
sarily  affect  the  rate  structure  as  a  whole  (App.  Br.,  47-48). 
There  is  no  record  support  for  such  conclusion.  To  the 
contrary,  the  only  evidence  of  substance  demonstrates  that 
between  1942  and  1946,  during  which  period  Intervenor 
grew  from  17  to  $9  circuits,  rates  were  reduced  rather  than 
increased  in  the  international  telegraph  field  (B.  98-99, 401- 

403,415-416,518).;:  ,:  ;  * 

It  should  be  noted  also  that  Intervenor ’s  plans  for  future 
circuits  are  not  in  issue.  Irrespective  of  Intervenor ’s  inten¬ 
tions  for  future  expansion,  the  Commission  has  given  no 
indication  in  its  Decision  in  this  proceeding  of  abandoning 
its  regulatory  control  of  the  competitive  situation.  The 
Commission  denied,  in  this  same  proceeding,  the  application 
of  Intervenor  for  authority  to  communicate  with  Surinam, 
in  the  light  of  the  small  amount  of  traffic  available  between 
the  United  States  and  that  country  (B.  630-631). 

The  record  is  devoid  of  evidence  which  would  support 
any  finding  that  the  operations  of  Intervenor  will  result 
in  an  increase  in  rates. 


b.  Intervener’s  operations  win  not  impair  Appellant’s 


*  .  t  .  *  r  '  , 

Appellant’s  brief  states  that: 

f  ,  r  .  » •  4  *  *  * 

“•  •  •  the  Commission  correctly  recognized  that 
Mackay’s  operations  would  have  an  ‘adverse  effect’ 
on  Appellant’s  existing  service  and  ‘delay’  improve¬ 
ments  in  this  service”  (App.  Br.  50-51). 

•  T*  . •  ...  •  -• ... 

The  Commission  stated,  to  the  contrary,  that: 

“•  •  •  we  cannot  find  that  a  grant  of  Mackay’s  appE- 
■j .  cations  to  serve  Portugal  would  have  an  appreciable 


adverse  effect  on  the  service  now  available  via 
RCAC”  or  “would  unduly  delay  the  installation  of 
frequency  shift  printer  operation  once  Portuguese 
•-  Marconi  indicates  its  desire  to  make  use  of  the  equip¬ 
ment”  (B.  590).  - 

•'  The  Commission  considered  at  length  Appellant’s  con¬ 
tention  that  Intervener’s  service  will  impair  Appellant’s 
service  with  Portugal;  the  record  supports  the  Commis¬ 
sion’s  finding.  : 

."Appellant’s  contention  rests  upon  the  fact  that :  the  ; 
circuit  from  Portugal  to  the  United  States  would  utilize 
a  single  transmitter  for  communication  to  both  Appellant 
and  Intervenor  (App.  Br.  50-51).  This  method,  which  & 
called  “forking”,  is  used  extensively  by  radio  carriers  to 
conserve  frequencies,  transmitters,  antennas  and  associated 
equipment,  and  to  permit  their  greater  usefulness.  Both 
Intervenor  and  Appellant  operate  many  forked  circuits  to 
overseas  points,  as  do  their  foreign  correspondents  to  the 
United  States.  In  addition,  affiliated  companies  of  the  Appel¬ 
lant  operate  circuits  involving  forks  to  several  carriers, 
including  Appellant,  with  as  many  as  three  or  four  different  ; 
points  of  reception  in  the  United  States  (B.  30-38,  367-368, 
375-377,  586-587).  Appellant’s  argument  purports  to  . 
condemn  a  method  of  operation  which  Appellant  itself 
and  its  affiliates  use  extensively.  Furthermore,  as  the 
Commission  found,  the  transmission  of  traffic  from. 
Portugal  to  the  United  States  on  a  “forked”  basis  will 
not  delay  the  transmission  or  reception  of  such  traffic  (B. 
588-590).  The  record  requires  such  finding  (B.  218-220, 
240-242,367-370).  .  - ,  *  ;  ,  b  :  : 

Appellant  further  argues  that  the  “forked”  circuits 
between  Portugal  and  the  United  States  will  interfere  with 
the  development  of  Appellant’s  printer  program  {App.  Br., 
50-51).  In  July  1947,  Appellant  commenced  operation  with 
Portugal  by  printer  on  an  intermittent  basis,  with  printer 
use  having  reached  its  peak  in  September  1947,  but  there¬ 
after  dropping  off  in  October  and  November  when  full 
time  morse  operation  was  restored.  Appellant  attributes  k 


discontinuance  of  printer  operation  to  the  opening  of  Inter- 
venor’s  circuit.  However,  since  cancellation  of  Intervenor’s 
temporary  authorization  in  February  1948,  Appellant  has 
not  reverted  to  printer  operation,  a  fact  for  which  a  variety 
of  explanations  are  offered  by  Appellant  (B.  110-112, 129, 
364-367).  Whatever  may  have  been  the  reason  for  the 
preference  of  the  Portuguese  Company  for  operation  on  a 
morse  basis,  the  record  is  dear  that  the  use  of  morse  rather 
than  printer  was  the  choice  of  the  Portuguese  Company. 
Intervenor  operates  many  printer  circuits  and  is  equipped 
and  prepared  to  operate  with  Portugal  on  a  printer  basis 
when  such  operation  is  desired  by  the  Portuguese  Company 
(B.  50-55,  490-492).  •  There  is  no  reason,  therefore,  why 
Intervenor’s  operation  with  Portugal  should  delay  Appel¬ 
lant’s  printer  program  in  any  manner. 

.  «'*  • 

vs  :  c.  Intervenor’s  operations  will  not  endanger  the  ability 
;  of  Appellant  to  compete. 

'  Appellant  contends  that  the  present  net  operating  reve¬ 
nue  from  its  operation  to  The  Netherlands  and  Portugal 
will  become  a  net  operating  loss  as  a  result  of  Intervenor’s 
operation  of  the  authorized  direct  circuits  and,  further, 
that  the  result  will  seriously  impair  Appellant’s  operating 
position  (App.  Br.  44-46).-  Appellant’s  contention  was 
presented  to  the  Commission  through  a  series  of  exhibits, 
containing  allocation  studies  based  upon  various  hypo¬ 
theses.  The  allocation  studies  in  question  depend  upon  a 
formula  which  was  evolved  as  a  means  of  comparison 
between  carriers  engaged  in  similar  operations — a  formula 
not  intended  or  designed  as  an  evaluation  of  the  net  operat¬ 
ing  results  of  the  individual  circuits  of  a  single  carrier. 
Although  Appellant  used  the  formula  in  question  for  pur¬ 
poses  of  determining  the  effect  of  the  proposed  competition 
upon  its  operating  revenues,  it  refused  to  accept  the  same 
formula  for  determination  of  the  effect  on  its  operating 
costs.  When,  under  protest,  it. did  apply  the  formula 
uniformly  throughout  its  allocation  studies,  a  net  revenue 
resulted  rather  than  the  net  loss  alleged  (B.  147-156, 160- 
162,  403-407,  411-412,  427-428,  443-446,  520-528). 


Appellant’s  allocation  studies  depend  further  upon  the 
assumption  that  Intervenor  will  receive  approximately  37% 
of  Appellant’s  traffic  volnme  with.  The  Netherlands  and 
Portugal.  In  arriving  at  that  percentage,  Appellant  chose 
11  countries  to  which  both  Appellant  and  Intervenor  main¬ 
tain  direct  circuits  with  the  same  foreign  correspondents; 
Appellant  assumes  that  all  of  the  traffic  presently  handled  . 
by  Intervenor  to  those  countries  is  traffic  which  would  have 
been  handled  by  Appellant  had  Intervenor  not  been  in  com¬ 
petition  through  direct  circuits.  The  assumption  ignores 
the, fact  that,  to  the  majority  of  such  countries,  Intervenor 
is  the  normal  route  for  AC&R  system  traffic,  including  the 
unrouted  traffic  available  to  its  affiliated  cable  companies. 

The  assumption  ignores  also  the  fact  that  the  experience 
with  respect  to  such  countries  has  indicated  volumes  of 
traffic  of  the  Intervenor  varying  from  17%  to  75%  (B.  151- 
153,  162,  407-410,  423-427,  430,  443,  528).  It  is  apparent, 
therefore,  that  the  hypothetical  studies  submitted  by  Appel¬ 
lant,  to  support  its  contention  that  its  operating  position 
would  be  seriously  impaired,  are  based  upon  unsupportable 
assumptions  and  are  entitled  to  no  weight.  In  their  most 
favorable  light,  Appellant’s  allocation  studies  are  merely 
a  reflection  of  its  monopolistic  view  that  it  is  entitled  to 
dU  radiotelegraph  traffic. 

If  Appellant’s  allocation  studies  in  themselves  could 
have  been  accorded  weight,  they  were  contradicted  by  the 
Executive  Vice  President  of  Appellant,  who  testified  that 

he.  did  not  believe  that  Intervenor  will  be  able  to  divert 

'  •  *  •  <  ^ 

any  substantial  volume  of  traffic  from  Appellant’s  circuits 
in  y  the  outbound  direction  (B.  383-384).  Furthermore, 
Appellant’s  Comptroller,  through  whom  the  allocation  j: 
studies  in  question  were  introduced,  testified  that  he  was  ,  }• 
not  able  to  make  a  dependable  allocation  study  on  an  indi¬ 
vidual  circuit  basis  in  terms  of  revenue  results  (B.  162; 
406407,426).  ,  /  j 

.  Appellant’s  Comptroller  insisted  also  that  it  was  essen¬ 
tial,  in  determining  the  impact  of  the  new  competition,  to 
consider  the  effects  upon  Appellant’s  operations  as  a  whole  , 


rather  than  the  effect  on  its  operations  with  the  individual 
i  points of  communication  at  issue  (R.  403-405,  411-412). 

Accepting  Appellant’s  position  in  this  respect,  the  record' 
,  shows  that  the  traffic  and  revenue  statistics  over  past  years 
do  not  support  the  contention  that  Appellant’s  situation, 
either  as  a  competitor  or  financially,  will  be  endangered 
.  as  a  result  of  the  competition  from  Intervenor.  During  the 
i  period  from  1936  to  1946,  the  volume  of  world  telegraph 
traffic  grew  substantially.  In  those  years  Intervenor 
expanded  from  17  to  39  direct  circuits  and  increased  in 
i  annual  word  volume  from  7,000,000  words  to  74,000,000 
words.  During  the  same  years  Appellant’s  word  volume 
increased  from  53,000,000  words  to  232,000,000  words. 
Examination  of  Appellant’s  earning  and  dividend  position 
similarly  demonstrates  that  it  has  continually  improved 
i  its  position  throughout  the  years  to  a  high  net  operating 
i  revenue  of  $6,500,000  in  1945.  Belatively  poorer  operating 
results,  experienced  by  Appellant  during  1946  and  1947, 
are  attributed  by  Appellant  to  increased  operating  costs 
combined  with  rate  reductions  and  an  extensive  plant  pro- 
i  gram.  'None  of  those  factors  are  considered  by  the  Appel¬ 
lant  to  be  a  result  of  Intervenor’s  improved  competitive 
position  (R.  360-362,  411-418,  429,  431-432). 

There  is  no  doubt  that  diversion  of  traffic  from  Appel¬ 
lant  to  Intervenor,  which  must  be  anticipated  as  a  result 
:  of  Intervenor’s  improved  competitive  position,  will  result 
;  in  some  loss  of  revenue  to  Appellant  and  some  gain  to 
Intervenor.  The  record  in  this  proceeding,  however,  makes 
it  dear  that  the  operation  of  the  direct  circuits  by  Inter¬ 
venor  will  not  endanger  Appellant’s  operating  position, 
i  either  on  a  world-wide  basis  or  with  respect  to  the  two 
•  countries  here  involved. 

Appellant  argues  also  that  Intervenor’s  service  will 
result  in  a  diminution  of  revenue  to  the  American  com¬ 
munications  industry.  However,  the  traffic  handled  by 
Intervenor  will  be  carried  at  the  same  rates  and  pursuant 
;  to  the  same  division  of  tolls  arrangements  as  if  it  were 
handled  by  the  Appellant  In  all  instances  of  diversion  of 
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traffic  from  cable  to  radio,  with  respect  to  countries  which 
cables  can  reach  through  their  own  facilities,  the  radio1  j 
carrier  retains  a  lower  revenue,  since  the  radio  carrier  must  j 
divide  the  tolls  with  a  foreign  correspondent.  For  that  I 
reason  traffic  which,  through  an  improved  competitive  posi¬ 
tion,  the  Intervenor  might  divert  from  the  Appellant  will 
have  no  effect  whatever  upon  the  net  revenue  to  the  industry. 
For  the  same  reason,  all  traffic  now  handled  by  the  Appel-  j 
lant  between  the  United  States  and  The  Netherlands  and  j 
Portugal,  which  might  otherwise  be  handled  by  cable,  pro-  ! 
duces  a  lower  net  revenue  to  the  American  communications  ■ 


industry  (B.  252-253,  274-275,  362-364,  499,  502-504).  In  j. 
this  connection,  the  Court  will  note  that  the  net  retention  j 
to  the  American  communications  industry  must  be  expected 
to  decrease  in  direct  relation  to  the  increasing  trend  in  j 
traffic  toward  radio,  a  trend  which  is  discussed  in  detail 
hereinafter  (Pages  22-25).  In  any  event,  the  operations 
of  Intervenor  must  be  considered  on  precisely  the  same 
plane  as  are  the  operations  of  the  Appellant,  each  of  which 
produces  the  same  financial  effect  with  relation  to  the 
American  telegraph  industry  as  a  whole.  In  the  present  j 
instance,  the  record  indicates  that  the  revenue  to  the  indue-  j 
try  as  a  whole  will  not  be  materially  affected  by  Intervenor’s  i 
operations  (B.  572,  590-592,  607). 

v  '  ■  ’  '  *  i 

d.  Intervener's  operations  will  not  result  in  wasteful  and  f 
inefficient  use  of  radio  frequencies. 

•  *  ,i. 

,  *  ,  *  .  .  r  f 

Appellant  contends  that  the  Decision  and  Order  author-  j 
ize  wasteful  and  inefficient  use  of  radio  frequencies  (App.  ; 
Br.,  52-53).  The  Commission  considered  in  detail  the  fre¬ 
quency  question  with  respect  to  The  Netherlands  and 
Portugal  and  found,  as  the  record  requires,  that  Intervenor  ! 
will  conduct  its  operations  to  those  countries  with  frequen-  j 
cies  already  authorized  to  it  for  communication  with  other 
points  (B.  575-576,  585-587). 

Intervenor  did  not  request  the  assignment  of  additional  | 
frequencies  for  the  direct  operations  in  question  but  pro-  j 
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i  posed  to  use  frequencies  already  authorized  by  the  Com¬ 
mission  (B.  54-58,  222-231,  499,  503-504)..  In  the  case  of 
operation  to  The  Netherlands  through  Tangier,  Intervenor 
proposed  to  use  at  Tangier  also  frequencies  which  are 
authorized  to  it  for  other  points  of  communication  (B.  56-58, 

|  61-62, 231-234).  Intervenor  successfully  operated  the  circuit 
i  to  Portugal,  under  temporary  authorization,  without  addi¬ 
tional  frequencies  and,  at  the  time  of  the  hearing  in  this 
proceeding,  had  tested  successfully  and  was  prepared  to 
institute  service  to  The  Netherlands  without  additional 
frequencies  (B.  52-58,  212-213,  231-232).  Becognizing  that 
other  frequencies  may  prove  more  desirable  throughout 
the  11  year  “sun-spot”  cycle,  as  is  the  case  in  the  use  of 
frequencies  for  all  radio  circuits,  Intervenor  proposed  to 
meet  this  problem,  as  is  customary  in  the  international 
radiotelegraph  field,  by  shifting  its  regularly  assigned  fre¬ 
quencies  between  circuits.  Such  practice  is  generally  fol¬ 
lowed  by  radio  carriers  and  is  specifically  permitted  by  the 
;  Commission’s  rules  (B.  216-217,  230-231,  237-240). 

The  applications  here  in  issue  do  not  involve  a  wasteful 
or  inefficient  use  of  frequencies  and  do  not  involve  the 
assignment  of  any  new  frequencies  to  Intervenor.  To  the 
contrary,  the  added  operations  of  Intervenor  with  The 
Netherlands  and  Portugal  will  increase  the  use  of  fre¬ 
quencies  already  authorized  for  Intervenor’s  operations. 

2.  Intervenor ’a  operations  will  serve  the  public  interest. 

We  have  quoted  hereinabove  various  factors  which  the 
Commission  considered  in  determining  that  the  direct  service 
of  Intervenor  will  serve  the  public  interest.  The  Commis- 
i  sion’s  Decision  discusses  fully  a  basic  issue  of  this  proceed¬ 
ing — competition  versus  monopoly.  The  Decision  in  this 
proceeding  brings  about  for  the  first  time  competition 
through  direct  facilities  between  two  American  radiotele¬ 
graph  carriers  for  traffic  between  the  United  States  and 
The  Netherlands  and  Portugal.  Appellant  appears  to 
deny  that  competition  is  a  fundamental  policy  in  the  inter¬ 
national  telegraph  field.  For  that  reason  we  refer  to  the 
most  recent  authoritative  statement  on  that  question.  (A 


Report  by  the  President's  Communications  Policy  Board .J1 
The  Court’s  attention  is  invited  particularly  to  the  follow¬ 
ing  statement  from  page  129  of  that  Report : 

“The  Communications  Act  of  1934  calls  for  a 
competitive  structure  among  the  international  record 
communication  companies.  Officials  with  a  primary 
responsibility  for  national  security  are  eager  that  as 
many  international  circuits  as  possible  are  kept  in 
operation.”  . 

The  National  policy  of  competition  in  the  international 
telegraph  field  and  the  Commission’s  decisions  pursuant 
thereto  are  discussed  at  length  hereinafter  (See  pages  26- 
29).  However,  in  the  light  of  the  above  quoted  direct  state¬ 
ment  of  the  national  policy,  we  wish  to  reiterate  briefly 
the  following  basic  factors. 

a.  Intervener  is  qualified. 

,  *  *  •  -  r  *  ■  * 

Appellant  does  not  challenge  the  finding  of  the  Commis¬ 
sion  that  Intervenor  is  financially  and  technically  qualified 
to  provide  service  to  the  points  at  issue,  nor  the  finding 
that  Intervenor ’s  ability  to  render  adequate  telegraph 
service  is  dear  from  the  record.  As  the  Commission  has 
noted,  Intervenor  has  been  licensed  to  communicate  with 
numerous  points  throughout  the  world  and  is  now  engaged 
in  a  world-wide  telegraph  service  (B.  605).  This  factor 
attains  added  importance  when  it  is  borne  in  mind  that 
Intervenor  is  the  only  radiotelegraph  company  in  a  position 
to  compete  with  Appellant  on  a  world-wide  basis  and  pre- 

1  “ Telecommunications — A  Program  for  Progress Early  in 
1950  the  President  of  the  United  States  created  a  five-member 
Policy  Board  to  conduct  a  comprehensive  study  of  the  present  and 
potential  use  of  radio  and  wire  communications  facilities  by  gov¬ 
ernmental  and  non-governmental  agencies.  (Executive  Order  No. 
10110,  February  17,  1950,  15  Fed.  Reg.  No.  35,  page  909).  The 
Board  was  directed  among  other  things,  to  study  and  recommend 
government  policy  for  the  most  effective  use  of  radio  frequencies 
and  government  policy  with  respect  to  whether  file  overseas  opera¬ 
tions  of  the  Nation’s  communications  companies  should  be  merged. 
The  Policy  Board  made  its  Report  to  the  President  by  Letter  of 
Transmittal  dated  February  16,  1951.  (Printed  and  published, 
U.  S.  Government  Printing  Office). 
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pared  to  compete  with  Appellant  for  pnblic  traffic  between 
the  United  States  and  The  Netherlands  and  Portugal.  The 
;  Court’s  attention  is  invited  to  a  statement  in  the  Report 
of  the  President’s  Communications  Policy  Board,  (see  page 
19):  ,  .  ,  , 

.  “The  International  Telephone  and  Telegraph  Com¬ 
pany  in  1929  acquired  the  Postal  Telegraph  Company 
and,  from,  its  international  division,  organized  the 
Mackay  Radio  and  Telegraph  Company  to  challenge 
RCAC’s  monopoly  in  the  world-wide  radio-tele- 
^  graph  service”  (Page  122).  (Emphasis  supplied.) 

The  Commission  found  also  that  Intervenor  is  legally 
i  qualified  (R.  615).  Appellant  challenges  that  finding  on  the 
sole  basis  that  the  Commission’s  Decision  violates  Section 
!  314  of  the  Communications  Act.  That  contention  is  dis¬ 
cussed  hereinafter  (Pages  34-40). 

b.  Intervener’s  service  will  be  financially  beneficial  to 
Intervenor,  without  endangering  its  competitors. 

•  tt  •  *  r*  •  t  •  '  •  * 

i  The  Commission  found,  in  accordance  with  the  record, 

;  and  Appellant  does  not  question  the  fact,  that  operation 
of  Intervenor ’s  direct  service  will  be  financially  beneficial 
to  the  Intervenor  and  to  the  AC&R  system  (R.  607).  We 
have  discussed  hereinabove  the  fact  that  this  strengthening 
of  a  competitive  factor  in  the  field  can  be  accomplished  with¬ 
out  impairing  the  service  or  reducing  the  competitive 
capacity  of  Appellant  (Pages  12-17). 

•  ’  4**  4  *  ‘  »  t  »  4  K  ' 

•  4  r  V 

c.  Intervener’s  service  will  be  superior  to  the  existing 

indirect  service.  "  ~  . 

The  Commission  has  found,  with  respect  to  improve¬ 
ment  in  service,  that: 

•  #the  speed  of  service  proposed  to  be  rendered 
by  Mackay  in  transmission  between  New  York  and 
Amsterdam  *  *  *  would  be  better  than  that  rendered 
by  Commercial  or  by  Mackay  over  any  indirect  cir¬ 
cuit  that  it  could  use”  (R.  576;  see  also  R.  605-606). 

>  .■  <■  . , 

Further,  the  Commission  found,  as  to  Portugal,  that: 

•  #Mackay’s  proposed  direct  radio  circuit  would 
provide  faster  and  more  accurate  service  than  that 


r  >- 


j  * 


<  ■.+  -  „ 
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| 

provided  by  cable  via  the  Azores  where  manual  re- 
lays  are  involved  and  faster  and  more  accurate  serv¬ 
ice  than  that  provided  by  Mackay  via  Lima  where 
J  manual  relays  are  also  involved”  (B.  596;  see  also 
B.  605).  v 

•«**.*»  *  *  V  •  .  -  4  •  ‘ 

Appellant  does  not  challenge  these  findings,  which  are  fully  | 
supported  by  the  record,  but  rather  bases  its  argument  upon  j 
the  Commission’s  finding  that  the  record  does  not  show 
that  Intervenor’s  proposed  service  will  be  superior  to  that 
provided  by  Appellant  Obviously,  that  is  a  fact  which  j 
experience  alone  can  prove  or  disprove.  Appellant’s  posi-  j 
tion  is  merely  a  restatement  of  the  Commission’s  recogni- 
tion  of  the  fact  that,  since  Appellant  has  the  only  direct  j 
radiotelegraph  facilities,  a  competitive  carrier,  having  only  j 
indirect  facilities,  cannot  demonstrate  that  it  will  in  the  j 
future  render  a  service  superior  to  that  offered  by  Appel-  j 
lant  A  carrier  cannot  demonstrate,  with  exact  precision, 
comparative  superiority  of  its  service  until  it  has  had  oppor-  j 
tunity  to  furnish  such  service. .  As  this  Court  stated  in  j; 

American  Airlines  et  al .  v.  CAB  ( _ App.  D.  C.  _ 

(No.  10374  et  aL)  Bedded  September  27,  1951;  192  F.  2d 

41.7, 422) :  '  /  ;  [ 

“The  development  of  the  movement  of  property 
by  air  is  not  to  be  thwarted  by  the  fact  that  nobody 
can  demonstrate  with  mathematical  precision  how  j 
much  of  a  specified  type  of  property  would  move  by  I 
air  facilities  not  yet  developed  and  at  unknown} 
rates.” 

Moreover,  Appellant’s  argument  ignores  the  fact,  which  the  j 
record  demonstrates  and  the  Commission  has  found,  that  ; 
the  Intervenor’s  direct  service  will  be  superior  to  the  indi-  j 
rect  services  presently  available.  . . 

Appellant  recognizes  that  the  system  (AC&R)  of  which  j 
Intervenor  is  a  part  handles  a  substantial  volume  of  traffic  j} 
between  the  United  States  and  The  Netherlands  and  Por¬ 
tugal.  That  traffic  is  now  being  handled  via  indirect  routes  | 
and  Appellant  does  not  question  the  right  of  Intervenor  to 
handle  such  traffic  via  indirect  routes .  This  Appeal  is  for  i 
the  purpose  of  preventing  the  establishment  of  direct  radio-  j 
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telegraph  facilities  by  Intervenor,  competing  with  those  of 
the  Appellant.  The  Commission  stated: 

“Itshould  be  pointed  ont  that  neither  ECAC  nor 
Western  Union  has  suggested  that  Mackay  not  be  per¬ 
mitted  to  handle  traffic  to  the  points  involved  via 
indirect  routes  such  as  Lima  or  London.  *  *  •  In 
other  words,  the  carriers  apparently  recognize,  and 
the  Commission  permits,  competition  to  direct  radio¬ 
telegraph  circuits  from  indirect  circuits.  Certainly, 
as  noted  above,  except  in  unusual  circumstances,  the 
best  opportunity  for  competition  between  radiotele¬ 
graph  carriers  would  be  where  there  are  direct 
circuits.  In  addition,  competition  by  indirect  circuits 
usually  involves  extra  handling  at  relay  points,  slower 
service  and  a  smaller  share  of  the  tolls  for  the  United 
States  carriers.  It  is  difficult  to  find  that  the  public 
•  would  benefit  from  an  action  on  our  part  which  would 
operate  to  forbid  competition  between  radiotelegraph 
carriers  except  through  indirect  circuits”  (E.  626). 

d.  Intervener’s  service  will  increase  overall  competition 
for  telegraph  traffic  generally  and  will  introduce  more 
effective  competition  between  radiotelegraph  carriers. 

4  *  * 

The  Commission  has  recognized,  as  the  evidence  requires, 
that  the  respective  operating  agencies  in  The  Netherlands 
i  and  Portugal  control  for  the  most  part  the  traffic  from  those 
countries  to  the  United  States  and  are  directly  concerned 
!  with  the  development  of  radiotelegraph  traffic.  In  both 
i  countries  the  operating  agencies  obtain  a  substantial  part 
of  the  revenue  from  traffic  handled  by  radiotelegraph  but 
have  little,  if  any,  financial  gain  from  traffic  handled  by 
cable.  Consequently,  the  cable  companies  operating  in  such 
countries  are  faced  with  competitive  disadvantages  and  are 
obliged  to  try  to  compete  against  most  difficult  odds  (E. 

1  46-47,  100-104,  164-165,  207,  396-397,  400-401,  418-419). 

The  cable  carriers  receive  from  The  Netherlands  only 
that  traffic  which  is  specifically  routed  over  their  lines  by 
the  sender.  Such  routings  must  be  secured  at  considerable 
expense  in  competition  with  the  Government  Administra¬ 
tion,  which  appeals  to  the  users  on  the  basis  of  nationalism. 
Furthermore,  for  all  traffic,  other  than  to  fiotterdam  in  the 
case  of  Commercial  and  Amsterdam  in  the  case  of  Western 
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Union,  the  cable  carriers  nrast  rely  on  the  facilities  of  The 
Netherlands  Administration,  their  competitor,  for  pickup 
and  delivery  of  traffic  (B.  88-97,  316-319,  506-507). 

>  With  respect  to  the  development  of  cable  traffic  with 
Portugal,  the  record  shows  that  the  cable  carriers  are  not 
permitted  to  solicit  for  routings  in  Portugal.  The  evidence 
fully  reflects  also  the  disadvantageous  position  of  cables 
in  the  handling  of  traffic  between  the  United  States  and 
Portugal  and  the  strong  preference  of  the  Portuguese  Com¬ 
pany,  which  Company  controls  the  distribution  of  traffic  j 
from  Portugal,  for  radio  handling,  from  which  that  Com-  I 
pany  derives  substantial  revenue  (B.  73-82). 

This  competitive  situation  is  reflected  by  the  statistics.  4 
In  the  case  of  The  Netherlands,  during  1947,  Appellant  j 
handled  approximately  30%  of  the  total  traffic  to  The  j 
Netherlands  but  almost  53%  of  the  total  traffic  from  The-  j 
Netherlands.  In  the  case  of  Portugal,  during  1947,  Appel-  j 
lant  handled  51%  of  the  total  traffic  to  Portugal  but  81%  j 
of  the  total  traffic  from  Portugal  (B.  612).  The  advantages  1 
r  Which  Appellant  enjoys  with  respect  to  inbound  traffic,  with 
its  favorable  effect  on  its  volumes  of  outbound  traffic, 
demonstrate  clearly  the  competitive  importance  of  direct 
radiotelegraph  operation  as  opposed  to  cable  operation  or  i 
radiotelegraph  operation  by  indirect  means. 

The  trend  toward  radio  and  away  from  cable  has  been  j 
notable  in  the  case  of  these  two  countries,  as  it  has  on  a 
world-wide  basis.  Thus,  between  1937  and  1947,  Appellant 
increased  its  proportion  of  traffic  to  The  Netherlands  from  j 
24%  to  30%,  while  in  the  inbound  direction.  Appellant’s  j 
proportion  grew  from  45%%  to  53%  (B.  571,  612).  Por¬ 
tugal  presents  an  even  more  striking  trend  toward  radio. 

In  1937,  of  the  traffic  to  Portugal,  Appellant  handled  18%, 
whereas,  in  1947  its  participation  had  increased  to  51%.  j 
In  the  inbound  direction,  in  1937,  Appellant  handled  32%  j 
which  proportion  had  increased  to  81%  in  1947  (B.  585, 612).  : 

The  same  strong  trend  from  cable  to  radio  on  inbound  j  . 
traffic  is  reflected  on  a  world-wide  bams  and,  consistent  with  j 
the  “message-for-message”  theory  (that  an  inbound  mes-  j 
:  sage  win  produce  an  outbound  message  for  the  same  Toute),  1  “ 

-  *  f. 
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is  also  affecting  traffic  outbound  as  well  as  inbound.  In  the 
inbound  direction,  in  1936,  the  cable  carriers  bandied  ap-  • 
proximately  two  words  for  each  one  word  of  the  radio 
.carriers.  In  1946  this  ratio  had  changed  so  that  the  radio 
carriers  were  bringing  into  the  United  States  four  words 
as  compared  with  three  words  brought  in  by  the  cable  car¬ 
riers.  Similarly,  in  the  year  1936,  of  traffic  outbound  from 
the  United  States,  there  were  more  than  three  words  han¬ 
dled  by  cable  for  each  word  handled  by  radio,  but  by  1946 
the  cable  and  radio  word  volume  was  approximately  equal 
.The  total  volume  of  traffic  within  that  ten  year  span  has 
increased  considerably;  however,  it  is  apparent  that  of  the ' 
increase,  the  radio  companies  have  received  a  much  larger 
proportion.  The  cable  volume  increased  from  approxi¬ 
mately  185,000,000  words  to  325,000,000  (an  increase  of 
75%),  while  the  radio  carriers’  position  improved  from* 
76,000,000  words  to  372,000,000  (an  increase  of  390%).  (R, 
509).  /  , 

The  Commission  has  taken  cognizance  of  the  trend  from ; 
cable  to  radio  and  the  underlying  reasons  therefor.  It  has 
recognized  also  the  competitive  advantages  of  direct  radio 
operation,  the  importance  placed  upon  direct  operation  by 
the  various  international  carriers  and  the  fact  that  competi¬ 
tion  by  indirect  circuits  usually  involves  extra  handling, 
slower  service  and  a  smaller  share  of  the  tolls  for  the  United 
States  carriers  (B.  620, 626).  .  .. 

The  Commission  has  appropriately  concluded  that: 

“It  is  difficult  to  find  that  the  public  would: bene¬ 
fit  from  any  action  on  our  part  which  would  operate 
to  forbid  competition  between  radiotelegraph  .;  car¬ 
riers  except  through  indirect  circuits”  (B.  626).  -  . 

f  L  *  *  .  »  . 

I  _  *  .  *  ►  -  : 

With  respect  to  The  Netherlands  and  Portugal,  there 
1  can  be  no  question  that  the  cable  carriers  operate  under  .a 
competitive  disadvantage  and  that  there  is  no  effective 
radiotelegraph  competition  via  indirect  routes.  During 
•  1947,  Intervenor  handled  virtually  no  traffic  to  and  from  The 
1  Netherlands  and  less  than  5%  of  the  traffic  with  Portugal 
(B.  612).  In  the  absence  of  direct  operation  by  Intervenor 
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to  those  countries,  Appellant  will  have  no  .  competition 
through  direct  radiotelegraph  facilities. 

Under  the  facts  presented  in  the  record,  the  Commission 
concluded  that  the  public  interest  would  be  served  by  the  | 
additional  competition  Intervenor  proposed  to  furnish.  In 
doing  so,  the  Commission  recognized  that  competition  pro¬ 
vides  “a  powerful  incentive  for  the  rendition  of  better 
service  at  lower  cost”  (R.  623) ;  further,  that  “the  best 
opportunity  for  competition  between  radiotelegraph  car¬ 
riers  would  be  where  there  are  direct  circuits”  (R.  626). 

- 

! 

_  1  ■  »•  ..  .  * 

C.  The  has  not  Committed  Error  of  Law. 

*  w  f  ! 

L  The  statutory  standard  involved. 

Intervenor  ?s  applications  involved  in  this  proceeding  are 
applications  for  modification  of  its  outstanding  radio  station 
license,  to  add  thereto  authority  to  provide  direct  radio¬ 
telegraph  communication  between  the  United  States  and  The 
Netherlands  and  Portugal  The  statutory  standard  govern¬ 
ing  Commission  action  upon  such  applications  is  set  forth  | 
in  Section  309(a)  of  the  Communications  Act  of  1934,  as 
amended,  the  pertinent  part  of  which  reads  as  follows:  ,r 

“If  upon  examination  of  any  application  for  a 
station  license  or  for  the  renewal  or  modification  of 
a  station  license  the  Commission  shall  determine  that! 
public  interest,  convenience,  or  necessity  would  be 
served  by  the  granting  thereof,  it  shall  authorize  the 
issuance,  renewal  or  modification  thereof  in  accord-; 
ance  with  said  finding”  (U.  S.  C.,  Title  47,  Sec. 

.  309(a) ;  48  Stat.  1085).  :  ~ 

<  1  *  *  »  .  •  *'i 

‘  4  '  *  .  •  «■  *r  *  :< 

The  elements  for  Commission  consideration  in  constru- 

*  •  )  i 

ing  and  applying  the  statutory  standard  are  not  detailed  in 
the  Act  The  standard  of  “public  interest,  convenience,  or 
necessity”  is  one  which  Congress  has  adopted  where  it  does 
not  wish  to  establish  an  inflexible  “rule-of-thumb”,  but 
rather  intends  to  impose  upon  the  regulatory  body  respon¬ 
sibility  for  the  exercise  of  judgment,  in  the  light  of  special¬ 
ized  knowledge  and  experience,  applied  to  the  facts  and 
conditions  as  they  may  exist  and  change. 

■ .  i 
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“While  this  criterion  is  as  concrete  as  the  com¬ 
plicated  factors  for  judgment  in  such  a  held  of  dele¬ 
gated  authority  permit,  it  serves  as  a  supple  instru¬ 
ment  for  the  exercise  of  discretion  by  the  expert 
body  which  Congress  has  charged  to  carry  out  its 
legislative  policy.  •  •  •  The  Communications  Act  is 
not  designed  primarily  as  a  new  code  for  the  adjust¬ 
ment  of  conflicting  private  rights  through  adjudica¬ 
tion.  Bather  it  expresses  a  desire  on  the  part  of 
Congress  to  maintain,  through  appropriate  adminis¬ 
trative  control,  a  grip  on  the  dynamic  aspects  of  radio 
transmission.”  (FCC  v.  Pottsville  Broadcasting 
Company ,  309  U.  S.  134, 138,  (1940)), 

».  S/.  ^  4  •  *»•  4.  •  >M 

Accordingly,  it  is  the  duty  of  the  Commission  “to  find  the 
facts  and,  in  the  exercise  of  a  reasonable  judgment,  to 
determine  that  question”.  (Chesapeake  and  Ohio  Railway 
Co.  v.  United  States ,  283  U.  S.  35,  42,  (1931) ). 

The  Commission  in  this  case,  after  a  thorough  and 
fully  revealed  analysis  of  the  record,  has  concluded  that 
the  purposes  of  Congress  will  be  furthered  and  that  public 
interest,  convenience  or  necessity  will  be  served  by  a  grant 
of  Intervenor’s  applications  to  communicate  directly  with 

The  Netherlands  and  Portugal  (B.  550-632). 

. . 

«  •» 

2.  Application  of  the  statutory  standard  in  the  international 
radiotelegraph  field. 

The  statutory  standard  of  “public  interest,  convenience, 
or  necessity”  was  established  initially  by  Congress  for  the 
international  radiotelegraph  field  in  Section  9  of  the  Badio 
Act  of  1927  (44  Stat  1166),  which  Act  created  the  Federal 
Badio  Commission  as  the  licensing  authority  in  the  radio 
field.  That  Commission,  in  its  Beport  to  Congress  for  the 
fiscal  year  ended  June  30, 1928,  expressed  its  construction 
of  the  statutory  standard  as  follows: 

“That  competitive  service  be  established  where 
there  are  competing  applications,  or  an  application 
or  applications  to  compete  with  already  established 
service,  and  that  in  the  grant  of  competing  licenses 
fairness  of  competition  be  established,  except  that  as 
to  an  isolated  country,  which,  in  the  judgment  of 
the  Commission,  will  not  afford  sufficient  business  for 
competing  wireless  lines,  only  one  grant  of  license 
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In  a  similar  decision  the  Commission,  on  March  13, 1940, 
denied  Intervenor’s  application  for  authority  to  establish 
a  direct  circuit  to  Borne,  Italy  (8  F.  C.  C.  II).1  On  the  same 
1  day,  however,  the  Commission  granted  an  application  of 
Appellant  for  authority  to  establish  a  direct  radiotelegraph 
circuit  to  Ecuador  (8  F.  C.  C.  58).  In  the  latter  case,  the 
Commission  made  basic  findings  comparable  in  many 
respects  to  those  which  had  led  to  a  denial  of  Intervenor’s 
applications  in  the  “Oslo”  and  “Rome”  cases.  Nonethe¬ 
less,  the  Commission  determined  that  those  factors,  which 
militated  against  a  grant,  were  outweighed  by  the  impor¬ 
tance  of  having  direct  competition  and  of  having  both  cable 
and  radio  facilities  available,  concluding: 

“As  a  matter  of  sound  national  communications 
policy  in  order  to  fulfill  these  objectives,  the  Com¬ 
mission  believes,  as  a  general  rule  and  in  the  absence 
of  substantial  reasons  to  the  contrary,  that  it  should 
permit  the  establishment  of  direct  radiotelegraph 
service  between  the  United  States  and  foreign  coun¬ 
tries  notwithstanding  the  availability  of  telegraph 

service  by  cable”  (Idem,  73-74). 

"  .  r  * 

Since  that  time,  the  Commission  has  granted  authoriza¬ 
tions  for  operation  of  new  direct  competitive  radiotele- 
■  graph  circuits  in  the  case  of  41  countries.  At  the  time  of 
hearing  there  were  authorized  two  or  more  competitive 
.direct  radiotelegraph  circuits  between  the  United  States 
and  31  overseas  points2  (B.  30-38,  455-486).  In  addition, 
the  Commission  each  year  has  granted  renewals  of  the  then 
outstanding  licenses  authorizing  operation  of  competitive 

i  *  .*  > 

1  Several  months  later  the  cable  facilities  to  Borne  were  inter¬ 
rupted  through  military  action.  The  Commission  then  granted 
Intervenor’s  Borne  application  (B.  459),  and  Xntervenor  has  oper¬ 
ated  its  Borne  circuit  ever  since  under  license  renewals. 
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radiotelegraph  circuits  (B.  621-622).  The  same  statutory 
standard,  governing  Commission  action  on  applications, 
applies  whether  the  application  be  one  for  initial  authority 
or  for  renewal  or  modification  of  an  outstanding  license. 

(U.  S.  C.  Title  47,  Sec.  309(a) ;  48  Stat  1085).  “This  fol¬ 
lows  from  the  statutory  duty  of  the  Commission  to  examine 
each  application  for  renewal  of  license  as  an  original  pro¬ 
ceeding  and  grant  or  refuse  it  in  the  public  interest,” 
(ChurchiU  Tabernacle  v.  F.  C.  C 81 U.  S.  App.  D.  C.  411, 
413;  160  P.  2d  244,  246  (1947)).  - 

The  record  shows  that  since  the  statutory  standard  was 
first  applied  in  the  international  radiotelegraph  field  in 
1927,  the  regulatory  authority  in  the  large  majority  of  cases 
has  determined  that  a  grant  of  competitive  radiotelegraph 
facilities  would  serve  the  public  interest  (B.  450-486).  The 
Commission  again  has  so  concluded  in  the  proceeding  here  j 
in  issue  and,  in  so  doing,  stated : 

r,  :  ....  .  ...  •  | 

“We  are  of  the  opinion  that  in  those  instances 
where  there  is  only  one  direct  radiotelegraph  circuit 
to  a  point,  we  should  authorize  a  second  competing  . 
radiotelegraph  circuit  where  the  applicant  demon¬ 
strates  that  such  competition  is  reasonably  feasible. 

•  •  •  There  remains  now  for  consideration  the 
question  of  whether  the  volume  of  traffic  available 
to  the  points  is  sufficient  to  justify  the  grant  of  addi¬ 
tional  direct  radiotelegraph  circuits  therewith”  (B. 
628-629). 

The  Court  will  observe  the  striking  similarity  between  the 
foregoing  statement  of  the  Commission  and  the  policy  of 
the  Federal  Radio  Commission  as  expressed  to  Congress 
in  1928  and  1929.  (See  pages  26-27,  supra.) 

3.  The  Commission’s  Decision  is  not  «  reversal  of  Borming 
'  policy.  '*  > 

As  the  Court  will  observe  from  the  foregoing  discussion, 
the  Commission’s  Decision  in  this  proceeding  in  no  way 
changes  the  communications  policy  which  has  been  estab¬ 
lished  pursuant  to  the  statutory  standard,  but  rather  follows  *" 
the  policy  of  competition  and  the  large  majority  of  actions 
under  such  policy.  Nonetheless,  Appellant  contends  that  i 
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the  Commission  has  interpreted  and  applied  the  statutory 
standard  here  in  a  manner  which  is  contrary  to  law.* 
r  Appellant  argues  that  the  instant  Decision  is  not  con¬ 
sistent  with  conclusions  reached  by  the  Commission  in  deny¬ 
ing  permissive  certificates  for  service  extensions  under 
varying  factual  situations  (App.  Br.,  22-25),  and  views 
expressed  by  the  Commission  in  a  domestic  telephone- 
telegraph  acquisition  proceeding  (Idem,  p.  31).  Exam¬ 
ination  of  the  cases  cited  shows  that  they  involved  many 
different  factors  in  different  types  of  services  at  different 
times  and  under  various  conditions.  In  none  of  these  cases 
was  the  Commission  confronted  with  the  same  factual  situa¬ 
tion  as  is  here  involved. 

Analysis  of  Appellant’s  brief  will  reveal  that  its  con¬ 
tention  in  substance  depends  upon  the  fact  that,  despite 
certain  similar  substantive  findings,  the  Commission  has 
now  reached  a  different  conclusion  than  it  did  in  the  “Oslo” 
case  in  1936.  Appellant’s  argument,  in  effect,  is  that  the 
Commission  in  the  “Oslo”  case  established  certain  “stat¬ 
utory  criteria”,  upon  which  it  based  its  decision  at  that 
time,  and  that  the  Commission,  accordingly,  determined  on 
that  record  the  elements  of  public  interest  which  would  con¬ 
trol  its  determinations  in  a U  future  cases  involving  com¬ 
petitive  international  radiotelegraph  circuits.  Appellant 
contends  further  that  tins  Court,  in  affirming  the  Commis¬ 
sion’s  Decision  in  the  “Oslo”  case,  gave  judicial  approval 
to  the  Commission’s  determinations  on  that  record  as  estab¬ 
lishing  fixed  “statutory  criteria”  which  must  now  provide 
the  basis,  and  the  sole  basis,  for  decision  in  this  proceeding, 
fifteen  years  later  (App.  Br.,  13-15,  19-25). 

The  “Oslo”  case  did  not  constitute  a  statement  of  Com¬ 
mission  policy  for  the  future,  but  was  a  decision  by  the 
Commission  on  the  facts  then  presented,  with  reference  to 
!  the  proposed  circuit  to  Norway  only,  weighed  in  the  light 
of  circumstances  then  existing  in  the  international  tele¬ 
graph  field.  The  Commission  recognized  that  fact  in  its 
Derision  in  the  instant  proceeding,  as  follows : 

’  “Basically,  the  question  with  which  we  are  con¬ 
fronted  Imre  is  the  so-called  ‘single’  versus  ‘dnpli- 


* .  -  cate’  circuit  question.  The  ‘Oslo’  ease  lias  been  con¬ 
strued  as  enunciating  a  ‘single  circuit’  policy.  How¬ 
ever,  as  we  have  pointed  ont  above,  the  Commission 
has  not  followed  a  ‘single  circuit’  policy  subsequent 
to  that  case.  Nor  has  it  taken  effective  steps  through  - 
its  licensing  procedures  to  effectuate  a  ‘single  circuit’ 
policy,  assuming  it  had  such  a  policy”  (R.  627-628). 

.  *  f  •*  .  ••  *  i '  *  »  .  • 

As  discussed  hereinabove,  (page  27)  it  is  apparent 
also  that  this  Court,  in  affirming  the  Commission’s  decision 
in  the  “Oslo”  case,  did  not  establish  “statutory  criteria” 
to  govern  future  Commission  action,  but  merely  affirmed 
the  legal  right  of  the  Commission  to  reach  such  decision 
on  the  basis  of  the  facts  then  before  it 

, 

,  *  *  f 

4.  A  reversal  of  regulatory  lioemtng  policy  in  itself  does  not 
constitute  error  of  law. 

If  this  proceeding  did  present  a  situation,  which  it  does  1 
not,  in  which  the  Commission  had  reversed  a  previously 
existing  policy,  that  fact  alone  would  not  constitute 
reversible  error.  Interpretation  and  application  of  the  I 
statutory  standard  of  “public  interest,  convenience,  or  { 
necessity”  in  one  case  does  not  create  an  unalterable  yard¬ 
stick  against  which  all  future  regulatory  action  must  be 
measured.  Congress,  in  adopting  such  a  standard,  created 
a  slide  rule  which  permits  adjustments  in  computation  to  j 

meet  varying  facts  and  changing  conditions. 

“  -  *  *  *  -  ! 

“There  is  no  doctrine  which  prevents,  and  there 
should  be  no  surprise  when  there  is,  an  eqmtahle 
consideration  of  the  special  facts  of  each  case  or  tike  ! 
progressive  development  of  administrative  practices. 
Flexibility  was  not  the  least  of  tike  objectives  sought  | 
by  Congress  in  selecting  administrative  rather  than  ' 
../*•  ^judicial  determination  of  the  problems  of  security  j 
regulation,  cf  Helvering  *.  mlshire  Oil  Co,  Inc,  % 
t  •>  308  U.  S.  90,101.  The  administrator  is  expected  to  £ 
treat  experience  not  as  a  jailer  but  as  a  teacher.”  j 
(Shaivmut  Association  v.  SEC,  et  al.,  146  F.  2d  791,  I 
■’  796-797  (1945]  C.  C.  A.  1).  * 

4  »  *  •  •  f 

It  has  frequently  been  held  that  administrative  construction  J 
of  such  a  standard  does  not  create  a  situation  for  tike  appti-  ! 
cation  of  the  rules  of  “stare  decisis”,  “res  judicata”  or 


“estoppel”.  This  Court  stated  in  ChurchM  Tabernacle  v. 


FCC  (81  ULS.  App.  D.  C.  411,  413;  160  F.  2d  244,  246, 
[1947] Jr-  *  *  w  ' 

7-.--  #  .  r  *':„*>  *  .... 

.  ,  “This  we  think  follows  from'  the  well  settled  doc¬ 


trine  that  res  judicata  and  equitable  estoppel  do  not 
.  ordinarily  apply  to  decisions  of  administrative  tri¬ 
bunals  ;  for  such  tribunals  are  in  this  respect— and  in 
many  others — sui  generis,  •  •  •  the  Commission  is 


empowered  to  establish  a  new  policy,  and  apply 
it  to  the  renewal  of  an  old  license,  despite  the  fact 
it  is  inconsistent  with  a  previous  decision.” 


To  the  same  effect  see  also  FTC  v.  Raladam  Company,  316 
U.  S.  149, 153  (1942) ;  FCC  v.  WOKO,  Inc.,  392  U.  S.  223, 228 
(1946) ;  Mester  et  al.  v.  United  States  et  al.,  70  F.  Supp. 
118, 122,  aff.  332  U.  S.  749  (1947). 

Assuming  that  the  “Oslo”  case  did  establish  a  “policy” 
and  this  decision  reverses  such  policy,  it  is  apparent  that 
the  Commission  has  not  acted  arbitrarily  but  rather  in 
recognition  of  the  change  in  conditions  in  the  international 
telegraph  field  since  1936.  Thus,  the  Commission  noted 
that  Congress,  through  refusal  in  recent  years  to  permit 
international  telegraph  companies  to  merge,  has  reiterated 
its  expressed  policy  of  regulated  competition  and  its  general 
intent  that  the  field  be  competitive  (B.  623-624).  Similarly, 
the  Commission  observed  the  substantial  growth  in  inter¬ 
national  telegraph  traffic  and  the  strong  trend  away  from 
cable  and  toward  radio  (B.  619-620).  Further,  the  Commis¬ 
sion  took  cognizance  of  its  own  licensing  precedents,  which 
have  recognized  the  importance  of  competition  between 
radiotelegraph  carriers  (B.  621-622,  623-625,  627-628). 
Certainly,  those  are  essential  and  enlightened  considera¬ 
tions  for  a  regulatory  agency  which  has  the  responsibility 
of  applying  a  “public  interest”  standard. 

In  discussing  such  a  standard  this  Court  has  recently 
said:  ”  *  . . 


“The  public  convenience  and  necessity  for  which 
regulatory  agencies  issue  certificates  are  the  conven¬ 
ience  and  necessity  of  the  future.  The  needs  of  yes¬ 
terday  require  no  fulfillment  if  they  be  not  the  needs 
of  tomorrow.  They  may  require  recompense,  but 
they  need  no  regulation.  Every  new  bus  route,  new 
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airplane  service,  new  radio  station,  new  stock  issue, 
new  pipe  line,  new  power  project,  and  so  on,  seeks  its 
pennissive  certificate  upon  the  basis  of  future  possi¬ 
bilities.  If  past  or  present  events  are  indicative  of 
such  probabilities,  they  are  useful  as  indices.  Bnt 
surely  the  future  is  not  limited  to  or  by  the  past.  An 
application  for  a  new  bus  route  could  not  be  denied 
because  there  has  been  no  bus  service  on  that  route; 
and  the  same  axiom  must  apply  to  air  freight  .  , 

•  •  •  •  •  •  -i 

»  •  <  *  *  *  t  L  .  f  •  < '  ■*  V*  !»■ 

“And  it  is  also  true  that  if  the  past  shows  a  trend, 
that  past  trend  can  often  be  accepted  as  a  depend¬ 
able  index  of  the  future. 

“Since  regulatory  functions  must  necessarily  ‘J 
contemplate  the  future,  the  law  which  is  involved  in 
those  functions  must  be  realistic  enough  to  permit 
that  scope.  •  •  #  So  the  function  of  the  agencies  to 
which  Congress  has  delegated  these  responsibilities 
is  to  examine  the  relevant  past  and  present  and  then  j 
to  exercise  a  rational  judgment  upon  that  data  to  | 

-  ascertain  the  public  convenience  and  necessity  in  the 
reasonably  foreseeable  future.”  ( American  Airlines 
et  al .  v.  CAB,  App.  D.  C.  ;  (No.  10374  et 

aL)  Decided  Sept  27,  1951;  192  F.  2d  417,  420421). 

<■  *  ».*•*-  | 

5.  The  CommxnionY  Decision  doe*  not  constitute  an  abandon¬ 
ment  of  its  regulatory  responsibility.  * 

Appellant  contends  that  the  Commission  has  discarded 
the  “public  interest ’ ’  standard  and  has  substituted  therefor  I 
what  Appellant  chooses  to  call  the  “reasonably  feasible”  ! 
formula  (App.  Br.,  4).  It  is  worthy  of  note,  however,  that  { 
Appellant  itself  has  accepted  modification  of  its  licenses 
based  upon  the  allegedly  “new  standard”.  Since  Decern-  j . 

.  ber  1947,  Appellant  has  operated  circuits  to  Australia,  New  j 
Zealand,  Union  of  South  Africa  and  Greece,  based  upon  a  i  ■ 
finding  of  the  Commission  after  hearing  that: 

“Upon  consideration  of  the  above  factor,  it  is  j 
the  Commission’s  view  that  the  decision  upon  the 
applications  at  issue  should  be  calculated  to  maintain 
as  much  competition  between  Mackay  and  BCAC  as  j 
is  feasible  under  the  particular  circumstances  of  this  j 
case”.  (In  The  Matter  of  Radiotelegraph  Circuits 
Between  The  United  States  and  British  Common-  [ 
wealth  and  Certain  other  Foreign  Points ;  12  FCC  I 
526,  552-553,  [1947]).  (See  B.  625). 
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The  Commission,  is  not  discarding  the  statutory  stand¬ 
ard  of  pobKc  interest,  convenience,  or  necessity  through  the 
use  of  the  words  “reasonably  feasible”,  but  is  imposing  a 
limitation  upon  the  weight  which  it  will  accord  the  policy 
of  competition  under  given  circumstances.  Appellant 
alleges  that  the  Commission  in  its  decision  is  encouraging 
“wasteful  and  untrammeled  competition  in  a  regulated 
industry”  (App.  Brn  10).  However,  in  the  present  pro¬ 
ceeding,  although  granting  Intervenor’s  applications  for 
authority  to  communicate  directly  with  The  Netherlands 
and  Portugal,  the  Commission  denied  Intervenor’s  appli- 
i  cation  to  communicate  directly  with  Surinam,  expressing 
:  the  view  that  direct  competition  would  not  be  “reasonably 
feasible”  in  that  instance  due  to  the  small  volume  of 
i  traffic  available  between  the  United  States  and  Surinam 
and  because  the  Surinam  Government  Administration 
involved  would  permit  Intervenor  to  handle  only  routed 
?  traffic  from  Surinam  (R.  604,  630).  -  With  respect  to 

I  Surinam,  the  Commission  concluded: 

(•  *  t 

“Under  these  circumstances,  we  can  not  find  that 
the  authorization  of  an  additional  direct  circuit  to 
provide  competition  between  carriers  providing 
direct,  radiotelegraph  service  to  Surinam  would 
be  reasonably  feasible.  Any  such  authorization  on 
our  part  would,  in  essence,  require  us  to  close  our 
eyes  to  the  practicalities  of  the  situation  and  to  find 
that  the  provision  of  competition  in  direct  radio¬ 
telegraph  circuits  is  an  overriding  consideration. 
Such  action  is  not  required  by  the  national  policy  in 
favor  of  competition  nor  by  the  Communications 
Act”  (B.  630). 

Obviously,  in  using  the  term  “reasonably  feasible”,  the 
Commission  is  merely  weighing  the  importance  which 
should  be  accorded  the  element  of  competition  as  a  factor 
of  “public  interest,  convenience,  or  necessity”  when  con¬ 
sidered  with  all  the  other  factors  in  a  particular  case. 

6.  The  Com«iiHon,i  Decision  does  not  Contravene  Section  314 
of  die  Communications  Act. 

Appellant  contends  that  the  Decision  and  Order  of  the 
i  Commission  and  the  operation  by  Mackay  of  the  authorized 
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circuits  with  The  Netherlands  and  Portugal  would  sub¬ 
stantially  lessen  competition  between  c^ble  and  radio  and 
would  unlawfully  tend  to  create  a  monopoly,  contrary  to 
Section  314  of  the  Communications  Act  (XJ.  S.  C.  Title 
47,  Sec.  314;  48  Stat  1087.)  Section  314  prohibits  the  com¬ 
bination  of  cable  and  radio  under  common  control  if 

“the  purpose  is  and/or  the  effect  thereof  may  be  to 
substantially  lessen  competition  or  to  restrain  com¬ 
merce  between  any  place  in  any  State,  Territory, 
or  possession  of  the  United  States,  or  in  the  District 
of  Columbia,  and  any  place  in  any  foreign  country, 
or  unlawfully  to  create  monoply  in  any  line  of  com¬ 
merce.” 

The  question  as  to  possible  violation  of  Section  314  by 
the  combination  of  cable  and  radio  operations  within  the 
AC&R  system,  of  which  Intervenor  is  a  part,  recently  has 
been  the  subject  of  a  separate  investigation  by  the  Com¬ 
mission  (Docket  9093)  (see  R.  608-609).  That  investigation 
was  conducted  subsequent  to  the  hearing  in  the  proceeding 
now  in  issue  and  decision  was  reached  by  the  Commission  on 
May  11, 1950  (Released  May  17, 1950,  not  yet  reported). 

The  Commission  in  that  proceeding  found  in  paragraph 
139  of  its  Decision:  -  „  » 

“Upon  consideration  of  the  record  before  us  and 
the  foregoing  findings,  we  cannot  find  that  the  pur¬ 
pose  or  effect  of  respondents’  common  ownership, 
.  control,  and  operation  of  cable  and  radio  facilities 
has  been,  is,  or,  in  the  foreseeable  future,  may  be,  to 
.  substantially  lessen  competition  between  radio  and 
cable  as  separate  media  of  communication,  or  to 
restrain  commerce  between  any  place  in  the  United 
States  and  any  place  in  any  foreign  country,  or 
unlawfully  to  create  a  monopoly*  In  this  connection, 
it  must  be  kept  in  mind  that  we  have  concluded  that 
Section  314  is  applicable  to  respondents,  so  that,  of 
course,  there  remains  the  possibility  of  a  violation 
by  them  on  the  basis  of  facts  and  circumstances  not 
now  found  to  be  present” 

It  concluded  in  paragraph  140(c) : 

.  “(c)  The  ownership,  control  and  operation  of 
cable  and  radio  companies  and  facilities  within  the 
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AC&R  system  do  not  constitute  or  result  in  a  viola¬ 
tion  of  Section  314  of  the  Communications  Act  of 
1934,  as  amended.” 

Mnch  of  the  evidence  upon  which  that  decision  rested  was 
incorporated  by  reference  into  that  record  from  this  pro¬ 
ceeding.  Appellant  participated  fully  in  that  investigation 
and  did  not  request  Commission  reconsideration  of  nor  did 
it  appeal  from  the  decision  there  reached.  Nonetheless, 
Appellant  collaterally  attacked  that  decision  in  this  pro¬ 
ceeding  and  in  this  Appeal.  The  Commission  dealt  with 
Section  314,  insofar  as  applicable  to  The  Netherlands  and 
Portugal,  in  this  case  and  concluded: 

“•  *  #a  grant  of  Mackay  *s  applications  herein  would 
not  result  in  such  substantial  reduction  of  competi¬ 
tion  between  cable  and  radio,  or  in  the  creation  of  a 
monopoly,  so  as  to  bring  the  AC&R  system  com¬ 
panies,  and  particularly  Mackay,  into  violation  of 
Section  314  of  the  Communications  Act”  (R.  615). 

»»  -  *  *  ti 

a.  The  purpose  and/or  effect  of  the  direct  circuits  in  issue 
will  not  be  to  lessen  competition,  restrain  commerce  or 
to  create  a  monopoly. 

With  respect  to  competition  between  Intervenor  and 
Commercial  within  the  AC&R  system,  the  Commission 
found: 

“•  *  *  Mackay  is  a  wholly  owned  subsidiary  of  AC&R 
which  also  owns  all  of  the  stock  of  Commercial  and 
All  America;  that  these  three  companies  are  oper- 
i  a  ted  as  an  integrated  cable  and  radio  system;  and 

that  there  is  no  substantial  or  effective  competition 
among  the  companies  for  traffic”  (R.  609). 

On  the  facts  of  record,  the  Commission  could  have  made  no 
other  findings.  The  record  shows  that  Intervenor  and  its 
i  affiliated  cable  companies  have  been  commonly  owned 
directly  or  indirectly,  for  many  years  and  that  the  cable 
i  operations  of  Commercial  and  the  radio  operations  of  Inter¬ 
venor  have  been  conducted  as  a  coordinated  operation.  (R. 
42-43, 97-98, 175-176,  207-209,  243-248,  259,  262-263,  272, 555- 
556;  see  also  page  1,  supra).  Many  of  the  officers,  directors 
and  employees  serve  for  each  of  the  companies  within  the 
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AC&R  system  and  have  done  so  for  many  years  (R.  40, 
48-50,  97, 170-175,  202, 210-211,  243-248,  272,  286-288).  The 
AC&R  management  is  concerned  with  the  system  as  a  whole 
rather  than  the  individual  companies  comprising  the  arms 
of  the  system  (R.  174-175,  207-209,  251,  259,  329).  Inier- 
venor’s  modernization  program  has  been  supported  in  part, 
as  has  its  operating  loss  daring  certain  years,  by  loans  from 
its  parent  through  income  derived  in  large  part  from  the 
earnings  of  Intervenor ’s  cable  affiliates  (R.  328-331). '  There 
can  be  no  question  on  the  basis  of  the  record  in  this  pro¬ 
ceeding  that  Intervenor  and  Commercial  are  not  com¬ 
petitors.  _  > 

.  Prior  to  the  authorization  to  Intervenor,  which  per¬ 
mitted  establishment  of  direct  service  to  The  Netherlands, 
all  traffic  of  the  Intervenor  was  transferred  to  its  affiliated 
cable  company  (Commercial)  for  transmission  to  The 
Netherlands  (R.  63-64,  263).  Under  the  agrement  with 
The  Netherlands  Administration,  Intervenor  is  to  be  the 
normal  route  for  unrouted  traffic  of  the  AC&R  system 
destined  to  all  points  in  The  Netherlands,  other  than 
Rotterdam.  Commercial  will  continue  to  handle  all  traffic 
to  Rotterdam  as  well  as  traffic  specifically  routed  via  Com¬ 
mercial  to  other  points  in  The  Netherlands,  an  amount 
estimated  as  50%  of  its  previous  volume  (R.  70,  251-252, 
336-341,  545).  Similarly,  although  for  many  years  Com¬ 
mercial  had  been  the  normal  route  for  AC&R  traffic  destined 
to  Portugal,  Intervenor  became  the  normal  route  following 
opening  of  its  temporary  direct  circuit  and  later  its  indirect 
circuit  through  Lima,  Peru.  Commercial  will  continue  to 
handle  that  traffic  to  Portugal  which  is  specifically  routed 
via  Comercial,  an  amount  estimated  to  be  approximately 
75%  of  its  total  volume  (R.  64-66, 70, 251, 265-266, 545). 

There  is  no  question  that  some  traffic  which  AC&R 
previously  has  handled  through  Commercial  will  now  be 
handled  through  Intervenor.  However,  there  is  not  now 
and  has  not  been  in  the  past  competition  between  Com¬ 
mercial  and  Intervenor  in  the  handling  of  such  traffic.  With 
respect  to  competition  between  cable  and  radio  within  the 
AC&R  system,  it  must  be  concluded  that  it  is  not  possible 
to  substantially  lessen  competition  where  competition  does 
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not  exist  It  is  evident  also  that  Commercial  will  not  be 
'withdrawn  from  the  competitive  field  for  traffic  destined 
to  either  The  Netherlands  or  Portugal. 

Furthermore,  experience  has  proven  that  the  inaugura¬ 
tion  of  direct  radiotelegraph  circuits  by  Intervenor  has 
not  resulted  in  the  withdrawal  of  Commercial  from  the 
competitive  field.  Since  1940,  Intervenor  has  had  many 
new  direct  circuits  and  has  become  the  normal  route  for 
AC&R  system  traffic  to  many  countries,  whereas.  Com¬ 
mercial  is  the  normal  route  for  AC&R  system  traffic  to 
other  countries  (R.  98-99, 251-256, 266-268, 279-282, 344-345). 

The  facts  of  record  refute  Appellant’s  suggestion  that 
Commercial  will  cease  to  be  a  competitve  factor  and  fully 
support  the  Commission’s  finding  that,  if  Intervenor’s 
applications  are  granted.  Commercial  will  continue  to 
handle  considerable  amounts  of  traffic  (R.  251-256,  275-278, 
343-344, 613). 

Turning  now  to  the  question  of  the  effect  of  Ihtervenor’s 
new  circuits  on  competition  between  the  AC&R  system  and 
its  two  principal  competitors,  Appellant  by  radio  and 
Western  Union  by  cable,  the  Commission  concluded  that: 

“•  •  •  there  will  still  be  substantial  competition  be¬ 
tween  cable  and  radiotelegraph  carriers  for  traffic  to 
each  of  the  three  points  and  that  the  AC&R  system 
would  not  have  a  monopoly  of  the  traffic  to  any  of 
these  points”  (R.  614). 

We  have  noted  in  the  foregoing  discussion  that  hot  only 
will  Intervenor  enter  more  strongly  into  the  competitive 
picture,  through  the  addition  of  direct  radio  facilities,  but 
the  AC&R  system  will  continue  to  compete  by  means  of  the 
cable  facilities  of  Commercial.  Accordingly,  with  respect 
to  radio  versus  cable  competition,  it  seems  apparent  that 
Commercial  will  continue  to  be  a  competitive  factor  as 
opposed  to  the  radio  competitor,  the  Appellant,  and  that 
Intervenor  will  become  an  increasingly  effective  competitor 
as  opposed  to  the  cable  competitor,  Western  Union.  Both 
Intervenor  and  Commercial  will  continue  to  compete  against 
the  cable  and  radio  companies  which  are  not  affiliated  with 
the  AC&R  system  (R.  612-613).  Although  Intervenor’s 
direct  operation  may  result  in  a  competitive  diversion  of 
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some  traffic  from  its  competitors,  Appellant  and  Western 
Union,  there  is  no  indication  in  this  record  that  either  of 
those  carriers  will  diminish  their  competitive  efforts  or  that 
their  capacity  to  compete  will  be  endangered  in  any  degree. 
(B.  614-615).  (See  pages  14-17,  supra). 

The  Commission  stated  in  its  Decision  that: 

j  .  <*  '  * 

“We  are  aware  from  our  experience  in  the  field 
of  international  communications  that  the  ability  of  a 
carrier  to  provide  direct  communication  service  is  an 
important  factor  in  appealing  for  customer  patron¬ 
age;  that  the  operation  of  direct  circuits  tends  to 
improve  the  carriers  ability  to  secure  inbound  traffic ; 
and  that  it  is  claimed  that  the  handling  of  additional 
inbound  traffic  improves  the  carriers  competitive * 
position  and  ability  to  develop  outbound  traffic”  (B. 
626). 

The  record  demonstrates  the  strong  preference  of  the  for¬ 
eign  administrations  and  companies  for  radio  as  opposed 
.  to  cable;  the  competitive  disadvantages  experienced  by  the 
cable  carriers  and  the  resulting  trend  of  traffic  from  cable 
to  radio.  (See  pages  22-25,  supra).  The  record  shows 
further  the  advantages  which  direct  circuits  enjoy  in  com¬ 
petition  with  indirect  circuits  (B.  626).  The  Commission 
could  have  made  no  other  finding  on  the  record  in  this 
proceeding  than  its  finding  that  the  grant  of  Intervenor’s 
applications  “would  enhance  competition  generally  and 
introduce  competition  between  direct  radiotelegraph  cir¬ 
cuits”  (B.  628-629). 

Ihtervenor’s  direct  operation  to  The  Netherlands  and 
Portugal  cannot  have  the  purpose  or  the  effect  of  creating 
a  monopoly.  The  following  tables  are  revealing  (B.  612) : 

Proportion  of  Traffic  in  1947. 

nmti  Tkn  MiffiarUndg 

witn  1Q6  n  etnerianom 

FromU.S.  ToU.S.  Total 


Appellant _  29.8%  52.8%  40.5% 

Western  Union _  47.4%  29.8%  89.2% 

A  C  &  R  system _  22.8%  17.4%  20.3% 
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With  Pot  lugs! 

FromU.S.  ToU.S.  Total 

Appellant _  51.4%  80.7%  :  63.5% 

Western  Union _ r  36.3%  13.9%  27.0% 

AC&B  system _  12.3%  5.4%  t  9  J>% 

•  *  < 

It  could  not  be  condnded  that  the  purpose  of  the  AC&E 
system  in  inaugurating  direct  radiotelegraph  communica¬ 
tion  with  The  Netherlands  and  with  Portugal  is  that  of 
creating  a  monopoly  in  the  handling  of  telegraph  traffic 
i  between  the  United  States  and  those  countries,  when  the 
AC&B  system  presently  handles  only  20%  of  The  Nether- 
i  lands  traffic  and  less  than  10%  of  the  traffic  with  Portugal. 

Nor  is  it  conceivable  that  the  effect  of  such  direct  circuits 
!  will  be  to  create  a  monopoly  in  telegraph  traffic  with  those 
'  countries. 

b.  The  Decision  of  the  Commission  opposes  monopoly. 

Until  Intervenor  entered  the  international  radiotele¬ 
graph  field  in  1929,  Appellant’s  parent,  BCA  (which 
Appellant  succeeded  in  its  radiotelegraph  operation)  was 
the  only  company  engaged  in  international  radiotelegraph 
1  service  between  the  United  States  and  foreign  countries  on 
a  world-wide  basis.  It  had  secured  a  virtual  monopoly  and 
control  of  the  high-powered  radio  telegraph  stations  in  the 
United  States  with  the  exception  of  those  owned  by  the 
Government  (B.  41).  In  its  Beport  to  Congress,  pursuant 
to  S.  Bes.  187  in  1945,  the  Commission  stated: 

“Here,  it  is  to  be  noted  that  prior  to  1929,  BCAC, 
or  its  predecessor  company,  was  the  sole  American 
carrier  engaged  in  world-wide  radiotelegraph  com¬ 
munications.  With  the  creation  of  the  Mackay  Badio 
Cos.  in  1929,  a  competitive  situation  was  thus 
created”  (B.  42). 

To  the  same  effect,  the  President’s  Communications  Policy 
Board,  at  page  132  of  its  Beport  to  the  President,  on  Febru¬ 
ary  16, 1951  stated: 

“The  International  Telephone  and  Telegraph 
Company  in  1929  acquired  the  Postal  Telegraph  and 


Cable  Corporation  and,  from  its  international  divi¬ 
sion,  organized  the  Mackay  Radio  &  Telegraph  Com¬ 
pany  to  challenge  BCAC’s  monopoly  in  the  world¬ 
wide  radiotelegraph  service”  (see  page  19  supra). 

It  is  clear,  therefore,  that  when  Intervenor  was  brought  into 
the  international  telegraph  field  and  down  to  the  present 
time,  it  has  served  to  increase  competition  with  existing 
carriers  in  that  field  rather  than  to  lessen  competition. 

In  addition  to  its  sole  operating  position  in  the  radio¬ 
telegraph  field,  BCA  or  its  successor.  Appellant,  had  traffic 
agreements  with  various  foreign  governments  and  radio 
companies  which  provided  that  all  messages  intended  for 
the  United  States  were  required  to  be  transmitted  through 
the  facilities  of  BCA,  which  provision  effectively  prohibited 
the  operation  of  circuits  with  Intervenor.  In  1932  the 
United  States  Government  filed  an  Amendment  to  a  pend¬ 
ing  petition  in  an  antitrust  proceeding  entitled  United  States 
of  America ,  Petitioner  vs.  Radio  Corporation  of  America, 
et  al.,  Defendants,  in  the  District  Court  of  the  United  States 
for  the  District  of  Delaware,  File  No.  In  Equity  No.  793,  as 
a  result  of  which  said  Court  issued  a  Decree  in  1935  which 
contained  the  following  mandate: 

“Said  defendants,  Radio  Corporation  of  America 
and  BCA  Communications,  Inc.,  and  their  subsidi¬ 
aries  are  hereby  perpetually  enjoined  from  claiming 
or  asserting  that  any  of  their  foreign  traffic  or  com¬ 
munication  agreements,  arrangements  or  understand¬ 
ings  with  governments,  companies  or  others  prevents 
or  prohibits  the  other  contracting  party  thereto  (a) 
from  establishing,  or  permitting  to  be  established, 
with  any  other  person  or  persons,  such  radio  circuit 
or  circuits  to  or  from  the  United  States,  its  territories 
or  possessions  (either  direct  or  indirect)  as  such 
other  contracting  party  may  desire,  in  addition  to  or 
<  other  than  those  provided  for  by  the  aforesaid  agree¬ 
ments,  arrangements,  or  understandings,  or  (b)  from 
transmitting,  or  permitting  to  be  transmitted,  by  or 
over  such  other  or  additional  circuit  or  circuits  mes¬ 


sages  which  may  be  specially  so  routed  by  the  sender” 
(B.  44). 
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That  Decree  theoretically  removed  the  obstacle  in  the 
way  of  foreign  telegraph  administrations  or  companies  con¬ 
tracting  with  Intervenor.  However,  Appellant’s  contracts 
still  contained  the  requirement  that  the  foreign  administra¬ 
tion  or  company  should  send  all  of  its  unrouted  traffic  to  the 
United  States  over  the  circuit  operated  with  Appellant 
Hence,  only  traffic  specifically  routed  by  the  sender  via 
Intervenor ’s  circuit  would  have  been  available  for  a  cir¬ 
cuit  with  Intervenor.  This  limitation  proved  to  be  an 
effective  deterrent  to  establishment  of  competitive  circuits 
(B.  179-181). 

Finally,  the  Commission  commenced  a  proceeding 
against  Appellant,  wherein  it  designated  for  hearing  all 
of  the  applications  of  Appellant  for  renewal  of  its  licenses, 
for  the  purpose  of  inquiring  into  the  restrictive  provisions 
of  its  foreign  traffic  contracts  (B.  487-488).  As  a  result 
of  this  proceeding  the  Commission  on  February  16,  1943 
issued  an  order  modifying  the  licenses  by  inclusion  of  the 
following  provision  (FCC  Docket  Nos.  6459-6467 ;  10  FCC 
533-534): 

“This  licensees  granted  upon  condition  that  the 
licensee  shall  not  operate  under  or  enter  into  any 
contract,  arrangement  or  understanding  with  any 
foreign  carrier  or  administration,  which  might  pre¬ 
vent  or  hamper  the  establishment  of  unrestricted 
operation  by  such  foreign  carrier  or  administration 
of  circuits  with  any  other  United  States  carrier,  or 
the  transmission  of  unrouted  traffic  of  all  classes 
over  such  circuits  operated  with  any  other  United 

States  carrier”  (B.  488). 

•  ,  • 

The  Commission  further  directed  that  a  “waiver”  to  that 
effect  be  sent  by  Appellant  to  its  foreign  correspondents. 
Letters  containing  such  waiver  accordingly  were  sent  by 
Appellant  to  its  correspondents,  including  The  Netherlands 
Administration  and  the  Portuguese  Company.  In  those 
letters  Appellant  said: 

‘-‘The  effect  of  the  above  new  condition  in  our 
licenses  is  the  elimination  of  our  contractual  right 
to  your  unrouted  traffic  under  our  mutual  traffic 
agreement,  and  we  therefore  inform  you  that  you 


may  consider  this  requirement  of  the  agreement  as 
being  waived  by  ns”  (B.  45). 

The  system  of  which  Intervener  and  Commercial  are  a 
part  had  been  endeavoring  for  many  years  to  obtain  agree¬ 
ments  with  The  Netherlands  Administration  *nd  with  the 
Portugese  Company  for  the  operation  of  direct  circuits. 
Negotiations  so  that  end  were  initiated  with  The  Nether¬ 
lands  Administration  as  early  as  1931  but  were  unsuccess¬ 
ful  because  of  the  contract  between  Appellant  and  the 
Administration,  which  precluded  the  possibility  of  the 
Administration  entering  into  a  similar  agreement  with 
Intervenor.  Negotiations  were  continued  over  the  years, 
however,  and  finally,  after  action  by  the  Department  of 
Justice  and  the  action  by  the  Commission  requiring  Appel- 
lent  to  waive  the  restrictive  provisions  of  its  contracts, 
Intervenor  succeeded  in  reaching  an  agreement  with  the 
Administration  (B.  4045,  84-85,  562-563).  Intervenor  met 
Rimilar  contractual  opposition  in  its  early  negotiations  with 
the  Portuguese  Company  (B.  4345,  82-83, 495,  562-563). 

Despite  the  fact  that  Appellant  thus  has  been  required 
to  abandon  its  opposition  through  contractual  arrangement 
to  competition  by  means  of  direct  radiotelegraph  circuits, 
it  has  continuously  opposed  Intervenor ’s  efforts  to  compete 
more  effectively  through  the  establishment  of  direct  circuits 
and  has  contended  before  the  Commission  that  there  is  no 
country  in  the  world  with  which  direct  competing  radio¬ 
telegraph  circuits  are  required  or  even  justified  (B.  388- 
389).  One  of  its  basic  arguments,  which  it  again  presents 
to  this  Court,  is  the  fact  that  existing  facilities  are  more 
than  adequate  to  handle  the  volume  of  traffic  available.  The 
Court’s  attention  is  invited  particularly  to  the  following 
quotations  from  Appellant’s  Brief : 

“Even  in  peak  periods,  and  for  the  predictable 
future.  Appellant  alone  has  more  than  adequate 
facilities  and  service  to  meet  all  public  requirements 
of  the  entire  industry  for  telegraph  service  with  The 
Netherlands  and  Portugal”  (App.  Br.,  29). 


Further: 

“The  tremendous  over-capacity  in  existing  facilities 
confirms  that  no  possible  public  need  exists  for 
Mackay’s  circuits*’  (App.  Br.,  30). 

In  the  light  of  the  record.  Appellant’s  argument  that 
its  existing  excess  capacity  should  prevent  new  competition, 
as  contrasted  to  its  argument  on  Section  314 — that  it  is 
attempting  to  require  the  maintenance  of  competition  and 
to  protect  the  public  against  monopoly — is  difficult  to  recon¬ 
cile.  At  the  time  Appellant  established  its  circuit  with 
The  Netherlands  in  1926,  the  available  cable  capacity  was 
sufficient  to  handle  the  then  existing  traffic  (B.  113,  362, 
371-372). '  That  did  not  deter  Appellant  from  establishing 
its  circuit  and  in  fact  it  has  since  created  additional 
capacity  far  in  excess  of  -  traffic  requirements  for  the 
entire  industry.  In  1937,  Appellant  installed  three-channel 
multiplex  equipment  on  its  Netherlands  circuit,  at  a  time 
when  its  traffic  volume  was  much  lower  than  its  volume  in 
1947.  Subsequently,  Appellant  installed  four-channel  multi¬ 
plex  equipment  in  addition  to  which  it  maintains  and  oper¬ 
ates  a  Morse  circuit  between  the  United  States  and  The 
Netherlands  (B.  114,  129-132,  371-382,  516-517,  570-571). 
In  1947,  during  which  year  traffic  with  The  Netherlands 
equalled  its  all  time  high,  Appellant  used  only  one  of  the 
four  channels  of  its  multiplex  equipment  (B.  128,  130-131, 
386387,570). 

,  If  a  carrier,  by  creating  facilities  not  needed  for  the 
traffic  available,  can  thereby  exclude  the  advent  of  competi¬ 
tion,  such  practice  is  certainly  not  a  sound  principle  to  be 
encouraged  by  a  regulatory  agency  controlling  a  competi¬ 
tive  field.  To  the  contrary,  the  courts  have  held  that  the 
creation  of  excess  capacity,  for  the  purpose  or  effect  of 
thwarting  competition  is  a  violation  of  the  anti-trust  laws. 
In  United  States  v.  Aluminum  Company  of  America,  148  F. 
2d  416, 431,  (1945)  (CCA  2),  the  Court  said: 

“It  (the  defendant)  insists  that  it  never  excluded 
competitors;  but  we  can  thing  of  no  more  effective 
exclusion  than  progressively  to  embrace  each  new 
opportunity  as  it  opened,  and  to  face  every  new- 
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comer  with  new  capacity  already  geared  into  a  great 
organization,  having  the  advantage  of  experience, 
trade  connections  and  the  elite  of  personnel.” 

Those  words  were  quoted  with  express  approval  by  the 
Supreme  Court  in  American  Tobacco  Co.,  et  al.  v.  United 
States  (328  IT.  S.  781,  814  (1946))  as  a  description  of  an 
illegal  monopoly.  And  the  words  “to  face  every  new-comer 
with  new  capacity  already  geared”,  etc^  seem  to  fit  exactly 
the  present  situation,  where  Appellant  has  created  far 
greater  capacity  than  the  available  traffic  justified  and  is 
now  using  the  argument  of  excess  capacity  to  oppose  the 
entrance  of  Intervenor’s  competition. 

.  Appellant  takes  the  position  that  there  is  no  country  in 
the  world  with  which  a  direct  competing  radiotelegraph 
circuit  is  required  or  even  justified  and  that  there  is  ade¬ 
quate  competition  between  the  several  media  of  telegraph 
communication,  L  e.,  between  cable  and  direct  radio.  The 
following  colloquy,  between  Commission  Counsel  and  the 
Executive  Vice  President  of  Appellant,  is  a  dear  indica¬ 
tion  of  Appellant’s  views  of  competition  by  means  of  direct 
radiotelegraph  circuits: 

“Q.  My  question  was:  what  points  do  you  think 
there  is  not  adequate  telegraph  competition,  and  you 
mentioned  Greenland,  Suva  and  another  country — 
Tahiti.  I  take  it  from  your  explanation,  however, 
that  there  would  be  no  point  in  competition  to  those 
places.  A.  Perhaps  I  should  have  said  I  don’t  know 
of  any  point. 

“Q.  Do  you  know  of  any  important  traffic  points 
in  the  world  that  are  not  served  by  direct  cable  con- 
.  nections  or  by  automatic  or  semi-automatic  cable 
connections!  A.  There  must  be  many. 

“Q.  Let’s  take  Moscow,  for  example,  Russia! 
A.  Moscow  is  one. 

“Q.  If  either  you  or  Mackay  had  the  only  circuit 
to  Moscow,  would  you  state  that  there  would  be  ade¬ 
quate  competition!  A.  Insofar  as  the  good  to  the 
American  public  is  concerned,  I  would  say  yes” 
(R.  388-389). 

Despite  its  position  concerning  direct  radiotelegraph 
competition  and  the  fact  of  the  marked  trend  of  traffic  from 


46 


cable  to  radio,  Appellant  looks  forward  to  the  day  when  it 
will  have  no  cable  competition.  The  Court’s  attention  is 
invited  to  the  following  testimony  of  Appellant’s  Executive 
Vice  President  upon  examination  by  Commission  Counsel: 

“Q.  What  I  am  trying  to  get  at,  Mr.  Mitchell,  is 
why  the  distinction  between  cable  competition  with 
radio  and  radio  versus  radio?  A.  Because  as  long 
as  cables  are  in  existence  they  should  be  operated,  I 
think.  It  is  hard  for  me  to  distinguish  between 
!  cables  any  more  than  airmail  or  any  of  the  other 
forms  of  communications.  Each  is  a  different 
•  t.  medium. 

“Q.  I  am  not  quite  sure  that  I  understand  your 
answer.  I  can  see  the  difference  between  telephone 
i  and  telegraph.  I  am  not  sure  that  I  see  your  distinc¬ 
tion  between  cable  telegraphy  and  radio  telegraphy? 
A.  They  are  simply  different  means  of  communica¬ 
tions.  1  think  in  the  course  of  time  it  is  reasonable 
to  expect  that  the  cables  vritt  be  abandoned.  How¬ 
ever,  until  such  time  as  their  usefulness  is  completely 
gone,  I  think  that  they  should  continue  to  be  oper¬ 
ated.  For  that  reason,  that  the  competition  should 
i  be  maintained  as  between  those  two  media. 

‘Q.  I  believe  you  stated  that  you  thought  that  in 
the  not  too  far  distant  future,  that  cable  communica¬ 
tion  would  be  given  up  as  a  means  of  communication 
by  telegraph?  A.  Ultimately  I  think  that  is  true” 
(B.  389-390).  (Emphasis  supplied.) 

i  In  summary,  Appellant  opposes  any  competition  by 
direct  radiotelegraph  circuits  and  anticipates  the  disap¬ 
pearance  of  cable  competition.  If  Appellant’s  aims  are 
successful,  ultimately  it  would  have  a  virtual  monopoly  of 
the  telegraph  business  between  the  United  States  and  many 
countries  of  the  world.  It  is  respectfully  submitted  that 
if  the  Commission  had  denied  Intervenor’s  applications  it 
would  have  fostered  a  potential  international  telegraph 
monopoly  in  the  hands  of  Appellant. 
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D.  The  Findings  and  Conclusions  of  the  Commission  should 
•  he  Sustained. 

'  ‘  .  »**<•*,  ,  | 

Section  402  of  the  Communications  Act  provides  the 
appellate  procedure  for  decisions  and  orders  of  the  Com-  | 
mission.  (U.  S.  C.  Title  47,  Sec.  402;  48  Stat  926.)  Sub-  .) 
sections  (b)  through  (f )  provide  for  appeals  to  this  Conrt 
in  cases  snch  as  the  one  involved  in  this  proceeding.  Sub¬ 
section  (e)  states: 

«•  •  •  That  the  review  by  the  court  shall  be  limited 
to  questions  of  law  and  that  findings  of  fact  by  the 
Commission,  if  supported  by  substantial  evidence,  j 
shall  be  conclusive  unless  it  shall  clearly  appear  that  j 
the  findings  of  the  Commission  are  arbitrary  or 
capricious.” 

t 

This  Court  has  had  occasion  to  pass  upon  many  appeals 
from  the  Federal  Communications  Commission  and  its  ! 

_ ■ _  i 

predecessor,  the  Federal  Badio  Commission.  We  do  not 
believe  that  any  useful  purpose  would  be  served  here  by 
detailed  analysis  of  the  many  cases  concerned  with  the 
question  of  scope  of  judicial  review.  This  Court  has  held 
frequently  that  it  will  sustain  decisions  of  the  Commission  I 
unless  its  findings  are  shown  by  the  record  to  lack  support  ; 
by  substantial  evidence.  -  ( Davidson  v.  Federal  Radio'  Com-  j 
mission ,  61  App.  D.  C.  249,  61  F.  2d  401  (1932) ;  Woodmen 
of  the  World,  etc.  v.  FCC,  62  App.  D.  C.  138,  65  F.  2d 
484  (1933) ;  Radio  Service  Corp .  v.  FCC,  64  App.  D.  C.  323,  j 
78  F.  2d  207  (1935) ;  Eastland  Co.  v.  FCC,  67  App.  D.  C.  316, 

92  F.  2d  467  (1937) ;  Bay  Stale  Beacon  v.  FCC,  84  U.  S. 
App.  D.  C.  216, 171  F.  2d  826  (1948)).  To  the  same  effect 
see  Federal  Radio  Commission  v.  Nelson  Bros .  etc.,  289 
TJ.  S.  266  (1933) ;  Washington,  V.  6  M.  C.  Co.  v.  NLRB,  | 
301  TJ.  S.  142  (1937) ;  SEC  v.  Chenery  Corp.,  332  TJ.  S.  194  ! 
(1947). 

This  Court’s  scope  of  review  of  the  Commission’s  deci¬ 
sions  has  not  been  changed  by  the  Administrative  Procedure  i 
Act  (60  Stat.  237 ;  TJ.  S.  C.  Title  5,  Sec.  1001  et  seq.)9  con -  j 
ceming  which  the  Supreme  Court  has  said: 

“Congress  has  merely  made  it  clear  that  a  review-  j 
ing  court  is  not  barred  from  setting  aside  a  Board  j 
decision  when  it  cannot  conscientiously  find  that  the  j 

i 
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evidence  supporting  that  decision  is  substantial,  when 
viewed  in  the  light  that  the  record  in  its  entirety  fnr- 
i  nishes,  including  the  body  of  evidence  opposed  to  the 
Board ’s  view. ”  (U niversal  Camera  Corp.  v.  NLRB , 
340  U.  S.  474,  488  (1951).) 

and  further  that: 

“Retention  of  the  familiar  ‘substantial  evidence’ 
terminology  indicates  that  no  drastic  reversal  of 
attitude  was  intended”  (Idem,  p.  489)., 

As  demonstrated  hereinabove  and  evidenced  by  the  Com¬ 
mission’s  Decision  itself,  there  can  be  no  question  that  the 
Commission’s  findings  of  facts  are  supported  by  substan¬ 
tial  evidence  and  that  the  Commission  has  reached  its  ulti¬ 
mate  findings  “upon  consideration  of  the  whole  record”. 
(See  Pittsburgh  Steamship  Co.  v.  NLRB ,  180  F.  2d  731, 
736;  aff.  340  U.  S.  498  (1951).) 

Since  the  Commission  has  not  acted  in  an  arbitrary  or 
Capricious  manner  and  the  findings  of  fact  of  the  Commis¬ 
sion  are  supported  by  substantial  evidence,  the  Decision  of 
the  Commission  should  be  sustained.  This  Court  has  often 
held,  in  cases  of  appeal  from  the  Commission  and  its  prede¬ 
cessor,  the  Federal  Radio  Commission,  that  the  wisdom  of 
the  administrative  decision  is  not  a  question  within  the 
province  of  the  Court  As  stated  in  Telegraph  Herald  Co. 
v.  Federal  Radio  Commission: 

i  “It  may  be  argued  that  the  ruling  of  the  Commis¬ 
sion  was  unreasonable  or  unwise  or  that  the  Com¬ 
mission’s  conclusions  upon  the  testimony  were  incor¬ 
rect,  but  these  are  questions  which  do  not  arise  upon 
such  an  appeal”  (62  App.  D.  C.  240,  243  ;  66  F.  2d 
220,223,  [1933]). 

To  the  same  effect  see  L.  B.  Wilson,  Inc.  v.  FCC,  83  TJ.  S. 
App.  D.  C.  176,  186;  170  F.  2d  793,  803,  [1948].  That 
view  has  often  been  reiterated  by  the  Supreme  Court  also, 


both  with  relation  to  appeals  from  the  Commission  and 
from  other  regulatory  agencies  (See  Federal  Radio  Com¬ 
mission  v.  Nelson  Bros.,  etc.,  289  TJ.  S.  266,  [1933] ;  Swayne 
&  Hoyt  y.  "United  States,  300  U.  S.  297,  [1937] ;  NLRB  v. 
Nevada  Consolidated  Copper  Corp.,  316  TJ.  S.  105,  [1942] ; 
National  Broadcasting  Company  y.  United  States,  319  TJ.  S. 
190,  [1943] ;  FCC  v.  WOKO,  Inc.,  329  TJ.  S.  223,  [1946]). 

In  considering  the  requirements  of  the  Administratiye 
Procedure  Act  (supra)  as  they  may  affect  the  scope  of 
judicial  review,  the  Supreme  Court  has  reiterated  the  long 
established  principle  that  a  reviewing  court  is  not  con¬ 
cerned  with  the  wisdom  or  expediency  of  the  adminis¬ 
tratiye  action,  saying: 

“Nor  was  it  intended  to  negative  the  function  of 
the  Labor  Board  as  one  of  those  agencies  pre¬ 
sumably  equipped  or  informed  by  experience  to 
deal  with  a  specialized  field  of  knowledge,  whose 
findings  within  that  field  carry  the  authority  of  an 
expertness  which  courts  do  not  possess  and  there¬ 
fore  must  respect.  Nor  does  it  mean  that  even  as 
to  matters  not  requiring  expertise  a  court  may  dis¬ 
place  the  Boards ’s  choice  between  two  fairly  con¬ 
flicting  views,  even  though  the  court  would  justi¬ 
fiably  have  made  a  different  choice  had  the  matter 
been  before  it  de  novo.”  ( Universal  Camera  Corp. 
v.  NLRB,  340  TJ.  S.  474,  488  [1951]  ). 

In  another  recent  decision,  in  this  instance  a  request 
for  review  by  BCA  (Appellant’s  parent)  of  a  decision  of 
the  Commission,  the  Supreme  Court  stated: 

“Moreover,  the  wisdom  of  the  decision  made  can 
be  contested  as  is  shown  in  the  dissenting  opinions 
of  two  Commissioners.  But  courts  should  not  over¬ 
rule  an  administrative  decision  merely  because  they 
disagree  with  its  wisdom”  ( Radio  Corporation  of 
America,  et  al.  v.  United  States,  et  at.,  341  TJ.  S.  412, 
420,  [1951]). 


E.  Concfaiion. 


It  is  respectfully  submitted,  upon  the  basis  of  the  entire 
record  in  this  proceeding,  that  the  findings  of  the  Com¬ 
mission  are  neither  arbitrary  nor  capricious ;  that  the  find¬ 
ings  of  fact  by  the  Commission  are  supported  by  substantial 
evidence;  and,  that  the  Commission  has  made  no  error  of 
law.  Accordingly,  the  Decision  of  the  Commission  should 
be  affirmed. 

Dated:  New  York,  N.  Y.,  February  1, 1952. 

i 

Respectfully  submitted, 

James  A.  Kennedy, 

John  A.  Hartman,  Jr., 
Attorneys  for  Intervenor, 

67  Broad  Street, 

Of  Counsel:  New  York  4,  N.  Y. 

John  F.  Gibbons, 

67  Broad  Street, 

New  York  4,  N.  Y. 

Wheeler  &  Wheeler, 

Burton  K.  Wheeler, 

Southern  Building, 

15th  and  H  Streets,  N.  W., 

Washington,  D.  C. 
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STATEMENT  OF  QUESTIONS  PRESENTED 

In  the  opinion  of  the  appellee  the  questions  are : 

(1)  whether  the  Commission  properly  applied  the  perti¬ 
nent  provisions  of  the  Communications  Act  of  1934,  as 
amended,  in  determining  that  the  public  interest,  conveni¬ 
ence  and  necessity  would  be  served  by  the  grant  of  authori¬ 
zations  for  second  competing  international  radiotelegraph 
circuits  to  points  to  which  it  is  found  that  such  competition; 
is  “reasonably  feasible.” 

(2)  whether  the  Commission  properly  found  on  the  basis 
of  the  record  that  it  was  “reasonably  feasible”  to  have; 
such  competition  between  the  United  States  and  Portugal 
and  The  Netherlands,  and  more  particularly,  whether  the  j 
Commission’s  determinations  that  the  grants  herein  made 
would  increase  over-all  competition  between  the  United ! 
States  and  the  points  in  issue,  and  would  not  seriously  im-  i 
pair  the  financial  position  of  United  States  carriers  or  have  j 
a  substantial  impact  on  the  rate  structure,  unduly  affect  j 
the  speed  and  efficiency  of  service  to  the  points  in  issue,  or 
result  in  an  inefficient  use  of  frequency  space  are  supported  I 
by  substantial  evidence  in  the  record. 

(3)  whether  the  Commission  properly  determined  that  ! 
the  grants  herein  made  would  not  result  in  substantial  les-  j 
sening  of  competition  in  violation  of  Section  314  of  the  ! 

'  Communications  Act  of  1934,  as  amended. 
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Federal  Communications  Commission,  appellee 
Mackay  Radio  and  Telegraph  Company,  Inc.,  intebvenor 


BRIEF  ON  BEHALF  OF  APPELLEE 


STATEMENT  OF  FACTS 

This  is  an  appeal,  taken  under  Sections  402(b)  and  402(c) 
of  the  Communications  Act  of  1934,  47  U.S.C.  402(b)  and 
402(c),  filed  on  March  15, 1951  by  the  appellant  RCA  Com¬ 
munications,  Inc.,1  from  a  decision  of  the  Federal  Com¬ 
munications  Commission  (App.  550-654). 2  This  decision, 
dated  February  21,  1951  and  released  February  23,  1951, 
granted  the  applications  of  Mackay  Radio  and  Telegraph 
Company,  Inc.,*  intervenor  herein,  for  modification  of  li¬ 
cense  to  authorize  direct  communication  with  Portugal  and 
The  Netherlands,  and  for  modification  of  license  to  author¬ 
ize  communication  with  The  Netherlands  via  Tangier,  and 

1  Hereinafter  sometimes  referred  to  as  RCAC. 

2  In  this  brief,  references  to  the  printed  Joint  Appendix  appear  as 

(App. _ )  and  references  to  the  original  record  filed  with  this  Court 

appear  as  (B. - ). 

8  Hereinafter  referred  to  as  Mackay. 
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simultaneously  denied  its  application  for  modification  of 
license  to  communicate  with  Surinam.4 

At  the  time  that  the  instant  applications  were  designated 
for  hearing  direct  radiotelegraph  service  was  being  fur¬ 
nished  by  the  appellant  to  each  of  the  three  points  in  issue 
(App.  569,  583,  598).  In  addition,  the  following  principal 
cable  services  were  available  between  Portugal  and  The 
Netherlands  and  the  United  States:  Western  Union  Tele¬ 
graph  Company 5 * 7  provided  direct  cable  service  to  Portugal 
and  to  Amsterdam,  The  Netherlands,  direct  service  from 
Amsterdam  to  New  York,  and  indirect  service  from  Portu¬ 
gal  to  New  York;  Commercial  Cable  Company*  provided 
indirect  cable  service  both  to  and  from  Rotterdam,  The 
Netherlands,  and  Portugal.  Before  the  recent  war  Com¬ 
mercial’s  service  to  Rotterdam  was  direct  and  it  plans  to 
operate  such  direct  service  again  in  the  near  future  (App. 
568-569,  581-583). 

Mackay  and  RCAC  were  made  respondents  in  the  hear¬ 
ings  by  the  designation  order  (App.  20-26),  and  Western 
Union,  pursuant  to  the  provisions  of  that  order,  intervened 
in  the  proceeding  (R.  150).  Pursuant  to  appropriate  orders 
of  the  Commission  (R.  140, 181-182)  a  hearing  in  this  mat¬ 
ter  was  held  before  Commissioner  Robert  F.  Jones  between 
April  26, 1948  and  June  22, 1948.  Proposed  findings  of  fact 
and  conclusions  were  filed  with  the  Commission  by  Mackay 
(R.  4129-4241),  and  RCAC  (R.  4242-4339). 

On  July  21, 1948,  shortly  after  the  close  of  the  hearing  in 
this  case,  the  Commission  ordered  an  investigative  pro¬ 
ceeding  in  Matter  of  the  American  Cable  and  Radio  Cor¬ 
poration,  et  ad..  Applicability  of  Section  314  of  the  Com • 
mwnicaJtions  Act  of  1934,  as  amended,1  F.C.C.  Docket  No. 

4  The  applications  for  direct  communication  with  Portugal  and  Hie 
Netherlands  were  originally  designated  for  hearing  in  F.C.C.  Docket 
7974,  In  the  Matter  of  Radiotelegraph  Service  between  the  United 
States  and  Foreign  and  Overseas  Points ,  Etc.,  together  with  an  appli¬ 
cation  by  Mackay  for  a  direct  circuit  to  Finland,  which  was  subse¬ 
quently  dismissed  on  petition  of  Mackay. 

8  Hereinafter  referred  to  as  Western  Union. 

•Hereinafter  referred  to  as  Commercial 

7  See  Appendix,  infra,  p.  51. 
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9093.®  The  purpose  of  the  proceeding  in  Docket  9093  was 
to  ascertain  whether  Section  314  of  the  Communications  Act 
applies  to  the  American  Cable  and  Radio  Company  sys¬ 
tem,®  including  its  wholly  owned  subsidiaries,  Mackay  and 
Commercial,  and  whether  the  operations  of  the  AC&R  sys¬ 
tem  as  they  existed  at  that  time  were  in  violation  of  Sec¬ 
tion  314.  Appellant  here  was  a  party  to  that  proceeding 
and  participated  in  full,  producing  exhibits,  and  filing  pro¬ 
posed  findings  of  fact  and  conclusions  with  a  supporting 
brief.  In  that  decision  the  Commission  concluded  that  Sec¬ 
tion  314  does  apply  to  the  AC&R  system,  but  that  the  sec¬ 
tion  was  not  then  being  violated  by  the  operations  of  the 
AC&R  system.  The  conclusions  reached  in  that  proceeding 
were  referred  to  and  relied  on  in  the  decision  in  the  instant 
case  (App.  608-609). 

An  initial  decision  in  the  instant  case  was  issued  on  July 
29,  1949,  looking  toward  the  grant  of  Mackay’s  applica¬ 
tions  to  communicate  with  Portugal  and  The  Netherlands, 
and  denial  of  its  application  to  communicate  with  Surinam 
(R.  4410-4441).  Exceptions  and  a  supporting  brief  were 
fled  by  RCAC  (R.  4457-4633),  exceptions  were  filed  by 
Mackay  (R.  4448-4456)  and  RCAC  filed  a  reply  to  Mackay’s 
exceptions  (R.  4656-4670).  On  December  16,  1949  oral 
argument  was  held  before  the  Commission  in  which  Mackay, 
RCAC  and  Western  Union  participated  (R.  46864809). 

The  decision  of  the  Commission,  from  which  two  Com¬ 
missioners  dissented  (App.  639-654),  granted  the  applica¬ 
tions  of  Mackay  to  communicate  by  direct  radiotelegraph 
circuits  with  Portugal  and  The  Netherlands,  and  its  appli¬ 
cation  to  communicate  with  The  Netherlands  via  Tangier. 
However,  the  Surinam  application  was  denied.  A  summary 
of  the  reasons  given  by  the  Commission  in  reaching  its  de¬ 
cision  in  the  light  of  its  findings  is  set  forth  in  paragraphs 
99-100  of  the  decision  in  the  following  terms : 

8  This  decision  is  unreported  at  this  time.  Copies  are  being  made 
available  to  the  Court 

•  Hereinafter  referred  to  as  AC&R. 
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“99.  Statutory  Standards.  In  arriving  at  a  decision 
on  any  application  before  ns,  we  mnst  determine 
whether  the  applicant  has  demonstrated  that  a  grant  of 
such  application  will  serve  the  public  interest,  con¬ 
venience  or  necessity.  These  statutory  standards  in¬ 
clude  many  elements  which  must  be  evaluated  in  the 
light  of  the  particular  facts  of  record  in  each  instance. 
In  evaluating  the  facts  of  record  we  must  accord  due 
weight  to  the  above-described  national  policy  in  favor 
of  competition.  In  addition,  we  must  also  act  in  such 
fashion  as  to  effectuate  the  purpose  of  the  Communi¬ 
cations  Act,  namely,  ‘ ...  to  make  available,  as  far  as 
possible,  to  all  the  people  of  the  United  States  a  rapid, 
efficient  Nationwide,  and  world  wide  wire  and  radio 
communication  service  with  adequate  facilities  at  rea¬ 
sonable  charges  .  .  . 9 

“100.  We  are  of  the  opinion  that  in  those  instances 
where  there  is  only  one  direct  radiotelegraph  circuit 
to  a  point,  we  should  authorize  a  second  competing 
radiotelegraph  circuit  where  the  applicant  demon¬ 
strates  that  such  competition  is  reasonably  feasible. 
In  the  instant  proceeding,  Mackay  has  demonstrated 
that  it  is  technically,  financially  and  legally  qualified  to 
provide  adequate  service  to  the  points  at  issue;  that 
a  grant  of  its  applications  would  enhance  competition 
generally  and  introduce  competition  between  direct 
radiotelegraph  circuits ;  and  that  a  grant  of  its  appli¬ 
cations  would  not  endanger  the  ability  of  ECAC  and 
Western  Union  to  continue  to  provide  competitive  serv¬ 
ice  either  to  the  points  at  issue  or,  generally,  in  the 
field  of  international  telegraph  communications.  There 
remains  now  for  consideration  the  question  of  whether 
the  volume  of  traffic  available  to  the  points  is  sufficient 
to  justify  the  grant  of  additional  direct  radiotelegraph 
circuits  therewith.”  (App.  628-629.) 

In  the  succeeding  paragraphs  of  the  decision  the  Commis¬ 
sion  concluded  that  the  volume  of  traffic  to  Portugal  and 
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The  Netherlands  was  sufficient  to  justify  the  grant  of  ad¬ 
ditional  direct  radiotelegraph  circuits  therewith  (App.  629- 
630),  but  that  the  volume  of  traffic  between  the  United 
States  and  Surinam,  when  considered  together  with  the  fact 
that  a  grant  of  Mackay’s  application  to  communicate  with 
Surinam  would  result  in  an  increase  in  the  losses  which 
RCAC  was  currently  sustaining  in  the  operation  of  that 
circuit,  required  a  denial  of  that  application  (App.  630). 
The  Commission  also  concluded  that  granting  these  authori¬ 
zations  would  not  bring  Mackay  and  the  corporate  system 
of  which  it  is  a  part  into  violation  of  Section  314  of  the 
Communications  Act  (App.  607-615). 

SUMMARY  OF  ARGUMENT 

I 

Section  313  of  the  Communications  Act  of  1934,  as 
amended,  specifically  makes  the  antitrust  laws  of  the 
United  States  applicable  to  foreign  communication  by  radio. 
This  and  other  sections  of  the  Communications  Act,  as  well 
as  the  legislative  history  of  the  Act,  make  it  abundantly 
dear  that  the  Federal  Communications  Commission  must, 
in  the  exerdse  of  its  licensing  functions,  attempt,  within 
appropriate  limitations,  to  foster  competition  in  the  field  of 
international  radio  communication.  See  McLean  Trucking 
Company  v.  United  States ,  321  U.S.  67.  In  order  to  rec¬ 
oncile  its  obligation  to  insure  the  continuing  maintenance 
of  a  fast,  effident  international  communications  service 
(Communications  Act,  §  1,  47  U.S.C.  151)  with  the  policy 
in  favor  of  competition  in  this  field,  the  Commission  here 
determined  that  the  establishment  of  a  second  competing 
direct  radiotelegraph  circuit  would  serve  the  public  in¬ 
terest  where  a  qualified  applicant  offers  to  provide  such 
service  to  a  point  to  which  the  volume  of  traffic  is  great 
enough  to  justify  the  rendition  of  service  by  more  than  one 
carrier,  and  where  making  such  a  grant  would  actually  in¬ 
itiate  or  increase  competition  to  that  point  and  would  not 
endanger  the  ability  of  existing  carriers  to  continue  to  pro¬ 
vide  service  or  degrade  such  service.  This  policy  of  grant- 
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ing  duplicate  circuits  where  such  grants  are  “reasonably 
feasible”  is  not,  as  charged  by  appellant,  a  “free  compe¬ 
tition”  policy  under  which  grants  would  be  made  for  dupli¬ 
cate  circuits  irrespective  of  their  effects  on  existing  car¬ 
riers,  and  appellant’s  authority  to  the  effect  that  a  free  com¬ 
petition  policy  would  be  contrary  to  law  is,  consequently, 
irrelevant. 

Nothing  in  the  Communications  Act,  its  legislative  his¬ 
tory,  relevant  judicial  decisions,  or  in  prior  decisions  of  the 
Commission  requires  that  the  national  policy  in  favor  of 
competition  be  ignored  by  the  Commission  in  its  licensing 
in  this  field,  by  restricting  the  grant  of  applications  only  to 
cases  in  which  tangible,  short  term  benefits  to  the  public 
can  be  shown  to  result.  The  long  range  salutary  effects  of 
competition  between  two  or  more  healthy  carriers,  though 
rarely  statistically  demonstrable  with  respect  to  future  op¬ 
erations  on  a  given  circuit,  is  the  basis  of  a  clearly  defined 
national  policy,  and  as  such,  must  be  given  due  weight. 

The  result  reached  here  is  not  inconsistent  with  the  de¬ 
cision  of  this  Court  in  the  “Oslo”  case,  Mackay  Radio  & 
Telegraph  Company,  Inc .  v.  Federal  Communications  Com¬ 
mission,  68  App.  D.C.  336,  97  F.  2d  641.  This  Court  there 
held  on  appeal  that  nothing  in  the  Communications  Act  re¬ 
quired,  as  a  matter  of  law,  that  applications  for  duplicate 
radiotelegraph  circuits  be  granted  in  all  cases  where  the 
applicant  met  the  minimum  qualifications  of  a  licensee.  The 
opinion  of  the  Court  recognizes,  however,  that  competition 
was  a  factor  to  be  considered  in  the  exercise  of  the  Commis¬ 
sion’s  licensing  function  in  this  field,  and  clearly  fore¬ 
shadows  the  result  reached  here. 

Changes  in  traffic  conditions  and  experience  with  dupli¬ 
cate  circuits  since  the  time  of  the  Commission’s  decision  in 
the  Oslo  case  clearly  require  a  different  result  here.  These 
changes  have  been  reflected  in  a  series  of  decisions  of  the 
Commission,  all  of  which  apply  the  reasoning  used  in  the 
instant  case  to  varying  factual  situations,  and  which  clearly 
portend  the  result  in  this  case.  * 
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The  Commission’s  conclusion  that  the  grants  of  The 
Netherlands  and  Portugal  circuits  were  reasonably  feas¬ 
ible  is  based  upon  findings  of  fact  with  which,  on  the  whole, 
appellant  has  no  disagreement.  Appellant’s  arguments 
that  the  Commission  erred  in  concluding  that  the  grants 
made  herein  will  not  seriously  impair  the  financial  position 
of  United  States  Carriers  or  have  a  substantial  impact  on 
the  rate  structure,  and  that  this  decision  will  not  unduly 
adversely  affect  the  speed  and  efficiency  of  service  to  the 
points  in  issue  are  patently  fallacious.  The  contentions  are 
based  almost  exclusively  on  unsupported  assertions  that 
“needless”  duplication  of  facilities  must  weaken  the  com¬ 
munications  system  financially,  and  that  operations  by 
“forked”  circuit  are  necessarily  less  efficient  than  those 
which  are  not  “forked.”  The  Commission  properly  con¬ 
cluded  on  the  basis  of  the  facts  of  record,  however,  that  the 
effects  of  these  grants  in  both  these  respects  would  be  mini¬ 
mal  if  not  non-existent.  These  conclusions,  as  well  as  the 
conclusion  that  the  grant  of  these  circuits  would  not  contra¬ 
vene  the  policy  in  favor  of  the  conservation  of  frequency 
space  even  if  an  additional  frequency  were  to  be  required 
by  Mackay  for  the  rendition  of  this  service,  represent  a 
reasonable  evaluation  of  the  facts  to  be  considered  in  the 
light  of  the  benefits  to  be  gained  from  the  authorization 
of  these  circuits. 

The  Commission’s  determination  that  over-all  competi¬ 
tion  for  telegraph  traffic  will  be  increased  by  the  grants 
made  in  the  instant  case  finds  ample  support  in  the  record. 
The  record  makes  dear  that  competition  by  direct  radio 
circuit  is  more  effective  than  by  indirect  circuit  Here  the 
Commission  is  not  only  authorizing  such  competition,  but  is 
also,  in  the  case  of  The  Netherlands,  permitting  an  entirely 
new  radio  carrier  to  enter  the  field.  Only  by  fallaciously 
equating  the  concept  of  competition  with  the  amount  of  traf¬ 
fic  handled  by  each  carrier,  does  appellant  controvert  this 
patently  reasonable  determination.  The  increased  com¬ 
petition  is,  in  fact,  the  basis  of  appellant’s  complaint  here. 
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The  grants  made  in  the  instant  proceeding  will  not  bring 
Mackay  or  the  AC&B  system  of  which  it  is  a  part  into  vio¬ 
lation  of  Section  314  of  the  Communications  Act,  which 
prohibits  common  ownership  and  operation  of  cable  and 
radiotelegraph  facilities  in  international  communication  if 
the  effect  thereof  may  be  to  substantially  lessen  competition, 
restrain  commerce  or  create  monopoly.  The  only  issue 
presented  in  this  connection  is  whether  the  grants  made 
herein  will  have  the  effects  prohibited  by  the  statute.  For 
it  is  dear  both  from  the  language  of  Section  314,  and  its 
legislative  history,  as  well  as  from  the  legislative  history 
and  judicial  interpretation  of  Section  7  of  the  Clayton  Act, 
15  U.S.C.  18,  that  under  this  statute  merger  of  cable  and 
radio  companies  is  not  in  and  of  itself  prohibited.  Further¬ 
more,  the  Commission  has,  in  a  separate  proceeding  in 
which  appellant  was  a  party,  and  from  which  appellant  did 
not  appeal,  decided  that  the  common  ownership  and  opera¬ 
tion  of  cable  and  radio  facilities  within  the  AC&B  system 
had  not,  in  1947,  the  time  of  the  hearing  in  this  case,  resulted 
in  any  of  the  effects  prohibited  by  Section  314. 

The  Commission,  in  concluding  that  the  grant  to  Mackay 
of  direct  radiotelegraph  circuits  to  Portugal  and  The  Neth¬ 
erlands  would  not  result  in  a  substantial  lessening  of  com¬ 
petition  or  the  creation  of  monopoly,  properly  appraised 
the  effects  on  competition  of  those  grants  as  part  of  the 
total  competitive  picture  existing  with  respect  to  communi¬ 
cation  to  the  countries  involved.  For  it  is  dear  that  no 
evaluation  of  the  reasonableness  of  any  possible  restraint 
on  competition  can  be  made  without  regard  to  such  factors 
as  the  strength  of  competition  remaining,  the  character¬ 
istics  of  the  market*  the  probable  future  development  of  the 
industry  and  the  purpose  of  the  activities  questioned. 
United  States  v.  Columbia  Steel  Co.,  334  U.S.  495 ;  Western 
Union  Division #  A.  F.  of  L.  v.  United  States,  87  F.  Supp. 
324. 
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Although  there  will  be  no  competition  between  Mackay 
and  Commercial,  the  undisputed  findings  of  fact  show  that 
as  a  result  of  these  grants  competition  between  wireless 
carriers  would  be  substantially  promoted,  that  competition 
between  cable  and  wireless  would  be  preserved,  and  that 
those  benefits  would  not  be  destroyed  by  the  absence  of 
competition  within  the  AC&E  system  itself.  In  view  of  these 
findings  and  of  the  fact  that  Section  314  must  be  applied  in 
a  manner  consistent  with  other  provisions  of  the  Communi¬ 
cations  Act  which  provide  for  competition  in  international 
communications  generally,  the  Commission’s  conclusion 
that  no  substantial  lessening  of  competition  would  result 
from  these  grants  was  a  sound  one. 


L  The  Commission  properly  determined  that  it  would  serve 
the  public  interest  to  grant  Mackey's  applications  for  radio 
circuits  to  The  Netherlands  and  Portugal  in  competition 
with  the  existing  circuits  of  RCAC  where  the  record  die* 
closes  that  such  competition  would  be  reasonably  feasible. 

In  the  present  case  the  Commission,  after  consideration 
of  the  facts  of  record,  granted  applications  by  the  inter- 
venor,  Mackay,  for  authority  to  modify  its  outstanding 
radio  licenses  to  permit  it  to  communicate  directly  with 
The  Netherlands  and  Portugal  in  competition  with  the  ex¬ 
isting  circuits  of  the  appellant,  RCAC.  It  also  granted  a 
Mackay  application  to  communicate  indirectly  with  The 
Netherlands  via  the  Mackay  relay  station  at  Tangier. 
Simultaneously,  the  Commission  denied  Mackay ’s  appli¬ 
cation  for  a  circuit  to  communicate  with  Surinam,  Nether¬ 
lands  West  Indies. 

Appellant,  with  only  one  exception  which  will  be  discussed 
below,10  does  not  challenge  the  findings  of  fact  upon  which 
the  Commission  based  its  conclusions  in  this  case,  but  at¬ 
tacks  rather  the  weight  given  to  various  of  the  factors  in¬ 
volved  and  the  Commission’s  interpretation  of  the  ap¬ 
plicable  statutes.  In  reaching  its  conclusions,  the  Commis¬ 
sion  held  that,  in  evaluating  the  factors  which  go  to  de- 


10  See  pp.  32-35,  infra. 
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termine  the  over-all  licensing  standard  of  “public  interest, 
convenience  or  necessity”,11  due  weight  must  be  given  to 
the  national  policy  in  favor  of  competition,  as  reflected  in 
both  the  Communications  Act  of  1934  and  the  antitrust 
laws,  and  to  the  objective  set  forth  in  Section  1  of  the  Com¬ 
munications  Act  of  making  available  as  far  as  possible  “a 
rapid,  efficient  Nation-wide  and  world-wide  wire  and  radio 
communications  service  with  adequate  facilities  at  reason¬ 
able  charges, ...”  It  accordingly  determined  that,  as  a  mat¬ 
ter  of  policy,  competing  international  radiotelegraph  cir¬ 
cuits  should  be  authorized  when,  as  in  the  present  case,  the 
record  demonstrates  that  such  competition  is  “reasonably 
feasible” — when,  in  the  light  of  traffic  conditions  on  a  given 
international  ronte,  the  long  range  benefits  of  competition 
between  two  carriers  can  be  achieved  without  the  sacrifice 
of  any  substantial  elements  of  a  rapid  and  efficient  service 
to  the  public  at  reasonable  rates. 

Appellant  challenges  the  authority  of  the  Commission  to 
grant  a  competing  or  duplicate  circuit  between  the  United 
States  and  any  foreign  point  where  no  immediate  and 
tangible  benefit  to  the  using  public  can  be  shown  to  result. 
The  “objective”  of  common  carrier  regulation  in  the  inter¬ 
national  communication  field  is,  appellant  contends,  “to 
suppress  the  evil  practices  due  to  destructive  and  cumula¬ 
tive  competition  ...  by  avoiding  economic  waste  and  safe¬ 
guarding  the  financial  interests  of  the  carriers  already  serv¬ 
ing  adequately  the  present  and  foreseeable  needs  of  the 
public”;  the  “rather  indefinite  satisfaction  of  having  an 
additional  carrier  to  choose  from”  is  hot  properly  involved 
in  determining  such  regulatory  policies.  (Br.  10.)  But 
this  line  of  argument  is  based  largely  upon  a  misreading  of 
the  Commission’s  decision  in  this  case,  upon  a  misconstruc¬ 
tion  of  the  decision  of  this  Court  in  Mackay  Radio  &  Tele¬ 
graph  Co.  v.  Federal  Communications  Commission,  68  App. 
D.C.  336,  97  F.  2d  641  (referred  to  in  both  this  and  appel¬ 
lant’s  brief  as  the  Oslo  case),  and  upon  inapposite  cita- 

u communications  Act  of  1934,  as  amended,  §309 (a),  47  U.S.C. 
309(a). 
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tions  of  other  court  and  Commission  holdings  to  the  effect 
that  the  doctrines  of  free  competition  are  applicable  to  only 
a  limited  extent  in  common  carrier  regulation. 

In  view  of  the  fragmentary  picture  of  the  Commission’s 
decision  advanced  by  appellant,  it  is  essential  to  recognize 
at  the  outset  exactly  what  the  Commission  did  decide  in 
this  proceeding.  It  did  not,  as  contended  by  appellant, 
adopt  a  “free  competition”  standard  of  indiscriminate 
licensing  of  competing  carriers.12  What  the  Commission 
did  determine,  and  what  appellant  refuses  to  admit,  is  that 
the  over-all  national  policy  in  favor  of  competition  has  been 
expressly  made  applicable  to  the  common  carrier  regula¬ 
tion  of  international  communications  and  that,  while  the 
application  of  this  policy  to  international  communications 
does  not  obliterate  other  significant  considerations,  neither 
is  it  limited  in  its  application  solely  to  consideration  of  im¬ 
mediately  determinable  short  term  gains  which  might  result 
from  such  a  grant.  The  national  policy  favoring  competi¬ 
tion  is  much  broader  than  this.  It  is  based  upon  the  recog¬ 
nition  that  where  competition  is  created  between  an  estab¬ 
lished  organization  and  a  newcomer  to  the  field,  it  is  quite 
possible,  if  not  probable,  that  there  will  be  no  immediate 
gain  and  may  even  be  some  loss  to  the  general  public,  but 
that  generally  the  long  range  effect  of  competition  between 
two  healthy  organizations  will  be  beneficial. 

Recognizing  this  fact,  but  at  the  same  time  recognizing 
its  statutory  obligations  to  insure  the  continuing  main¬ 
tenance  of  fast,  efficient  international  communications  serv¬ 
ice  at  reasonable  rates  (App.  628),  the  Commission  in 
formulating  what  it  chose  to  call  in  this  case  its  “reason¬ 
ably  feasible”  standard  has  determined  that  it  could  con¬ 
clude  that  the  establishment  of  a  second  competing  radio- 

12  The  denial  of  the  Surinam  application  on  the  dual  grounds  that 
its  grant  would  cause  a  substantial  increase  in  the  losses  of  RCAC, 
the  single  existing  radiotelegraph  carrier  with  such  a  circuit,  and  that 
the  total  traffic  in  the  route  was  insufficient  to  warrant  any  duplica¬ 
tion  (App.  630).  disposes  of  any  contention  that  the  Commission  has 
adopted  a  position  that  the  establishment  of  “free  competition**  is  an 
“overriding  consideration**  in  considering  applications  for  competing 
circuits. 
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telegraph  circuit  would  serve  the  public  interest  where  (1) 
the  volume  of  traffic  available  between  the  points  of  com¬ 
munication  is  adequate  to  justify  the  rendition  of  service 
by  more  than  one  carrier,  (2)  the  proposed  grant  would 
actually  operate  to  increase  or  initiate  competition  between 
such  points,  (3)  the  grant  will  not  endanger  the  ability  of 
the  existing  carriers  to  continue  to  provide  competitive 
service  or  substantially  degrade  such  service,  and  (4)  appli¬ 
cant  demonstrates  its  technical,  financial  and  legal  qualifica¬ 
tions  to  provide  adequate  competitive  service  to  the  points 
in  issue.  (App.  628-629.)  It  was  this  eminently  sound  test 
and  this  standard  which  the  Commission  applied,  with  vary¬ 
ing  results,  to  the  several  applications  before  it  in  this  pro¬ 
ceeding,  rather  than  the  straw  man  of  unqualified  free  com¬ 
petition  created  by  appellant  for  the  purposes  of  its  an¬ 
alysis. 

It  is  clear  that  the  Communications  Act  not  only  does  not 
prohibit  competition  in  the  field  of  international  telegraph 
communications  but,  on  the  contrary,  clearly  incorporates 
a  policy  determination  that  competition,  within  appropriate 
limitations,  is  a  desirable  objective  of  Commission  licensing. 
Section  313  of  the  Act  specifically  makes  applicable  the 
antitrust  laws  of  the  United  States  to  foreign  radio  com¬ 
munications  subject  to  the  Commission’s  jurisdiction  Sec¬ 
tions  311  and  602(d)  provide  for  Commission  action  look¬ 
ing  towards  the  imposition  of  additional  administrative 
sanctions  in  those  cases  where  persons  subject  to  its  juris¬ 
diction  violate  the  antitrust  laws.14  Moreover,  Section  314 
of  the  Act,  upon  which  appellant  relies  so  heavily,  see  pp. 
36-48,  infra,  expressly  imposes  on  the  Commission  responsi¬ 
bility  for  maintaining  competition  in  international  com¬ 
munications  between  radio  and  cable  interests.15  Unlike  the 
case  with  domestic  telephone  and  telegraph  carriers  (see 
Section  222  of  the  Communications  Act),  Congress  has  con¬ 
sistently  failed  to  adopt  any  of  the  numerous  proposals  and 

“  See  Appendix,  infra,  p.  50. 

14  See  Appendix,  infra,  pp.  50,  52. 

18  See  Appendix,  infra,  p.  51. 


13 


bills  which  have  been  introduced  from  time  to  time  looking 
towards  authorizing  a  merger  of  the  existing  international 
telegraph  carriers.1*  From  these  provisions  of  the  Act 
alone,  it  is  clear,  the  Commission  could  logically  derive  an 
obligation  to  give  weight  to  the  national  policy  of  favoring 
competition  to  the  extent  consistent  wtih  the  other  require¬ 
ments  of  the  Communications  Act 
The  duty  of  the  Commission  to  give  consideration  to  the 
national  policy  in  favor  of  competition  embedded  in  the 
antitrust  laws  is  emphasized  by  the  decision  in  the  case  of 
McLean  Trucking  Company  v.  United  States ,  321  U.S.  67. 
In  that  case,  the  Supreme  Court  held  that  the  Interstate 
Commerce  Commission  was  under  a  duty  to  consider  the 
policy  of  the  antitrust  laws  even  in  administering  a  statute 
(49  U.S.C.  5  (2)(b))  which  authorized  it  to  permit  merg¬ 
ers.  Appellant,  holding  to  its  untenable  view  that  the  Com¬ 
mission  has  adopted  the  principle  of  free  competition  in 
the  present  case,  attempts  to  distinguish  the  McLean  case 
by  pointing  out  that  the  Supreme  Court  there  stated  that 
“the  policies  of  the  antitrust  laws  determine  ‘the  public  in¬ 
terest  ’  in  railroad  regulation  only  in  a  qualified  way”;  and 
that  “there  may  be  occasions  when  ‘competition  between 
carriers  may  result  in  harm  to  the  public  as  well  as  bene¬ 
fit;’ . .  (321  IJ.S.  67, 83-4.)  But  both  of  these  statements 

are  completely  consistent  with  the  manner  in  which  the  long 
range  advantages  of  competition  were  balanced  in  the  Com¬ 
mission’s  decision  against  its  alleged  short  term  effects.  In 
fact  the  Supreme  Court’s  formulation  in  the  McLean  case 
of  the  responsibilities  of  the  Interstate  Commerce  Commis¬ 
sion  in  considering  the  national  policy  in  favor  of  the  maxi¬ 
mum  appropriate  amount  of  competition,  could  well  stand 
as  a  definition  of  the  Federal  Communications  Commis¬ 
sion’s  position  in  the  present  action.  Speaking  on  this  sub¬ 
ject,  the  court  summarized  its  views  as  follows: 

“In  short,  the  Commission  must  estimate  the  scope 
and  appraise  the  effects  of  the  curtailment  of  competi- 

16  See,  e.g.,  S.  2445,  77th  Cong.,  2nd  Sess.  (1942).  See  abo  n.  52, 
infra. 
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tion  which  will  result  from  the  proposed  consolidation 
and  consider  them  along  with  the  advantages  . .  - ,  to 
determine  whether  the  consolidation  will  assist  in  effec¬ 
tuating  the  over-all  transportation  policy.  Resolving 
these  considerations  is  a  complex  task  which  requires 
extensive  facilities,  expert  judgment  and  considerable 
knowledge  of  the  transportation  industry.  Congress  • 
left  that  task  to  the  Commission  ‘to  the  end  that  the 
wisdom  and  experience  of  that  Commission  may  he 
used  not  only  in  connection  with  this  form  of  transpor¬ 
tion,  but  in  its  coordination  of  all  other  forms.’  79 
Cong.  Rec.  12207.”  (321  U.S.  67,  87.) 

The  recent  decisions  of  this  Court  in  Pennsylvania  Water 

<6  Power  Co.  v.  Federal  Power  Commission, - U.S.  App. 

D.C. - ,  193  F.  2d  230,  and  SJS.W.  Inc.  v.  Air  Transport 

Ass’n  of  America, - U.S.  App.  D.C. - ,  191  F.  2d  658, 

both  cited  by  appellant  in  the  course  of  its  argument  on  its 
“free  competition”  tangent,  serve  rather  to  reinforce  the 
Commission’s  position  in  the  present  case.  For  both  of 
these  cases  clearly  recognize,  as  does  the  McLean  case,  that, 
while  in  regulated  industries  “free  competition”  is  not 
the  yardstick  for  judging  the  public  interest,  the  antitrust 
laws  and  the  policy  of  these  laws  in  favor  of  the  Tmnriwmwi 
amount  of  competition  appropriate  to  the  particular  factual 
situation,  are  of  great  importance  and  must  be  given  due 
consideration  by  the  regulatory  agency.  As  this  Court 
stated  in  the  SJS.W.  Inc.  case,  supra: 

“It  is  apparent  that  ‘the  antitrust  laws  can  have 
only  limited  application  to  industries  regulated  by 
specific  statute.’  But  in  view  of  the  importance  of  the 
antitrust  laws  to  the  unregulated  part  of  the  economy, 
the  rule  has  been  developed  that  the  mere  existence  of 
a  regulatory  statute  does  not  result  in  complete  with¬ 
drawal  of  the  regulated  industry  from  the  operation  of 
the  antitrust  laws.  Such  repeals  by  implication  are 
not  favored.  The  antitrust  laws  have  been  held  to  be 
superseded  only  to  the  extent  of  the  repugnancy  be- 
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tween  them.”  ( - U.S.  App.  D.C. - >  191 F.  2d  658, 

661.) 

Nor  is  there  any  merit  in  the  appellant’s  contentions  (Br. 
40-43)  that,  in  the  absence  of  express  record  proof,  the  Com¬ 
mission  had  no  basis  for  relying  on  the  national  policy  in 
favor  of  competition  or  in  concluding  that  the  effects  of 
competition  between  healthy  carriers  for  international  com¬ 
munications  business  would  in  the  long  run  prove  bene¬ 
ficial  to  the  public.  Such  an  argument,  though  couched  in 
terms  of  the  alleged  insufficiency  of  the  record  and  the 
Commission’s  findings,  is,  in  essence,  an  attack  on  the  Com¬ 
mission’s  right  to  consider  the  long  range  effects  of  com¬ 
petition  at  all.  For  by  the  very  nature  of  the  problem,  sta¬ 
tistical  proof  of  the  long  range  effects  of  proposed  com¬ 
petition  between  international  carriers  on  a  given  circuit  of 
the  type  apparently  demanded  by  appellant  can  rarely,  if 
ever,  be  forthcoming.  This  does  not  mean  that  the  benefits 
to  the  public  arising  out  of  competition  between  strong  and 
healthy  organizations  competing  for  a  reasonably  large 
amount  of  business  between  two  points  are  so  speculative 
in  nature  as  to  be  unworthy  of  consideration.17  The  na¬ 
tional  policy  in  favor  of  competition,  as  expressly  made 
applicable  to  international  communications  in  the  Com¬ 
munications  Act  is,  on  the  contrary,  based  on  such  well 
grounded  and  long  term  experience  of  the  dangers  inherent 
in  lack  of  competition,  that  it  may  be  assumed  to  be  ap¬ 
plicable  to  the  particular  case  unless  there  is  a  clear  show¬ 
ing  to  the  contrary.18 

In  this  connection  it  is  significant  to  note  that  past  experience  in 
this  very  field  gives  evidence  of  the  possible  benefits  of  competition. 
For  in  the  field  of  international  telegraph  communications,  which  is 
competitive,  rates  during  the  period  from  the  beginning  of  the  last 
war  have  not  gone  up  nearly  as  much  as  rates  in  the  domestic  tele¬ 
graph  and  intrastate  telephone  industries,  which  are,  for  all  practical 
purposes,  non-competitive.  See  R  3857;  In  the  Matter  of  the  Western 
Union  Telegraph  Co.,  11  F.C.C.  283. 

18  Cf.  discussion  in  United  States  v.  Aluminum  Co.  of  America,  148 
F.  2d  416  (C.C  JL  2d)  at  427-429. 


16 


Moreover,  as  the  Commission  fully  explained  in  its  de¬ 
cision,  there  have  been  a  sufficient  number  of  situations 
since  the  Oslo  case  in  1938  in  which  duplicate  circuits  have 
been  authorized,  to  provide  the  Commission  with  a  history 
of  competition  in  international  radio  communications  which 
did  not  exist  at  the  time  of  the  Oslo  case  (App.  621).  The 
record  showed  that  no  less  than  17  duplicating  circuits  had 
been  put  into  operation  in  this  period,  of  which  at  least  13, 
many  of  them  to  major  countries,  were  in  operation  at  the 
time  of  the  hearings  (App.  621). 19  Although  it  is  true  that 
many  of  these  circuits  had  been  originally  put  into  opera¬ 
tion  during  World  War  II  as  a  result  of  a  general  strategic 
duplicate  circuit  policy  enunciated  by  the  Board  of  War 
Communications,  the  statistical  evidence  of  the  results  of 
such  competition  certainly  provided  the  Commission  with 
a  better  framework  into  which  to  fit  its  evaluation  of  the 
potential  effects  of  authorizing  such  competition  in  the 
present  case.  And,  as  is  pointed  out  in  several  places  in  the 
Commission’s  decision  (App.  562,  579,  581,  585,  615)  this 
record  all  tends  to  show  that  competition  between  carriers 
for  circuits  where  there  is  an  adequate  amount  of  traffic  is 
completely  feasible.20 

Appellant  has  given  special  emphasis  in  its  argument  to 
the  decision  of  this  Court  in  the  Oslo  case,  Mackay 
Radio  <&  Telegraph  Co.  v.  Federal  C ommumcations  Com¬ 
mission,  68  App.  D.C.  336,  97  F.  2d  641.  But  in  placing  its 
reliance  upon  the  Oslo  case  appellant  has  seriously  mis¬ 
conceived  both  the  holding  of  the  decision  and  the  scope  of 
its  application.  For,  as  examination  of  the  Court’s  opinion 
makes  dear,  the  Commission’s  present  determination  was 

19  These  were  Austria,  Bermuda,  Brazil,  Bulgaria,  Dominican  Re¬ 
public,  Egypt,  England,  France,  Germany,  Italy,  Spain,  Tangier  and 
the  UJ5JSJL 

20  See  also  the  more  detailed  discussion  of  the  analysis  of  the  re¬ 
sults  of  such  competing  operations  contained  in  paragraphs  122-124, 
and  132  of  the  ^attached  Report  of  the  Commission  in  Docket  9093, 
relating  to  the  effect  of  Section  314  of  the  Communications  Act  on 
the  combined  cable  and  radio  operations  of  the  A.C.&R.  System,  dis¬ 
cussed  infra ,  at  pp.  40-41. 
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clearly  foreshadowed  by  the  Oslo  case,  rather  than  pre¬ 
cluded  by  it. 

In  the  Oslo  case,  decided  in  1938,  the  Commission  had  de¬ 
termined,  on  the  facts  there  presented,  that  the  application 
of  Mackay  for  a  circuit  to  Oslo,  which  was  already  served 
by  RC  AC,,  should  be  denied.  2  F.C.C.  592.  Mackay  con¬ 
tended  on  appeal  that  the  application  of  the  standard  of  the 
public  interest  required,  as  a  matter  of  law,  the  grant  of 
any  application  for  a  second  circuit  filed  by  a  qualified  ap¬ 
plicant  which  would  afford  additional  competition  in  inter¬ 
national  communications.  This  Court  held,  however,  that 
while  the  question  of  competition  was  an  aspect  of  the  pub¬ 
lic  interest  to  be  given  consideration,  the  Act  itself  dic¬ 
tated  no  such  free  competition  policy  or  result  automat¬ 
ically  applicable  to  all  such  applications  without  regard  to 
the  facts  presented  and  the  Commission’s  judgment  of  how 
different  facets  of  policy  should  be  applied  and  accommo¬ 
dated  to  the  relevant  facts.  This  determination  that  noth¬ 
ing  in  the  Communications  Act  requires  the  establishment 
of  duplicate  circuits  as  a  matter  of  law  cannot  be  tortured 
into  a  holding  that  the  grant  of  competing  applications  is 
contrary  to  the  public  interest  in  every  case  unless  the  ap¬ 
plicant  can  show  some  immediate  short  range  gain  which 
would  result  from  the  grant.  On  the  contrary,  the  Court 
clearly  indicated  that  the  Commission  might  properly  have 
reached  a  contrary  decision  in  the  Oslo  case  itself  if  it 
had  determined  that  less  competition  existed  “than  the  in¬ 
terest  of  the  public  would  require ; _ that  the  licensing  of 

appellant  would  increase  competition;  and  third,  that  this 
increase  will  result  in  more  benefit  than  harm  to  the  pub¬ 
lic.”  (Emphasis  added.)  (68  App.  D.C.  340, 97  F.  2d  645.) 
Each  of  these  three  ultimate  findings  has  been  made  in  the 
instant  case. 

The  failure  of  the  Congress  to  pass  legislation,  intro¬ 
duced  at  the  sponsorship  of  Mackay  after  the  Court’s  de¬ 
cision  in  the  Oslo  case,  which  would  have  amended  Section 
313  to  require  that  the  Commission  in  considering  applica¬ 
tions  for  licenses  to  engage  in  direct  foreign  radiotele- 
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graph  communication  “consider  competition ...  to  be  in  the 
public  interest  ’  ’ 21  can  hardly  be  considered  as  showing  a 
Congressional  intent  that  the  advantages  of  a  healthy  com¬ 
petitive  system  should  henceforth  be  completely  ignored.22 
This  is  especially  so  in  view  of  the  statement  made  by  the 
Chairman  of  the  Federal  Communications  Commission  in 
the  hearings  on  the  bills  regarding  Commission  interpreta¬ 
tion  of  the  statute  and  the  bills  themselves,  which  shows 
quite  clearly  that  although  the  Commission  did  not  believe 
that  the  existing  law  required  a  finding  that  competition 
would  in  all  circumstances  be  in  the  public  interest,  it  did 
believe  that: 

“ ...  the  practical  effect  of  the  legislation  would 
appear  to  be  to  virtually  remove  the  quasi- judicial 
powers  of  the  Commission  in  this  regard  and  require 
the  granting  of  such  licenses  or  modifications  of  li¬ 
censes  in  any  case  of  the  class  to  which  the  bill  refers. 

“Under  the  existing  law  where  the  facts  would  sup¬ 
port  a  finding  of  public  interest  in  a  particular  case,  the 
Commission  has  the  power  and  duty  upon  making  the 
statutory  finding  of  public  interest,  convenience  and 
necessity  to  encourage  or  authorize  competition  in  di¬ 
rect  foreign  radiotelegraph  communication;  and  it  has 
the  corresponding  power  and  duty  to  deny  applications 
which  would  have  the  result  of  creating  competition 
upon  a  finding  on  the  basis  of  the  facts  in  a  particular 
case  that  the  public  interest  would  not  be  served 
thereby.”  (Hearings  before  a  Subcommittee  of  the 
House  Committee  on  Interstate  Commerce  on  H.R. 
10348,  75th  Cong.,  3rd  Sess.  (1938),  p.  3.) 


»  S.  3875  and  HR.  10348,  75th  Cong.,  3d  Sess.  (1938). 

22  Similarly  any  "free  competition”  construction  of  the  existing  law 
that  Mackay  may  have  had  in  filing  or  prosecuting  its  present  appli¬ 
cations,  or  the  possibility  that  it  may  have  embarked  upon  a  policy 
of  attempting  to  secure  a  general  duplication  of  all  RCAC  circuits, 
has  no  bearing  upon  the  validity  of  the  Commission's  decision  in  this 
particular  case. 


19 


Appellant  cites,  at  pages  21-25  of  its  brief,  a  number  of 
Commission  decisions  since  the  Oslo  case  which  purportedly 
interpret  applicable  statutory  criteria  in  the  manner  which 
it  advocates,  and  from  which  the  rationale  of  the  instant 
decision  is  alleged  to  be  a  grave  departure.23  Not  one  of 
these  cases  supports  appellant’s  proposition .  In  those  cases 
cited  by  appellant  involving  Press  Wireless,  Inc.24  the  basic 

38  It  is  clear  that  if  the  Commission  had  re-evaluated  the  relative 
weight  to  be  given  to  the  factors  which  comprise  the  public  interest 
and  reached  different  conclusions  in  this  decision  from  those  held  in 
other  decisions,  this  would  not  in  itself  constitute  reversible  error. 
Federal  Communications  Commission  v.  WOKO,  Inc.,  329  U.S.  223; 
Wallace  Corporation  v.  National  Labor  Relations  Board,  323  U.S.  248; 
Brougham  v.  Blanton  Manufacturing  Company,  249  U.S.  495;  Houghton 
v.  Payne,  194  UJS.  88.  Such  re-evaluation  in  the  light  of  constantly 
changing  circumstances  is,  rather,  one  of  the  raisons  d'etre  of  the  ad¬ 
ministrative  agency  in  the  Anglo-American  system  of  jurisprudence. 

34  Press  Wireless,  Inc.,  Docket  No.  7822,  decided  May  4,  1949;  Press 
Wireless,  Inc.,  12  F.C.C.  465;  Press  Wireless,  Inc.,  11  F.C.C.  250;  Press 
Wireless,  Inc.,  6  F.C.C.  480.  Docket  7822,  cited  by  appellant  as  indi¬ 
cating  the  arbitrary  nature  of  the  Commission's  action  in  this  case 
because  a  direct  circuit  to  The  Netherlands  was  denied  Press  Wire¬ 
less  for  the  reason  that  no  public  need  was  shown,  concerned  an 
application  for  a  direct  circuit  for  the  handling  of  Government 
traffic  only,  and  involved  no  consideration  of  the  need  for  such 
a  circuit  on  the  part  of  public  consumers.  In  its  opinion  in  that  case 
the  Commission  clearly  delineated  the  nature  of  the  special  question 
presented  in  the  consideration  of  applications  by  Press  Wireless: 

“As  previously  indicated.  Press  Wireless  was  organized  for  the 
special  purpose  of  serving  the  press,  and  the  original  frequency 
assignments  to  it  were  made  on  that  basis.  It  has  been,  still  is, 
and  argues  that  it  intends  to  remain,  a  specialized  press  carrier. 
It  now  seeks,  however,  to  handle  non-press  traffic  for  Govern¬ 
ment  users  on  a  regular  license  basis.  The  subject  applications 
thus  present  a  preliminary  question,  which  is  not  present  in  those 
cases  where  a  general  commercial  carrier  submits  an  application 
to  render  a  new  service,  as  to  whether  the  applications  herein 
for  the  handling  of  non-press  government  traffic  can  be  reconciled, 
in  terms  of  the  public  interest,  convenience,  or  necessity,  with 
the  purpose  for  which  Press  Wireless  was  licensed. 

“We  believe  that  the  applications  herein  cannot  be  so  reconciled. 
As  previously  indicated,  since  Press  Wireless  commenced  opera¬ 
tions,  it  has  been  permitted  to  handle  non-press  traffic  only  under 
circumstances  dictated  by  the  exigencies  of  war.  Those  circum¬ 
stances  no  longer  prevail 

“We  recognize  advantages  in  the  maintenance  of  a  specialized 
press  carrier.  If  the  advantages  are  to  be  realized,  such  a  carrier 
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issue  concerned  the  desire  of  Press  "Wireless  to  expand  its 
operations  from  a  very  specialized  kind  of  radiotelegraph 
service,  restricted  to  press  service  messages,  to  a  more  gen¬ 
eral  type  of  service.  No  question  of  competition  between 
two  carriers  authorized  to  handle  the  same  categories  of 
traffic  was  involved.  Moreover,  the  only  case  in  which  an 
application  for  a  competing  direct  radiotelegraph  circuit 
was  denied,  Mackay  Radio  &  Telegraph  Company ,  Inc., 
8  F.C.C.  11, 25  was  considered  in  1938,  at  which  time  the  over- 


should  devote  itself  entirely  to  the  particular  needs  of  the  press 
for  low-cost  and  rapid  handling  of  press  traffic,  and  should  not 
permit  itself  to  be  placed  in  a  position  where  it  may  have  to 
subordinate  press  requirements  and  interests  to  the  movement 
and  interests  of  other  traffic.”  (At.  pp.  10-11.) 

28  Mackay’s  application  for  a  direct  radiotelegraph  circuit  to  Borne, 
Italy,  to  operate  in  competition  with  the  circuit  of  RCAC  was  de¬ 
nied.  The  applications  which  were  considered  in  that  case  were 
filed  on  May  4,  1936,  during  the  pendency  before  the  Commission  of 
the  Oslo  case.  The  hearings  were  held  during  1937,  at  which  time 
the  international  picture,  as  presented  in  the  record,  was  almost  iden¬ 
tical  with  that  of  the  Oslo  case.  The  decision  in  this  case  was  held 
up  until  after  this  court  had  decided  the  appeal  in  the  Oslo  case. 

Appellant  quotes,  at  page  43  of  its  brief,  part  of  the  Commission’s 
decision  in  that  case  to  show  that  competition  has  been  recognized 
by  the  Commission  as  a  destructive  rather  than  a  beneficial  force  in 
this  industry.  The  quoted  portion  is  quite  misleading,  since  the  por¬ 
tion  of  the  quotation  which  is  italicized  below  has  been  elided  by 
appellant: 

“Tragic  and  revenue  available  for  the  American  carriers  must 
determine  to  a  large  extent  the  desirability  of  competition  as  to 
any  foreign  country.  If  the  traffic  and  revenue  are  sufficient  to 
support  the  entry  of  a  new  carrier,  and  to  justify  additional  com¬ 
petition,  sound  communication  policy  would  usually  indicate  that 
additional  competition  should  be  fostered.  On  the  other  hand,  if 
there  is  a  small  amount  of  traffic  and  revenue  involved,  and  if 
the  needs  of  the  public  are  being  satisfactorily  met,  the  entrance 
of  additional  competition  into  that  field  may  adversely  affect  the 
ability  of  all  of  the  companies  to  serve  the  public.  It  must  be 
borne  in  mind  that  the  preservation  of  existing  facilities  which 
are  satisfactorily  serving  the  public  is  of  primary  importance,  and 
that  to  intensify  a  highly  competitive  situation,  not  justified  by 
the  traffic  and  revenue  available,  may  be  economically  disastrous 
to  the  American  communications  system  as  a  whole.  The  ques¬ 
tion  is  not  whether  added  competition  would  benefit  or  harm  a 
particular  carrier,  but  rather  what  would  be  its  effect  upon  the 
service  to  the  public. 

Hie  record  before  the  Commission  does  not  justify  a  finding 
that  the  applicant  would  be  able  to  develop  any  fnifrfftaptijd 
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all  conditions  in  international  communications  were  for  all 
practical  purposes  the  same  as  those  considered  in,  the  Oslo 
case.2®  Others  of  the  cases  cited  were  decided  during  war¬ 
time  when  a  serious  shortage  in  necessary  materials  moti¬ 
vated  the  Commission  to  deny  applications  for  which  there 
was  no  clear  public  need.  Thus,  for  example,  the  para¬ 
graph  in  the  Commission’s  decision  immediately  preceding 
the  appellant’s  lengthy  quotation  from  Postal-Telegraph 
Cable  Company ,  9  F.C.C.  271  (Br.  24-25)  reads : 

“The  installation  and  maintenance  of  additional 
telegraph  equipment  at  points  where  the  existing  plant 
is  more  than  sufficient  to  handle  available  traffic  is  not 
deemed  conducive  to  the  development  of  a  sound  and 
economically  established  system.  It  is  especially  vital 
in  the  present  period  of  national  emergency  that  un¬ 
necessary  paralleling  of  communication  facilities,  with 
its  concomitant  weakening  of  the  interstate  communi¬ 
cations  system,  be  discouraged.  This  Commission  has 
recently  had  occasion  to  emphasize  that  ‘Shortages  of 
strategic  materials  and  skilled  labor  essential  to  com¬ 
munications  work  have  made  it  especially  important  to 
determine  which  types  of  expansion  are  essential  to 
present  or  anticipated  defense  requirements’.” 

One  of  the  cases  cited  by  appellant  requires  special  at¬ 
tention,  for  rather  than  supporting  appellant’s  contention 

amount  of  new  business;  nor  does  it  show  that  the  reallocation  of 
the  existing  traffic  or  the  increased  competition  would  confer  any 
benefits  upon  the  public  generally  unless  it  be  assumed  that  the 
creation  of  additional  competitive  facilities,  in  itself,  is  a  public 
benefit”  (8  F.C.C.  11,  20.) 

28  In  Mackay  Radio  and  Telegraph  Company,  Inc.,  6  F.C.C.  562,  the 
sole  question  presented  to  the  Commission  was  whether  a  certificate 
of  convenience  and  necessity  was  required  under  Section  214  of  the 
Communications  Act  in  order  for  Mackay  to  lease  a  line  or  circuit 
from  another  carrier  for  the  transmission  of  messages  between  Wash¬ 
ington,  D.  C.,  and  Baltimore,  Maryland.  In  the  course  of  its  opinion 
the  Commission  did  state  that  this  court  in  the  Oslo  case  rejected  the 
theory  that  the  dominant  purpose  of  the  Congress  was  to  preserve 
competition  between  telegraph  carriers.  This  statement  in  no  way 
conflicts  with  the  Commission’s  decision  in  the  instant  case. 
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in  this  proceeding,  it  clearly  foreshadows  this  decision,  and 
reflects,  in  somewhat  different  factnal  circumstances,  the 
importance  attributed  by  the  Commission  to  competition  in 
international  radio  communications.  This  is  the  case  of 
Mackay  Radio  and  Telegraph  Company,  Inc.,  12  F.C.C.  478, 
decided  in  1947.  Applications  by  Mackay  for  direct  radio¬ 
telegraph  circuits  between  New  Orleans,  Louisiana,  on  the 
one  hand  and  Lima,  Peru,  and  Rio  de  Janeiro,  Brazil,  on 
the  other,  were  here  denied.  There  already  existed  three 
direct  radiotelegraph  circuits  between  New  York  and  Rio  de 
Janeiro  operated  by  Mackay,  RCAC,  and  Press  Wireless 
and  one  direct  radiotelegraph  circuit  between  New  York 
and  Lima  operated  by  Mackay.  The  Commission  found 
that  authorization  of  further  direct  radiotelegraph  circuits 
to  these  points,  to  be  operated  by  Mackay  from  New 
Orleans,  would  not  increase  competition  between  inde¬ 
pendent  carriers. 

On  the  contrary,  the  Commission  found  that  Mackay, 
which  would  have  to  operate  its  proposed  circuits  at  an 
economic  loss  to  itself,  and  which  already  controlled,  with 
its  affiliated  cable  company,  a  large  share  of  the  business  to 
the  two  points,  was  “seeking,  by  the  present  application,  to 
secure  all  the  traffic  between  these  points.  99  (At  497) .  How¬ 
ever,  as  part  of  the  same  proceeding,  the  Commission  did 
authorize  a  direct  radiotelegraph  circuit  between  New  Or¬ 
leans  and  Rio  de  Janeiro  to  be  operated  by  Tropical  Radio 
Telegraph  Company  although  that  carrier  had  not  even  re¬ 
quested  authorization  to  operate  such  a  circuit.  And,  in  so 
doing,  it  stated: 

“It  is  recognized  that  the  policy  of  the  Communica¬ 
tions  Act  is  to  maintain  competition  in  the  international 
field.  It  is  dear,  however,  from  the  Act  that  this  does 
not  mean  a  blind,  indiscriminate  policy  of  authorizing 
extension  of  service  by  the  carriers.  In  any  event,  it 
would  appear  more  in  the  interest  of  competition  for 
Tropica]  to  provide  the  direct  service  in  question.” 
(At  496.) 
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In  argning  that  the  present  decision  represents  a  radical 
change  in  Commission  thinking  on  the  valne  of  competition 
appellant  has  furthermore  overlooked  the  Commission’s  de¬ 
cision  in  the  “ British  Circuits  ”  case,  12  F.C.C.  526,  which 
is  mentioned  in  the  instant  decision  (App.  624-625).  In 
that  case,  decided  shortly  prior  to  the  hearing  in  the  pres¬ 
ent  case,  the  Commission  clearly  enunciated  the  policy  that 
direct  competition  between  radiotelegraph  carriers  is  in 
the  public  interest,  although  implementation  of  such  a 
policy  was  there  prohibited  by  international  agreement.27 
Speaking  on  this  point,  the  Commission  stated: 

“Generally,  competition  between  the  two  carriers  re¬ 
garding  any  one  point  of  service  would  he  at  its 
sharpest  where  both  operated  direct  circuits  to  the 
point.  Since  in  this  case  the  Commission  has  to  select 
one  or  the  other  of  the  two  carriers  for  each  point  in¬ 
volved,  the  grantee  for  each  point  will  have  such  com¬ 
petitive  edge  as  to  service  to  that  point  as  results  from 
a  direct  radio  circuit  The  Commission  is,  accordingly, 
confronted  with  the  necessity  of  applying  the  policy  of 
competition  so  far  as  this  can  be  done  within  the  above 
limitations. 


•  •••••• 

“Upon  consideration  of  the  above  factor,  it  is  the 
Commission’s  view  that  the  decision  on  the  applications 
at  issue  should  be  calculated  to  maintain  as  much  com¬ 
petition  between  Mackay  and  RCAC  as  is  feasible 
under  the  particular  circumstances  of  this  case. .  . .  ” 
(At  552-553.) 38 


27  Bermuda  Telecommunications  Agreement  of  1945,  60  Stat  1636. 

28  In  the  “British  Circuits case  the  Commission  pointed  out  that 
in  a  general  rate-making  proceeding,  In  re  Charges  for  Communica¬ 
tions  Service  Between  the  United  States  and  Overseas  and  Foreign 
Points ,  12  F.C.C.  29,  decided  July  30,  1947,  it  had  specifically  referred 
to  the  fact  that  "The  national  policy  in  international  communications 
is  that  competition  be  maintained,  and  Congress  has  not  approved  any 
proposals  looking  toward  merger  of  the  United  States  international 
telegraph  carriers.’'  12  F.C.C.  29,  at  62,  quoted  in  12  F.C.C.  526,  at  552. 
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It  is  thus  apparent  that  in  considering  the  long  term  salu¬ 
tary  effects  of  competition  as  a  factor  which  can  warrant 
the  authorization  of  a  circuit  despite  the  absence  of  short 
term  benefits  accruing  to  the  public,  the  Commission  has 
properly  applied  the  governing  statutory  provisions,  and  it 
has  not  departed  from  any  established  interpretation  of 
these  statutes  either  by  the  courts  or  the  Commission  itself. 

IL  The  Commission's  conclusion  that  competition  between 
Mackay  and  RCAC  for  radiotelegraph  traffic  between  the 
United  States  and  the  Netherlands  and  Portugal  was  rea¬ 
sonably  feasible  is  a  logical  result  of  its  findings  of  fact 
based  on  the  record. 

In  addition  to  its  principal  attack  upon  the  “reasonably 
feasible”  standard  applied  by  the  Commission  in  judging 
the  validity  of  the  Mackay  applications  for  competing  radio¬ 
telegraph  circuits  to  Portugal  and  The  Netherlands,  appel¬ 
lant  has  also  attempted  to  show  that  the  standard,  as  ap¬ 
plied  to  the  facts  of  the  present  case,  should  have  required 
denial  of  the  Mackay  applications.  Nowhere  in  this  argu¬ 
ment  does  appellant  directly  challenge  the  Commission’s 
determination  that  the  volume  of  traffic  available  to  The 
Netherlands  and  Portugal  is  sufficient  to  justify  the  grant 
of  additional  direct  radiotelegraph  circuits  with  those  coun¬ 
tries.  However,  appellant  does  claim  that  there  is  no  evi¬ 
dence  to  support  the  finding  that  a  grant  of  the  Mackay  ap¬ 
plications  would  “increase  over-all  competition  for  tele¬ 
graph  traffic  generally.  ...”  Except  for  this  appellant 
does  not  base  its  argument  upon  a  challenge  to  the  Com¬ 
mission’s  findings  of  fact.  Instead  it  bases  its  claim  on 
a  series  of  allegations  that  conclusions  drawn  from  these 
findings  in  a  number  of  situations  arbitrarily  understate 
the  injury  which  would  allegedly  be  caused  to  BCAC  or  to 
the  international  communications  industry  in  general. 

Specifically  objection  is  raised  to  the  Commission’s  deter¬ 
minations  that  the  financial  position  of  United  States  car¬ 
riers  would  not  be  seriously  impaired  and  that  the  impact 
on  the  rate  structure  as  a  whole  would  not  be  substantial, 
and  that  the  decision  herein  will  not  result  in  any  substan- 
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tial  degradation  of  existing  service. .  In  addition,  appellant 
contends  that  the  decision  violates  a  long-standing  policy  in 
favor  of  the  conservation  of  scarce  radio  frequencies.  Con¬ 
sequently,  it  is  urged,  the  Commission’s  ultimate  conclusion 
that  approval  of  the  Mackay  applications  would  be  rea¬ 
sonably  feasible,  was  arbitrary  and  unsound.  Examination 
of  each  of  the  Commission’s  alleged  errors,  however,  fully 
demonstrates  the  fallacious  nature  of  appellant’s  claims. 

JL  The  financial  position  of  United  States  earners  will  not  be  seriously 
impaired  as  a  result  of  the  decision  herein,  and  the  impact  on  the 
rate  structure  as  a  whole  will  not  be  substantial. 

Appellant  nowhere  challenges  the  Commission’s  finding 
that,  “RCAC’s  position  in  the  industry,  its  financial  status, 
and.  its  ability  to  compete  for  international  telegraph  traffic 
would  not  be  endangered  by  a  grant  of  Mackay ’s  Portugal 
[and  Netherlands]  application [s].”  (App.  594). 29  Its  sole 

29  Appellant  disagrees  with  the  Commission’s  findings  regarding  the 
estimated  revenue  losses  it  will  suffer  to  its  Netherlands  and  Portugal 
telegraph  operations  in  the  event  of  a  grant  to  intervenor  (Br.  45). 
It  contends  that  these  circuits  would  be  operated  at  a  substantial  net 
financial  loss.  The  Commission’s  findings  on  this  question  appear  in 
paragraphs  42  and  54  of  the  decision  (App.  579,  594).  The  figures 
cited  in  those  paragraphs  indicate  that  appellant  would,  in  the  event 
of  a  grant  of  the  Mackay  application,  continue  to  operate  The  Nether¬ 
lands  circuit  on  the  basis  of  then  effective  rates,  expenses,  and  traffic 
volume  with  a  net  operating  revenue  of  $20,326,  and  the  Portugal  cir¬ 
cuit  with  a  net  operating  revenue  of  $1,040,  as  contrasted  with  its 
then  realized  net  operating  revenues  for  those  circuits  of  $41,221  and 
$15,105,  respectively.  Significantly,  these  figures  were  taken  from  esti¬ 
mates  prepared  by  the  appellant  (Exhibit  191-D,  App.  528).  Appel¬ 
lant’s  contention  that  these  figures  are  inaccurate  is  based  on  foot¬ 
note  8  in  that  exhibit,  in  which  appellant  indicates  its  belief  that  its 
earlier  exhibits  on  the  same  subject  (Exhibits  191-A,  191-B,  and 
191-C,  App.  520-525)  reflect  more  accurately  the  financial  effects  on 
the  appellant  of  grants  to  Mackay.  In  these  earlier  exhibits  RCAC 
computed  its  expenses  applicable  to  the  circuits  at  issue  on  the  theory 
that  such  expenses  would  bear  the  same  relation  to  RCAC*s  total 
expenses  as  its  traffic  volume  for  those  circuits  bore  to  its  total  traffic 
volume.  When  estimating  the  effects  of  grants  to  Mackay  on  those 
circuits,  however,  RCAC  failed  to  reduce  the  expenses  attributable 
to  those  circuits  by  an  amount  proportionate  to  the  decrease  in  traffic 
which  it  estimated  would  result  from  those  grants  (App.  403-405,  412, 
444-446).  Exhibit  191-D  was  therefore  compiled  at  the  request  of 
Commission  counsel  (App.  427)  in  order  that  the  computation  be  con- 
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contention  in  this  connection  is  that  the  effect  on  its  financial 
position  which  the  Commission  recognized  wonld  ensue  as  a 
result  of  this  decision  would  be  “serious.”  (Br.  44-49.)  The 
only  evidence  of  the  serious  nature  of  this  impairment  relied 
upon  by  appellant80  is  the  “precarious  economic  condi¬ 
tion  of  the  United  States  international  telegraph  industry 
in  recent  years”  and  the  likelihood  that  increased  rates  will 
result  from  further  impairment  of  its  economic  condition  by 
the  authorization  of  duplicating  circuits  (Br.  46-49). 

Appellant  argues,  in  the  abstract,  that  “needless”  dupli¬ 
cation  of  facilities  must  necessarily  weaken  the  position  of 
all  American  carriers  and  inevitably  lead  to  higher  rates.81 
Insofar  as  appellant  supports  this  contention  with  citations 
of  testimony  by  Mackay  officials  (Br.  47)  it  need  only  be 
pointed  out  that  some  of  the  testimony  referred  to  was 
given  in  Congressional  hearings  in  1929  and  sets  forth  a 


sistent  The  Commission  also  points  out  in  its  decision  (App.  580,  594) 
that,  on  the  basis  of  appellant’s  own  evidence  (App.  383-384),  it  is 
questionable  whether  there  would  be  as  much  diversion  of  traffic 
from  appellant  as  these  estimates  show.  The  Commission,  it  should 
be  noted,  did  make  the  ultimate  finding  (App.  607)  that  a  grant  of 
the  Mackay  applications  would  result  in  a  reduction  in  the  traffic  and 
revenue  which  would  otherwise  accrue  to  appellant  and  Western 
Union  and  that  their  overall  expenses  would  not  be  substantially 
reduced. 

80  Although  appellant  indicates  disagreement  with  the  Commis¬ 
sion’s  findings  with  regard  to  the  increase  in  Mackay*s  out-of-pocket 
annual  expenses  entailed  by  a  grant  of  its  Netherlands  and  Portugal 
applications  (Br.  44),  appellant  cites  no  record  references  in  support 
of  this  contention.  RCAC’s  contentions  on  this  point  were  noted  by 
the  Commission  in  its  decision  (App.  578,  592).  The  question  was 
gone  into  in  detail  during  the  hearing,  and  the  record  offers  dear 
support  for  the  Commission’s  adoption  of  Mackay’s  evidence  in  this 
regard  (App.  440-442) ,  since  Mackay  operates  other  circuits  on  exactly 
the  same  basis  that  it  proposes  to  operate  The  Netherlands  circuit 

81  See,  e.g.,  Br.  47,  48.  Of  course,  the  entire  substance  of  the  Com¬ 
mission’s  decision  herein  is  that  duplication  here  is  not  needless.  In 
fact  if  need  were  to  be  judged  by  capacity  of  existing  services  and 
this  were  to  be  the  dispositive  factor  in  the  grant  of  new  circuits, 
neither  RCAC,  nor  any  other  radio  carrier  would  be  authorized  to 
operate  to  The  Netherlands  or  Portugal  for  the  record  shows  the 

cable  services  to  each  of  these  points  is  more  than  adequate 
to  fr«ndl»  the  existing  volume  of  traffic.  (App.  249,  250.) 
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position  which  the  Congress  has  specifically  rejected.  In 
any  event,  the  position  taken  by  Mackay  and  the  system  of 
which  it  is  a  part  has  varied  in  the  past  from  one  extreme 
to  the  other.  Appellant  can  hardly  rely  both  on  Mackay ’s 
assertion  that  competition  will  always  be  in  the  public*  in¬ 
terest  (Br.  20,  21,  25-26),  and  its  earlier  claim  that  merger 
would  be  in  the  public  interest. 

This  theoretical  argument  made  by  appellant  can  have  no 
validity  in  this  case,  in  which  the  Commission  had  concrete 
evidence  in  the  record  of  the  probable  effects  upon  appellant 
and  Mackay  of  the  grant  of  these  circuits  upon  which  to 
base  its  determination.  This  evidence,  furthermore,  must 
be  considered  in  the  light  of  the  total  traffic  picture  of  the 
carriers  in  order  to  ascertain  both  the  effects  of  the  grants 
of  new  Dutch  and  Portuguese  circuits  on  appellant,  and 
the  likelihood  that  it  will  lead  to  increased  rates. 

Appellant’s  entire  argument  on  this  point  loses  force 
when  it  is  considered  in  its  proper  perspective.  The  traffic 
handled  by  American  carriers  between  the  United  States 
and  The  Netherlands  and  Portugal  is  a  relatively  small  por¬ 
tion  of  the  total  traffic  handled  by  the  industry.  Thus,  for 
example,  it  was  shown  in  the  record  (Exhibit  21,  page  6, 
E.  3377)  that  of  a  total  of  over  108,000,000  words  handled 
by  appellant  during  the  first  six  months  of  1047,  traffic  from 
The  Netherlands  and  Portugal  accounted  for  only  slightly 
over  4,000,000,  and  that  of  a  total  of  over  $4,000,000  gross 
revenue  accruing  to  appellant  during  that  period  from  its 
total  traffic,  less  than  $200,000  was  accounted  for  by  traffic 
from  these  circuits.  The  grants  herein  made  will  not  have 
a  great  effect  even  on  this  relatively  small  volume  of  traffic 
(App.  578,  594). 

It  is  patently  fallacious  to  assume  that  this  impact  must 
lead  to  an  increase  in  rates.  Eates,  which  are  at  present 
generally  determined  on  an  area  basis,82  do  not  necessarily 
vary  as  the  profit  or  loss  to  individual  carriers  on  specific 


sa  The  circuits  here  in  issue  are  considered  as  circuits  to  the  Euro¬ 
pean  area,  which  includes  all  European  countries  but  Great  Britain. 
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circuits  vary.8*  Neither  does  such  a  conclusion  follow  from 
the  fact  that  four  rate  increases  have  been  necessitated 
during  recent  years  (Br.  48).  A  reading  of  the  reports  of 
the  Commission  in  the  cases  authorizing  those  increases 
makes  it  quite  clear  that  the  primary  factors  involved  were 
the  decline  in  over-all  traffic  with  the  cessation  of  World 
War  II,  and  the  sharp  rise  in  operating  expenses  which  was 
occurring  in  this  country  at  the  time.84  Significantly,  rates 
in  the  competitive  international  telegraph  field  did  not  rise 
as  sharply  in  recent  years  as  have  rates  in  the  non-com¬ 
petitive  domestic  telegraph  and  intrastate  telephone  in¬ 
dustries.85 

It  was,  therefore,  clearly  reasonable  for  the  Commission 
to  conclude  on  the  basis  of  the  record  in  the  instant  pro¬ 
ceeding  that:  “When  the  over-all  effect  of  a  grant  of  the 
applications  is  considered,  it  appears  that  the  added  costs 
which  might  result  on  an  industry-wide  basis  will  be  rela- 

88  In  the  Matter  of  Charges  for  Communications  Service  Between 
the  United  States  and  Overseas  and  Foreign  Points,  12  F.C.C.  29,  at  62. 

84 12  F.C.C.  29;  12  F.C.C.  926.  The  following  statement,  for  exam¬ 
ple,  appears  at  12  F.C.C.  33: 

“Operating  income  [for  RCAC]  for  the  first  half  of  1946 
amounted  to  $2,609,999  as  compared  with  a  loss  of  $88,375  in  the 
last  half  of  the  year.  The  loss  shown  for  the  latter  half  of  1946 
was  due  particularly  to  decreased  revenues  and  increased  wages, 
and  to  an  extraordinary  charge  to  operating  expenses  recorded  in 
September  reflecting  wage  adjustments  retroactively  applicable 
to  the  first  half  of  the  year  and  anticipated  only  in  part  in  the 
accounts  during  the  first  half  of  the  year.” 

At  12  F.CC.  929  the  following  statement  occurs: 

“The  rate  increases  which  have  been  made  effective  as  a  result 
of  the  Commission’s  Report  and  Order  of  July  30,  1947,  herein, 
have  brought  a  substantial  amount  of  additional  revenues  to  the 
various  carriers.  Such  additional  revenues  have,  however,  proved 
to  be  insufficient.  This  has  resulted  principally  from  increased 
operating  costs  which  the  carriers  have  experienced  since  the  pre¬ 
vious  hearings  herein.  The  carriers  forecast  that  their  traffic 
volumes  for  the  immediate  future  will  generally  approximate 
their  1947  traffic  volumes.” 


88  See  n.  17,  supra. 
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lively  small  so  that  the  impact  on  the  rate  structure  as  a 
whole  should  not  be  substantial.”  (App.  607.) 

B.  The  «p— d  and  tffiekacy  of  serrio  to  the  points  in  ton#  will  not  be 
unduly  affected  by  the  grants  herein  made. 

Appellant  contends  (Br.  50-51)  that  because  Mackay  pro¬ 
posed  to  operate  a  so-called  ‘‘forked” 88  circuit  with  Portu¬ 
gal,  appellant’s  present  service  to  Portugal  would  be  de¬ 
graded.  It  is  also  argued  that  by  virture  of  the  “forking” 
of  this  circuit  improvements  in  the  existing  service  will  be 
delayed  (Br.  50).  These  contentions  are  fully  discussed  by 
the  Commission  in  its  decision  (App.  588-590),  and  were  re¬ 
jected  for  clearly  sufficient  reasons. 

Here  again  appellant  makes  a  purely  theoretical  argu¬ 
ment  that  forked  circuits  are  not  as  efficient  from  a  service 
standpoint  as  independent  circuits.  Some  doubt  is  cast 
upon  this  assertion  even  as  a  theoretical  proposition  by  tes¬ 
timony  of  appellant’s  witness  that  the  effects  of  “forking” 
are  determined  in  large  part  by  the  volume  of  traffic  han¬ 
dled  over  a  given  circuit,  and  that  unless  the  traffic  is  sub¬ 
stantial  there  will  be  no  significant  degradation  of  service 
(App.  367).  In  any  event,  such  abstract  pronouncements 
pale  in  significance  in  the  light  of  specific  evidence  regard¬ 
ing  the  effects  of  “forking”  in  the  case  at  issue. 

"With  respect  to  transmission  from  Portugal  to  the  United 
States  there  will  be  no  significant  delay  over  that  which  ex¬ 
ists  at  present,  since  the  Portuguese  operator  will  continue 
to  transmit  messages  as  previously  except  that  an  appro¬ 
priate  prefix  will  precede  each  message  to  indicate  for  which 
United  States  carrier  it  is  destined.  Both  appellant  and 
Mackay  will  monitor  these  circuits  continually,  and  there 
will  be  no  delay  in  the  ultimate  receipt  of  the  messages. 
"With  respect  to  messages  transmitted  to  Portugal  from  the 
United  States,  the  Commission  recognized  that  there  might 
be  some  delay  in  the  event  the  Portuguese  assign  only  one 
operator  to  the  job,  to  the  extent  that  a  message  from  one  of 

86  The  circuit  would  be  “forked**  in  that  the  Portuguese  correspond¬ 
ent  would  use  one  transmitter  to  communicate  with  both  Mackay  and 
RCAC. 


30 


the  two  United  States  carriers  is  received  in  Portugal  while 
that  operator  is  transcribing  a  prior  message  sent  by  the 
competing  carrier.  But  such  delays  would  apply  equally  to 
individual  messages  of  a  single  carrier,  and  appellant’s  wit¬ 
nesses  admitted  that  the  substantial  delays  which  do  occur 
in  delivery  after  a  message  has  reached  the  foreign  terminal 
are  primarily  the  result  of  the  fact  that  foreign  correspond¬ 
ents  do  not  attach  as  much  significance  to  the  speed  and 
quality  of  service  as  the  United  States  carriers  do.  (App. 
385-386). 

Appellant  also  contends  in  this  connection  (Br.  50)  that 
with  a  forked  circuit  RCAC  would  be  required  to  operate  by 
the  relatively  inefficient  Morse  system  of  transmission 
rather  than  by  newer  automatic  teleprinter  methods  “at  all 
times  when  Mackay  could  not  similarly  operate  with  Portu¬ 
gal’ ’  On  this  point  the  Commission’s  undisputed  findings 
show  that  since  Mackay’s  circuit  to  Portugal  would  be 
forked  with  its  -circuit  to  Spain,  Mackay  could  not  intro¬ 
duce  the  more  modern  type  of  transmitter  in  its  operation 
with  Portugal  until  its  Spanish  correspondent  likewise 
adopted  the  newer  method.  They  also  show,  however,  that 
Mackay’s  Spanish  correspondent  is  a  subsidiary  of  the 
same  parent  company  (AC&R)  as  Mackay,  and  that  Mackay 
is  prepared  to  provide  the  newer  equipment  for  its  Spanish 
associate.  On  this  ground  the  Commission  reasonably 
found  that  in  this  particular  case  improvement  in  exist¬ 
ing  service  would  not  be  unduly  delayed  by  a  grant  of 
Mackay’s  application.87  * 

87  Appellant  (Br.  51)  refers  to,  but  doesn’t  discuss,  testimony  which 
indicates  that  occasionally  propagation  conditions  on  a  given  frequency 
make  the  use  of  printer  unreliable.  If  such  a  situation  were  to  exist 
for  one  of  the  “forked”  carriers  and  it  had  to  revert  to  Morse,  the 
other  would  be  forced  to  operate  in  the  same  manner  even  if  fre¬ 
quency  conditions  on  its  circuit  did  not  so  require.  (App.  241-243). 
However,  RCAC  presently  operates  by  Morse  to  Portugal  (App.  583), 
so  that  this  possibility  cannot  be  found  to  degrade  existing  service, 
nor  will  it  in  any  way  prevent  RCAC  or  Mackay  from  adopting 
printer  operation  for  this  circuit 
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C.  The  ConanMctfi  decision  would  noi  result  in  an  inefficient  nsa  of 

frequency  specs. 

It  is  contended  by  the  appellant  (Br.  52-53)  that  the  grant 
of  Mackay ’s  applications  involves  a  waste  of  valuable 
frequencies.  Although  with  one  exception 88  it  relies  upon 
the  Commission’s  findings  in  this  connection,  it  alleges  that 
they  are  “obviously  too  limited.”  The  Commission  found 
( App.  575-576, 585-586, 629)  that  Mackay  can  operate  its  cir¬ 
cuit  to  Portugal  on  the  frequencies  presently  assigned  to  it ; 
that  it  can  operate  its  direct  circuit  to  The  Netherlands  on 
frequencies  presently  assigned  to  it,  with  the  possibility 
that  an  additional  frequency  or  frequencies  might  be  neces¬ 
sary  to  provide  service  to  The  Netherlands  during  the  en¬ 
tire  eleven  year  sun  spot  cycle ;  and  that  in  order  to  operate 
its  circuit  to  The  Netherlands  via  Tangier,  frequencies  not 
now  authorized  to  Mackay  must  be  made  available,  but  that 
the  State  Department  had  authorized  the  use  of  two  such 
frequencies  for  this  purpose.  It  should  be  noted  in  this 
connection  that  the  circuit  via  Tangier  would  only  be  used 
if  Mackay  were,  because  of  the  preference  of  the  Dutch  ad¬ 
ministration  unable  to  operate  its  direct  circuit  (App.  573- 
574). 

The  question  of  whether  a  grant  of  a  radio  license  will 
result  in  an  inefficient  use  of  the  radio  spectrum  is  one 

58  Appellant  contends  that  the  record  required  a  finding  that 
Mackay’s  presently  available  frequencies  will  be  inadequate  at  times 
because  of  interference  from  other  transmissions  (Br.  53).  The  very 
evidence  cited  by  appellant  in  support  of  this  proposition  shows  that 
such  a  finding  would  be  at  best  highly  speculative.  Mackay’s  witness 
testified  as  follows: 

“Q.  Isn’t  it  possible  that  if  you  were  transmitting  on  one  fre¬ 
quency  from  Manila  to  the  United  States  and  transmitting  on  the 
same  frequency  from  the  United  States  to  the  Netherlands,  that 
the  Netherlands  might  very  well  receive  that  transmission  from 
Manila,  and  there  might  be  interference  caused  with  those  two 
transmitters?  A.  It  is  possible,  yes. 

Q.  How  likely  is  it?  A.  I  think  it  is  rather  remote,  providing 
the  proper  technique  is  employed  at  the  ends  of  the  circuit  to 
minimize  it 

Q.  Would  you  say  that  it  is  possible  for  one  day  a  month  that 
you  might  have  such  interference?  A.  Yes,  I  think  it  is  possible, 
perhaps  for  only  a  limited  period  of  time.  (App.  237.) 
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which  must  be  answered  by  the  Commission  in  every  case 
in  which  authorization  for  a  new  radio  circuit  for  inter¬ 
national  communication  is  sought.  Both  appellant  and  in- 
tervenor  have  in  the  past  been  authorized  to  open  radio¬ 
telegraph  circuits  to  points  which  the  cables  were  capable 
of  handling  all  traffic.89  The  reasonableness  of  the  Com¬ 
mission’s  conclusion  that  the  bare  possibility  of  the  need 
for  an  additional  frequency  or  frequencies  to  operate  these 
circuits,  does  not  involve,  in  the  light  of  the  total  situa¬ 
tion,  any  significant  “waste”  of  frequency  space  is  self- 
evident. 

D.  Mackey's  proposed  operations  will  increase  orer-all  competition  for 
telegraph  traffic  generally  between  the  United  States  and  the 
points  in  issue. 

Appellant  subdivides  its  argument  that  the  record  does 
not  support  a  finding  that  over-all  competition  for  telegraph 
traffic  will  be  increased  by  the  grants  made  in  the  instant 
case  into  three  contentions :  (1)  that  since  Mackay  and  Com¬ 
mercial  do  not  compete  with  one  another,  the  diversion  of 
traffic  from  Commercial  to  Mackay  must  decrease  the  com¬ 
petition  offered  by  Commercial  to  exactly  the  same  extent 
as  it  increases  the  competition  offered  by  Mackay;  (2)  that 
to  whatever  extent  diversion  of  traffic  from  BCAC  and 
Western  Union  to  Mackay  increases  the  competition  offered 
by  Mackay,  competition  offered  by  BCAC  and  Western 
Union  is  correspondingly  decreased,  and  this  leads  to  an 
over-all  decrease  in  competition,  because  the  competition  of¬ 
fered  by  BCAC  and  Western  Union  to  Commercial  is 
thereby  reduced  and  Mackay  does  not  compete  with  Com¬ 
mercial  ;  and  (3)  that  the  diversion  of  inbound  traffic  from 
BCAC  to  Mackay  will  be  based  on  non-competitive  consid¬ 
erations,  and  will  decrease  the  competition  offered  by  BCAC 
to  Western  Union  to  the  same  extent  that  it  will  increase 
the  competition  offered  by  Mackay  to  Western  Union,  and 
also  decrease  the  competition  offered  by  BCAC  to  Com¬ 
mercial  without  any  competition  between  Mackay  and  Com¬ 
mercial  replacing  it  (Br.  37-40). 


See  n.  31,  supra. 
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1: 


Each  of  these  arguments  is  based  upon  appellant’s  fal¬ 
lacious  equation  of  competition  for  traffic  among  carriers 
with  the  amount  of  traffic  handled  by  each,  and  its  treat¬ 
ment  of  competition  as  a  static  quantity  which  is  added  to 
or  diminished,  rather  than  as  a  dynamic  process.  For  ex¬ 
ample,  appellant  states  that  when  business  is  lost  by  it  to 
another  carrier,  competition  by  it  is  diminished  to  that  ex¬ 
tent  (Br.  38).  Bnt  appellant’s  use  of  the  term  is  the  very 
antithesis  of  the  meaning  of  competition,  which  contem¬ 
plates  that,  when  the  field  is  open  one  contender  for  busi¬ 
ness  may  secure  a  share  formerly  held  by  another.  It  is 
this  very  process  of  give  and  take,  gain  and  loss,  which 
constitutes  competition. 

In  fact,  BCAC’s  basic  grievance  in  this  connection  is 
that  it  will  lose  traffic.  Appellant  seems  to  argue  that  by 
virtue  of  the  fact  that  it  will  lose  traffic  to  Mackay,  com¬ 
petition  is  thereby  reduced.  Obviously,  quite  the  opposite 
is  the  case.  Appellant  would  be  the  last  to  admit  that  such 
an  occurrence  would  in  any  way  result  in  a  lessening  of  its 
efforts  to  obtain  traffic.  Appellant’s  executive  vice-presi¬ 
dent  maintained  vigorously  that  no  [outbound]  traffic  would 
be  lost  by  BCAC  (App.  383).  Appellant’s  controller  him¬ 
self  repudiated  the  false  premise  relied  on  by  appellant 
when  he  testified: 

“Q.  To  what  point  do  you  think  competition  would 
have  to  be  reduced  to  cease  being  keen? 

A.  It  is  a  question  of  degree.  There  could  be  keen 
competition  with  only  a  small  percentage. 

Q.  In  other  words,  there  can  be  a  keen  effort  on  the 
part  of  competitors  without  a  substantial  result  Is 
that  your  point? 

A.  Of  course,  there  can  be  the  effort  to  obtain  the 
traffic.  Normally  that  could  be  measured  by  a  per-  • 
centage  later.”  (App.  398.) 

The  Commission  recognized  that  by  virtue  of  the  grants 
made  to  Mackay  there  would  be  some  decrease  in  cable 
competition  (App.  606-607),  since  some  of  Commercial’s 
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traffic  would  be  diverted  to  Mackay  on  the  basis  of  non¬ 
competitive  considerations  (App.  609-610).  However,  its 
condnsion  that  there  would  be  an  increase  in  competition 
among  radiotelegraph  carriers  which  would  more  than  off¬ 
set  this  decrease  is  fully  justified  by  the  record.  Moreover, 
it  is  dear  that  Mackay ’s  strengthening  as  a  result  of  these 
grants  will  also  enhance  competition  between  it  and  West¬ 
ern  Union.40 

There  is  ample  evidence  in  the  record  which  supports  the 
Commission’s  condnsion  (App.  626)  that  competition  by 
direct  radiotelegraph  circuit  is  more  effective  competition 
at  the  present  time  than  is  competition  by  indirect  circuit.41 
Thus,  the  use  of  a  direct  circuit  has  a  greater  appeal  to  po¬ 
tential  customers,  as  is  shown  both  by  the  testimony  of 
Mackay  *s  Executive  Vice  President  (App.  71),  and  by  the 
1  fact  that  appellant  itself,  in  its  solicitation  of  customers, 
stresses  the  fact  that  its  drcuits  are  direct  drcuits  (App. 
71-72). 42  The  operation  of  direct  drcuits  also  may  tend  to 
•  improve  a  carriers  ability  to  secure  inbound  traffic.  (App. 
626).  This  is  accounted  for  by  the  efforts  of  the  foreign  cor¬ 
respondents,  which  in  the  case  of  The  Netherlands  is  a  gov¬ 
ernment  owned  radio  monopoly,  to  foster  the  development 
of  radio,  as  distinguished  from  cable  traffic  (App.  90-94). 
Much  of  Mackay ’s  increase  in  the  handling  of  inbound 
traffic  in  recent  years  on  other  circuits  was  attributed  by 
its  comptroller  to  its  direct  circuit  operation  (App.  101). 
Although  a  witness  for  appellant  testified  that  Mackay  was 
on  an  equal  competitive  footing  with  RCAC  as  to  inbound 
traffic  from  Portugal  even  though  Mackay  had  no  direct  cir- 

40  See  pp.  40,  44-46,  infra, 

41  This  appeal  is  itself  some  indication  of  the  efficacy  of  direct  radio¬ 
telegraph  circuit  communication.  Appellant  has  never  objected  to 
Mackey's  handling  of  traffic  to  these  points  over  indirect  routes. 

43  The  following  excerpt  of  a  letter  sent  by  appellant  to  public  tele¬ 
graph  users  was  read  into  the  record: 

“In  using  our  service  you  always  secure  advantages  that  are 
unparalleled  because  our  huge  network  of  circuits  connects  the 
United  States  DIRECTLY  with  more  than  sixty  foreign  countries. 
Signed  RCA  Communications,  Incorporated.**  (App.  72.) 
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cuit  to  that  country  (App.  387),  this  testimony  is  hardly 
credible  since  the  witness  admitted  that  he  meant  that 
Mackay  was  on  an  equal  footing  only  because  Commercial, 
its  affiliate,  could  get  traffic  specifically  routed  via  cable  by 
the  sender  (App.  387-388).  Another  of  appellant’s  wit¬ 
nesses  testified  that  the  reason  that  appellant  handled  a 
much  larger  proportion  of  the  inbound  traffic  from  Portugal 
and  The  Netherlands  than  of  the  outgoing  traffic  to  those 
countries  was  that  the  radio  correspondent  of  appellant  in 
the  foreign  country  controlled  a  greater  volume  of  the  traf¬ 
fic  (App.  396-387). 48  The  handling  of  additional  inbound 
traffic  in  turn  improves  a  carrier’s  competitive  position 
and  its  ability  to  develop  outbound  traffic  (App.  626).  An 
EC  AC  witness  testified  that  despite  appellant’s  claimed 
superiority  of  service  over  that  rendered  by  Mackay  there 
might  be  a  diversion  of  traffic  outbound  from  the  United 
States  from  appellant  to  Mackay  because  “  ...  that  incom¬ 
ing  message  via  Mackay  going  to  the  customer  repeatedly 
might  cause  the  customer  to  return  his  traffic  in  the  same 
way.  There  is  a  tendency  on  the  part  of  the  public  to  use 
the  type  of  service  outbound  that  they  receive  inbound.” 
(App.  384) 

In  the  light  of  this  sharpening  of  competitive  factors,  the 
Commission’s  finding  that  over-all  competition  will  be  in¬ 
creased  as  a  result  of  the  grants  in  this  case  can  hardly  be 
considered  unreasonable.  This  is  particularly  so  when  it  is 
considered  that  the  Commission,  by  making  these  grants 
has  in  the  case  of  The  Netherlands  added  a  new  competitor 
to  the  field.  Although  some  of  the  traffic  formerly  handled 
by  the  Commercial  Cable  Company  will  be  artificially  di¬ 
verted  to  Mackay,  Commercial  will  nevertheless  remain 
active  in  communications  in  these  countries,  and  will  con¬ 
tinue  to  solicit  messages  both  inbound  and  outbound  (App. 
256). 44 

43  This  situation  does  not  hold  in  the  case  of  most  South  American 
countries  in  which  there  is  no  government  monopoly  of  outbound 
traffic  (App.  332-333). 

44  A  more  complete  discussion  of  the  status  of  Commercial  as  a  com¬ 
petitive  factor  in  the  field  appears  below  at  pages  45-46. 
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IIL  Tlw  Commission  properly  found  thal  the  grants  to  Mackay 
are  not  in  violation  of  Section  314  of  the  Communications 
Act. 

In  urging  that  Section  314  48  of  the  Communications  Act 
has  been  violated  by  The  Netherlands  and  Portugal  grants, 
appellant  contends  broadly  that  the  common  ownership  of 
Mackay  and  Commercial  Cable  is  in  itself  a  violation  of 
Section  314,  and  also  argues  that  the  specific  grar.ts  may 
result  in  substantial  diminution  of  competition  and  in  re¬ 
straint  of  commerce.  The  statute  itself,  however,  and  its 
legislative  history  serve  to  dispose  of  any  broad  conten¬ 
tion  that  integration  of  cable  and  radio,  in  one  company, 
without  regard  to  the  entire  competitive  picture  is  in  itself 
unlawful  And  the  Commission  after  giving  full  considera¬ 
tion  to  the  history  and  development  of  international  cable 
and  radio  traffic  found  that  the  integration  of  cable  and 
radio  in  the  AC&R  system  has  not  resulted  in  any  of  the 
evils  which  Section  314  is  designed  to  avoid.  With  respect 
to  the  effects  of  Portugal  and  The  Netherlands  grants,  the 
Commission  found  that  competition  between  radio  carriers 
would  be  promoted,  and  that  the  lessening  of  competition 
between  units  of  the  AC&E  system  itself  would  not  result 
in  a  substantial  diminution  of  competition  or  restraint  of 
commerce.  These  findings  and  conclusions  are  fully  sup¬ 
ported  by  the  record. 

A.  CAmm<W1  ownership  and  operation  of  Mackay  and  Commercial 
Cable  is  not  per  se  a  violation  of  Section  314. 

Section  314  of  the  Communications  Act  by  its  very  terms 
contemplates  lawful  common  ownership  and  operation  of 
cable  and  radio  companies  engaged  in  foreign  commerce 
under  some  circumstances,  for  such  common  ownership  and 
operation  is  forbidden  only  where  the  effects  specified  in  the 
statute  may  result  therefrom.  Nevertheless,  appellant  ap¬ 
pears  to  argue  (Br.  64-68)  that  the  absence  of  competition 
between  Mackay  and  Commercial  Cable  in  itself  constitutes 
a  restraint  of  commerce  which  violates  Section  314,  with- 


45  See  Appendix,  infra,  p.  51. 
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out  regard  to  its  effects  on  the  overall  competitive  picture. 
Appellant,  however,  not  only  disregards  the  fact  that  the 
prohibition  of  the  statute  is  not  absolute,  but  also  ignores 
the  findings  of  the  Commission  made  in  a  proceeding  to 
which  appellant  was  a  party  46  that  the  common  ownership 
of  Mackay  and  Commercial  has  not  in  fact  resulted  in  the 
effects  forbidden  by  Section  314. 

In  view  of  the  explicit  language  of  Section  314,  it  is  evi¬ 
dent  that  cases  passing,  on  other  facts  and  circumstances, 
on  the  legality  under  the  antitrust  laws  either  of  a  merger 
itself 47  or  of  specific  anti-competitive  practices  or  agree¬ 
ments  entered  into  by  merged  companies,48  cannot  be  deter¬ 
minative  here.  From  these  cases  appellant  draws  the  con¬ 
clusion  that  otherwise  illegal  “restraints  of  commerce”  are 
not  rendered  legal  by  the  fact  that  a  joint  venture  exists  be¬ 
tween  the  parties  involved  (Br.  65).  This  conclusion  in  no 
way  derogates  from  the  validity  of  the  Commission’s  de¬ 
cision  in  the  instant  case.  For  the  “restraint  of  commerce” 
alleged  by  appellant  to  exist  in  this  case,  namely  the  com¬ 
mon  ownership  and  operation  of  Mackay  and  Commercial 
Cable,  cannot  in  fact  be  a  “restraint  of  commerce”  in  itself, 

46  Matter  of  the  American  Cable  and  Radio  Corporation,  etc,,  ap¬ 
plicability  of  Section  314  of  the  Communications  Act ,  as  amended, 
F.C.C.  Docket  No.  9093,  released  May  17,  1950,  discussed  in  greater 
detail  infra.  This  case  is  unreported  at  this  time. 

47  Thus,  for  example,  Timken  Roller  Bearing  Co.  v.  United  States, 
341  U.S.  593;  Schine/Chain  Theaters  v.  United  States,  334  U.S.  110;  and 
United  States  v.  Southern  Pacific  Co.,  259  TJ.S.  214,  all  involved  hori¬ 
zontal  mergers  as  a  result  of  which  the  merged  companies  did  or 
would  have  dominated  the  competitive  fields  in  which  they  operated, 
and  would  have  gained  monopoly  powers,  and  were  found  to  be  in 
violation  of  Sections  1  and  2  of  the  Sherman  Act,  15  U.S.C.  1  and  2. 
United  States  v.  Yellow  Cab  Co.,  332  U.S.  218,  involved  a  case  of 
vertical  merger,  the  result  of  which  could  have  been  the  total  exclu¬ 
sion  of  other  cab  manufacturers  from  an  entire  segment  of  their 
market  which  came  under  the  control  of  the  merged  entity. 

48  Kiefer-Stewart  Co.  v.  Joseph  E.  Seagram  &  Sons,  340  U.S.  211; 

Pennsylvania  Water  and  Power  Co.  v.  Consolidated  Gas  Electric  Co., 
97  F.  Supp.  952  (D.  Md.)  and  184  F.  2d  552  (C.OA.  4th).  The  illegal¬ 
ity  in  both  of  these  cases  consisted  of  the  use  of  price  agree¬ 

ments  which  are  considered  illegal  per  se. 
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since  the  statute  does  not  absolutely  outlaw  such  common 
ownership. 

It  is  significant  that  by  the  time  Congress  came  to  con¬ 
sider  the  enactment  of  the  Communications  Act  of  1934, 
Mackay  and  Commercial,  as  well  as  other  operating  com¬ 
panies,  were  under  the  ownership  and  control  .of  the  Inter¬ 
national  Telephone  and  Telegraph  Corporation,  and  their 
relationship  was  much  closer  and  their  operations  were 
more  coordinated  than  those  of  independent  companies. 
Members  of  Congress,  particularly  those  who  served  on 
committees  which  held  hearings  on  bills  affecting  communi¬ 
cations  between  1927  and  1934,  were  aware  of  this  common 
ownership  and  control  of  cable  and  radio  companies.  No 
question  was  raised  by  any  of  them  concerning  the  legality 
of  this  arrangement,  either  under  the  provisions  of  Section 
17  of  the  Radio  Act  of  1927  (from  which  Section  314  is 
taken)  or  the  provisions  of  the  Communications  Act  as  it 
was  proposed  to  be  enacted.  ( App.  611 ;  Docket  9093,  par. 
10L) 

Since  common  ownership  and  control  of  two  companies 
must  necessarily  remove  them  from  competition  with  one 
another,  such  absence  of  competition  cannot  be  considered 
in  and  of  itself  to  be  a  violation  of  Section  314  which  does 
permit  merger  of  cable  and  radio  companies.  If  any  sup¬ 
port  were  necessary  for  such  an  obvious  conclusion,  it  is 
provided  by  the  judicial  and  legislative  interpretation  of 
Section  7  of  the  Clayton  Act,  64  Stat.  1125,  15  U.S.C.  18, 
which  originally49  prohibited  the  acquisition  of  stock  by  a 
corporation  in  a  competing  corporation  where  the  effect 
might  be  to  substantially  lessen  competition  between  the 
two  corporations,  as  well  as  where  the  effect  might  be  to 
restrain  commerce  or  to  tend  to  create  a  monopoly  in  any 
line  of  commerce  (38  Stat.  730).  Both  the  courts80  and 

49  Prior  to  December  29,  1950. 

bo  International  Shoe  Co.  v.  Federal  Trade  Commission,  280  TJ.S.  291; 
see  Handler,  Industrial  Mergers  and  the  Antitrust  Laws,  32  CoL  L. 
Rev.  179,  263-265  (1932);  Note,  57  Yale  L.  J.  613,  618-619  (1948). 
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the  Conress,51  which  has  since  deleted  the  condition  con¬ 
cerning  the  lessening  of  the  competition  between  the  two 
merged  companies,  have  stated  that  literal  interpretation  of 
that  condition  would  have  prevented  all  mergers,  and  such 
an  absolute  prohibition  was  not  the  purpose  of  the  statute. 
It  would  be  folly  to  attempt  to  insert  such  an  impossible 
condition  into  Section  314.  Clearly  the  legality  of  common 
ownership  and  operation  of  Mackay  and  Commercial  under 
Section  314  must  be  determined  by  its  effects 52  considered 
in  the  light  of  the  purposes  of  that  statute. 

The  intent  of  the  Congress  in  passing  Section  314  was 
found  by  the  Commission  in  this  proceeding  to  be  to  assure 
that  radio,  a  relatively  new  medium  of  communication  at  the 
time  of  its  passage,  be  permitted  to  develop  fully  and  freely 
without  interference  from  the  old,  well-entrenched  cable 
medium,  and  to  assure  that  there  be  competition  between 
cable  and  radio  as  two  separate  and  distinct  means  of  inter¬ 
national  communication  (App.  608,  610). 59  Appellant  has 
nowhere  challenged  this  determination. 

51  Report  No.  1775  of  the  Senate  Committee  on  the  Judiciary  on 
ELK.  2734,  81st  Cong.,  2d  Sess.  (1950),  p.  4;  Report  No.  1191  of  the 
House  Committee  on  the  Judiciary  on  HR.  2734,  81st  Cong^  1st  Sess. 
(1949),  pp.  6-8,  11;  96  Cong.  Rec.  16435. 

52  In  the  International  Shoe  case,  cited  n.  50,  supra,  the  Supreme 
Court  stated  the  intent  of  Section  7  of  the  Clayton  Act  in  the  follow¬ 
ing  terms: 

“Mere  acquisition  by  one  corporation  of  the  stock  of  a  competitor, 
even  though  it  result  in  some  lessening  of  competition,  is  not 
forbidden;  the  act  deals  only  with  such  acquisitions  as  probably 
will  result  in  lessening  competition  to  a  substantial  degree  .  .  .; 
that  is  to  say,  to  such  a  degree  as  will  injuriously  affect  the  pub¬ 
lic.”  (At  298.) 

52  Section  314  of  the  Communications  Act  is  substantially  identical 
with  Section  17  of  the  Radio  Act  of  1927  (44  Stat  1169).  In  the  course 
of  the  debate  on  the  report  of  the  conference  committee  of  the  two 
Houses  on  the  bill  which  became  the  Radio  Act  of  1927,  Representa¬ 
tive  White  stated  with  respect  to  Section  17  that  “we  have  forbidden 
the  merger  in  certain  cases  of  radio  and  wire  companies,  in  order 
that  we  may  preserve  competitive  conditions  between  these  two  means 
of  communication.”  (68  Cong.  Rec.  2579.) 

During  the  period  between  the  passage  of  the  Radio  Act  of  1927  and 
the  Communications  Act  of  1934,  Congress  was  urged  to  delete  this 
section  on  the  ground  that  radio  and  cables  were  allegedly  cample- 
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That  the  purpose  of  Section  314  has  not  been  violated 
by  the  common  ownership  and  control  of  cable  and  radio¬ 
telegraph  circuits  in  the  AC&R  system  as  it  existed  in  1948, 
which  coincides  with  the  close  of  the  hearing  on  The  Neth¬ 
erlands  and  Portugal  applications,  was  decided  by  the  Com¬ 
mission  in  a  separate  proceeding.  Matter  of  the  American 
Cable  and  Radio  Corporation,  etc.,  applicability  of  Section 
314  of  the  Commiinications  Act,  as  amended,  F.C.C.  Docket 
No.  9093  (herein  referred  to  as  Docket  9093).  Appellant 
participated  fully  in  that  proceeding,  presenting  exhibits, 
proposed  findings  and  briefs.  In  Docket  9093  the  Commis¬ 
sion  undertook  an  exhaustive  examination  of  the  effects  of 
the  coordination  of  cable  and  radio  communications  within 
the  AC&R  system  upon  international  communication,  both 
worldwide  and  with  regard  to  specific  areas  and  countries. 
It  found  that  in  both  the  South  American  and  European 
areas  (the  cable  companies  concerned  handle  virtually  no 
traffic  to  the  Asiatic  area)  the  growth  of  Mackay  during  the 
period  between  1938  and  1947  has  resulted  in  a  more  bal¬ 
anced  competitive  situation  as  between  cable  and  radio. 
In  both  cases  Mackay  has  become  an  effective  competitor, 
both  of  Western  Union,  a  cable  company,  and  of  RCAC,  a 
radio  company.  (Docket  9093,  par.  122,  123.)®4 


mentary,  and  that  more  efficient  and  economical  operations  would 
result  from  a  merger  of  the  two  means  of  communication.  Hearings 
before  Senate  Interstate  Commerce  Committee,  71st  Cong.,  1st  Sess. 
on  S.  6  (1929),  pages  258,  261,  1087-1089,  1142-1144,  1180-1182,  1198- 
1202,  1243-1247,  1315,  1326-1327,  1332,  1529,  1669-1671,  1683,  2296-2298. 
It  was  argued  in  opposition  that  merger  of  the  two  methods  of  com¬ 
munications  not  be  permitted  lest  the  cables  “pigeon-hole”  radio  or 
stifle  it  and  stunt  its  growth.  Ibid ,  pp.  882-883,  1482,  1544-1547, 
1552-1554,  1919-1920.  In  its  consideration  of  the  Communications 
Act  of  1934,  Congress  was  again  urged  to  allow  complete  consoli¬ 
dation  of  cable  and  radio  companies.  Hearing  before  Senate  Inter¬ 
state  Commerce  Committee,  73d  Cong.,  2d  Sess.,  on  S.  2910  (1934), 
pp.  133-135.  Instead,  Section  17  was  reenacted  in  the  Communica¬ 
tions  Act  of  1934  as  Section  314. 

M  The  summary  of  traffic  statistics  for  the  European  area,  of  which 
the  countries  here  considered  are  a  part,  for  the  period  1938  to  1947 
which  appears  in  Docket  9093  (par.  122),  yields  the  following  per¬ 
tinent  information.  During  that  period  Mackay  became  the  normal 
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The  Commission  also  considered  in  Docket  9093  the  pos¬ 
sibility  that  the  AC&R  system,  by  virtue  of  its  operation 
of  both  cable  and  radio  facilities,  might  possess  monopoly 
power  prohibited  by  Section  314.  An  oblique  argument  that 
such  may  be  the  case  is  made  by  appellant  here  (Br.  67-68). 
In  Docket  9093  the  Commission  found  in  this  connection 
that  in  the  European  area  in  which  most  of  the  “trading” 
of  cable  for  radio  traffic  in  which  the  AC&R  companies  in¬ 
dulged  took  place,  those  companies,  between  1938  and  1947, 
showed  their  smallest  relative  gain,  whereas  appellant 
showed  its  greatest  relative  gain  in  that  area.  Under  those 
circumstances  the  Commission  concluded  in  Docket  9093 
that  it  did  not  appear  “that  the  AC&R  system’s  ability  to 
trade  outbound  cable  traffic  for  inbound  radio  traffic  has  en¬ 
abled  it  to  ‘impair  or  destroy  the  ability  of  independent 
radio  carriers  to  obtain  inbound  traffic  from  which  a  large 
part  of  total  revenue  is  derived.’  ”  (Docket  9093,  par.  132.) 

It  is  thus  apparent  that  the  existence  of  common  owner¬ 
ship  and  operation  of  cable  and  radio  facilities  within  the 
AC&R  system  was  properly  found  by  the  Commission  in 
Docket  9093  not  to  have  resulted  in  any  of  the  effects  which 
Congress  intended  to  prevent  by  the  enactment  of  Section 
314  of  the  Communications  Act.  Appellant  has  not,  in  its 
Notice  of  Appeal  (App.  655-661)  put  in  issue  on  this  appeal 
the  findings  and  conclusions  arrived  at  by  the  Commission 
in  Docket  9093,  which  were  also  relied  on  in  the  decision 
challenged  here  (App.  608-609).  The  question  which  ap¬ 
pellant  has  in  fact  put  in  issue,  both  in  this  Court  and  before 
the  Commission  (App.  609)  is  whether  the  effects  of  the 
particular  grants  here  made  will  be  to  bring  Mackay  and 
the  AC&R  system  into  violation  of  Section  314. 


route  for  Commercial  Cable  traffic  tor  29  countries,  but  cables  con¬ 
tinued  a  strong  competitor  of  radio.  Whereas  in  1938  cables  handled 
82.3%  of  all  outbound  traffic  to  the  area.  Western  Union  handling 
49.7%  and  Commercial  27.1%,  and  radio  carriers  handled  17.7%  of 
all  outbound  traffic,  RCAC  accounting  for  15.4%  and  Mackay  for 
1.3%,  in  1947  cables  handled  55.9%,  Western  Union  handling  41.1% 
and  Commercial  14.8%,  while  radio  carriers  handled  44.1%,  RCAC 
accounting  for  30.3%  and  Mackay  for  11%. 
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B.  The  Commission  properly  found  that  the  grants  of  Tha  Netherlands 
and  Portugal  circuits  to  Macks?  will  not  rasult  in  a  substantial 
lass aning  of  competition.  or  craata  monopoly. 

Appellant  asserts  that  if  any  ascertainable  lessening  of 
competition  might58  resnlt  from  the  grants  made  in  the 
present  case  Section  314  is  violated,  and  that  the  Commis¬ 
sion  has  improperly  found  that  though  such  lessening  of 
competition  will  occur,  the  Section  will  not  be  violated  be¬ 
cause  there  will  be  substantial  competition  remaining.  This 
argument  is  based  upon  a  misapplication  of  legal  principles 
drawn  from  cases  decided  in  different  contexts  and  upon  a 
misreading  of  the  Commission’s  decision. 

The  Commission  in  fact  found  that  as  a  result  of  these 
grants  competition  between  wireless  carriers  would  be  sub¬ 
stantially  promoted,  that  competition  between  cable  and 
wireless  would  be  preserved  and  that  these  benefits  would 
not  be  destroyed  by  the  absence  of  competition  within  the 
AC&R  system  itself.  For  the  purpose  of  determining 
whether  competition  would  be  substantially  diminished,  the 

55  Appellant,  in  its  discussion  of  this  question,  lays  great  stress  on 
the  word  “may”  as  used  in  the  phrase  “the  effect  thereof  may  be  to 
substantially  lessen  competition.”  (Br.  54,  59.)  It  is  dear,  however, 
that  the  decision  of  the  Commission  does  not  depend  on  any  uncer¬ 
tainty  with  respect  to  the  economic  results  which  will  flow  from  the 
authorization  of  the  circuits  in  issue.  And  if  appellant  is  arguing 
that  greater  reduction  in  competition,  could  possibly  result  from  these 
grants  than  has  been  shown  in  the  record,  and  that  for  this  reason 
the  applications  should  be  denied,  it  dearly  misconstrues  the  use  of 
the  word  “may”  in  this  and  similar  statutes.  In  Standard  Oil  Co.  of 
California  v.  United  Stales,  337  U.S.  293,  upon  which  appellant  relies 
so  heavily  (Br.  59-60),  the  Supreme  Court  quoted  with  approval  the 
following  language  from  Standard  Fashion  Co.  v.  Magrane-Houston 
Co.,  258  U.S.  346,  at  356-357,  concerning  the  use  of  the  word  “may”  in 
a  phrase  of  Section  3  of  the  Clayton  Act,  15  U.S.C.  14  identical  with 
that  in  Section  314  of  the  Communications  Act: 

“Section  3  condemns  sales  or  agreements  where  the  effect  of 
such  sale  or  contract  of  sale  ‘may’  be  to  substantially  lessen  com¬ 
petition  or  tend  to  create  monopoly  .  .  .  But  we  do  not  think 
that  the  purpose  in  using  the  word  ‘may’  was  to  prohibit  the 
mere  possibility  of  the  consequences  described.  It  was  intended 
to  prevent  such  agreements  as  would  under  the  circumstances 
disclosed  probably  lessen  competition,  or  create  an  actual  tend¬ 
ency  to  monopoly.”  258  U.S.  at  356-57.  See  also  Federal  Trade 
Common,  v.  Morton  Salt  Co.,  334  U.S.  37,  46,  n.  14. 
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picture  to  be  studied  is  not  the  internal  workings  of  the 
AC&R  system,  but  the  larger  picture  which  includes  all  the 
carriers  doing  business  to  the  countries  involved.  In  the 
context  of  this  larger  picture,  it  is  clear  that  no  substantial 
diminution  of  competition  results  from  the  grants  here 
made. 

Appellant’s  argument  of  law,  made  in  the  constricted  per¬ 
spective  of  only  part  of  this  picture,  that  any  lessening  of 
competition  whatsoever  incurs  violation  of  Section  314  (Br. 
50-61),  is  at  variance  with  the  test  which  the  courts  have  in 
fact  applied  in  comparable  situations.5*  For,  as  the  Com¬ 
mission  pointed  out  in  Docket  9093  (par.  135),  the  Supreme 
Court  has  explicitly  held  that  in  ascertaining  whether  a 
restraint  on  competition  which  might  result  from  a  merger 
is  reasonable,  no  decision  can  be  made  on  the  basis  of  the 
dollar  volume  of  the  trade  to  be  affected  alone — this  factor, 
if  meaningful  at  all,  must  be  considered  in  the  context  of 
the  total  competitive  picture  of  the  industry,  its  probable 
future  development,  the  characteristics  of  the  market,  and 
the  purpose  of  the  merger.  United  States  v.  Columbia  Steel 

M  For  this  view  appellant  places  its  main  reliance  on  the  case  of 
Standard  OH  of  California  v.  United  States,  337  U.S.  293  (Br.  59-60). 
This  case  can.  however,  furnish  no  guidance  here,  for  it  involved  a 
specific  anti-competitive  practice — the  use  of  contracts  which  created 
an  effective  monopoly  with  regard  to  each  retailer  who  entered  into 
such  an  agreement  with  Standard  OiL  The  use  of  such  agreements, 
if  it  attained  any  ascertainable  magnitude,  would  violate  the  purpose 
of  the  Clayton  Act  The  effects  of  the  agreements  involved  were  in¬ 
ferred  from  their  very  nature.  Such  an  approach  to  mergers  or  the 
possible  effects  of  merged  operation  under  Section  7  of  the  Clayton 
Act  governing  mergers,  cited  supra,  pp.  38-39,  has  been  explicitly  ruled 
out  by  its  legislative  history,  as  is  pointed  out  supra,  pp.  38-39,  and  is 
equally  inapplicable  to  an  interpretation  of  Section  314  of  the  Com¬ 
munications  Act 

To  the  extent  that  the  other  cases  cited  by  appellant  on  this  point 
may  be  at  all  relevant  they  apply  well  settled  principles  of  inter¬ 
pretation  of  Sections  1  and  2  of  the  Sherman  Act  26  Stat  209  et  seq., 
as  amended,  15  U.S.C.  1  and  2,  summarized  in  United  States  v.  Colum¬ 
bia  Steel  Co.,  334  U.  S.  495,  and  cannot  be  used  to  show  that  “sub¬ 
stantial  lessening  of  competition”  means  any  lessening,  in  a  context 
such  as  that  present  here,  where  some  merged  operation  was  dearly 
contemplated. 
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]  Co.,  334  U.S.  495,  527-528.  A  special  three  judge  court  in 
1  this  circuit  has  held  that  the  test  set  forth  in  the  Columbia 
1  Steel  case  is  the  appropriate  one  for  determining  whether 
an  illegal  “lessening  of  competition,,  under  the  antitrust 
laws  as  applied  to  the  communications  industry  results  from 
a  coordination  of  telephone  and  telegraph  services.  West¬ 
ern  Union  Division,  A.  F.  of  L.  v.  United  States,  87  F.  Supp. 
324,331. 

The  Commission’s  conclusion  that  these  grants  would  not 
result  in  a  substantial  lessening  of  competition,  when  con¬ 
sidered  in  the  light  of  the  entire  competitive  picture,  is 
clearly  required  by  the  undisputed  facts  of  record.  On  the 
1  basis  of  findings  discussed  above,  pages  33-35,  the  Commis¬ 
sion  validly  concluded  that  the  grants  to  Mackay  would 
enhance  competition  generally  and  introduce  competition 
between  direct  radiotelegraph  circuits  (App.  628).  This 
factor  must  always  be  considered  in  evaluating  the  effect  of 
the  lessening  of  competition  between  cable  and  radio  which 
may  result  from  these  authorizations.  This  is  not  a  case 
in  which  two  natural  competitors  merge,  and  competition  is 
by  that  very  fact  reduced  with  no  concomitant  increase  in 
competition.  For  here  the  grants  not  only  introduce  a  first 
competing  radiotelegraph  carrier  for  RCAC  in  the  case  of 
The  Netherlands  and  make  more  effective  the  competition 
presently  offered  RCAC  by  Mackay  in  communication 
with  Portugal,  which  are  appellant’s  primary  reasons  for 
objection,  but  will  correspondingly  increase  competition  be- 
1  tween  Mackay,  a  radio  carrier,  and  Western  Union,  a  cable 
carrier.  A  summary  of  the  competitive  situations  to  the 
points  in  issue  as  they  existed  at  the  time  of  the  hearing, 
and  as  they  would  exist  with  the  addition  of  Mackay ’s 
direct  circuits  appears  in  the  decision  (App.  612-613).  This 
shows  that  solely  in  terms  of  the  numbers  of  carriers  com¬ 
peting  against  one  another  competition  between  cable  and 
radio,  as  well  as  between  radio  companies,  will  increase  in 
the  case  of  The  Netherlands  and  remain  unchanged  in  the 
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case  of  Portugal.57  Past  experience  in  the  European  area, 
as  shown  in  the  findings  of  Docket  9093,  supra ,  pages  40-41, 
has  borne  out  this  theoretical  analysis.  It  must  be  noted  that 
any  lessening  of  competition  between  cable  and  radio  which 
may  flow  from  this  decision  can  occur  only  in  traffic  out¬ 
bound  from  the  United  States.  With  respect  to  inbound 
traffic,  the  agreements  between  Mackay  and  the  foreign  ad¬ 
ministrations  concerned  require  only  that  a  certain  pro¬ 
portion  of  the  traffic  within  the  control  of  such  adminis¬ 
trations  be  sent  via  Mackay  (App.  573,  591).  Only  radio 
traffic  is  within  their  control  (App.  569,  583).  To  whatever 
extent  cable  solicitation  is  carried  on  abroad,  cables  will 
remain  as  competitive  with  radio  as  ever,  and  the  diversion 
of  traffic  outbound  from  the  United  States  from  Commercial 
to  Mackay  can  in  no  way  affect  this  competition.  It  is  clear 
that  Commercial  will  continue  its  solicitation  of  traffic  in 
.  The  Netherlands,  as  will  the  correspondent  of  both  Com¬ 
mercial  Cable  and  Western  Union  in  Portugal  (App.  256). 

It  can  hardly  be  contended  that  any  significant  loss  of 


87  The  following  table  summarizes  this  tabulation: 

Holland 


Before  Grants 

Western  Union  (C)  v.  Commer¬ 
cial  (C) 

Western  Union  (C)  v.  RCAC  (R) 
Commercial  (C)  v.  RCAC  (R) 


After  Grants 

Mackay  (R)  v.  RCAC  (R) 
Mackay  (R)  v.  Western  Union 
(C) 

RCAC  (R)  v.  Western  Union  (C) 
Commercial  (C)  v.  Western  Un¬ 
ion  (C) 

Commercial  (C)  v.  RCAC  (R) 


Portugal 


Before  Grants 

Western  Union  (C)  v.  Commer¬ 
cial  (C) 

Western  Union  (C)  v.  RCAC  (R) 
Commercial  (C)  v.  RCAC  (R) 
Mackay  (R)  v.  RCAC  (R) 
Mackay  (R)  v.  Western  Union 
(C) 


After  Grants 

Western  Union  (C)  v.  Commer¬ 
cial  (C) 

Western  Union  (C)  v.  RCAC  (R) 
Commercial  (C)  v.  RCAC  (R) 
Mackay  (R)  v.  RCAC  (R) 
Mackay  (R)  v.  Western  Union 
(C) 


R — radiotelegraph  carrier 


C — cable  carrier 
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traffic  outbound  from  the  United  States  from  appellant  to 
Mackay  would  be  the  result  of  lessened  cable  versus  radio 
competition.58  It  would  result  primarily  because  of  height¬ 
ened  competition  provided  by  the  addition  of  a  new  radio 
carrier.  To  the  extent  that  traffic  would  be  diverted  from 
Western  Union  to  Mackay 59  this  would  clearly  be  the  result 
of  increased  competition  between  that  cable  carrier  and 
Mackay,  a  radio  carrier. 

Since  in  1947  Western  Union  handled  36.3%  of  outbound 
traffic  to  Portugal  and  47.4%  of  the  outbound  traffic  to  The 
Netherlands  (App.  612),  and  since  Commercial  Cable  on 
the  basis  of  evidence  in  the  record  should  continue  to  carry 
approximately  4.9%  of  the  outbound  traffic  to  Portugal  and 
11.3%  of  the  outbound  traffic  to  The  Netherlands  (App.  612- 
613), 60  the  Commission  was  able  to  conclude  that  substantial 
competition  between  cable  and  radiotelegraph  carriers  for 
traffic  to  these  points  would  continue  to  exist  after  these 
grants  were  made.  The  Commission  properly  concluded, 
in  the  light  of  all  these  factors,  many  of  them  not  meas¬ 
urable  in  statistical  terms,  that  whatever  lessening  of  com¬ 
petition  between  cable  and  radio  might  flow  from  this  de¬ 
cision  would  not  be  substantial  or  unreasonable.  It  is  also 
clear  that  no  monopoly  or  tendency  thereto  would  be  cre¬ 
ated  in  the  AC&R  system  by  these  grants.  The  findings  of 
Docket  9093,  supra,  page  41,  and  those  made  in  the  instant 

58  The  Commission  found  that  substantially  less  than  37%  of  RCAC’s 
outbound  traffic  to  Portugal  and  The  Netherlands  would  be  lost  by 
RCAC  to  Mackay  as  a  result  of  the  grants  made  herein  (App.  579-580, 
594,  614).  During  1947  RCAC  handled  51.4%  of  all  telegraph  traffic 
outbound  to  Portugal,  and  29.8%  of  all  telegraph  traffic  outbound  to 
The  Netherlands.  Mackay  handled  5.8%  and  0.1%  of  the  total  out¬ 
bound  telegraph  traffic  to  these  countries  respectively.  (App.  612). 

59  The  Commission  did  not  find  that  there  would  be  any  loss  of 
traffic  outbound  to  Portugal  from  Western  Union  to  Mackay,  and  found 
that  the  loss  of  traffic  outbound  to  The  Netherlands  would  be  “rela¬ 
tively  small”  (though  not  accurately  measurable  on  the  basis  of  the 
record)  (App.  580,  614). 

80  In  1947,  Commercial  handled  6.5%  and  22.7%  of  the  total  out¬ 
bound  traffic  to  Portugal  and  The  Netherlands  respectively  (App.  612). 
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case  (App.  615) 61  show  that  despite  the  grant  of  numerous 
duplicate  circuits  to  Mackay  and  the  increasing  consolida¬ 
tion  of  activities  within  the  AC&R  system  between  the  late 
1930’s  and  1947,  the  relative  position  of  RCAC  both  world¬ 
wide  and  to  the  European  area  improved  and  that  of  the 
AC&R  system  decreased  slightly.  Predictions  of  traffic 
changes  to  the  countries  here  involved  also  show  that  even 
after  these  grants  the  AC&R  companies  will  handle  less 
total  traffic  between  them  and  the  United  States  than  either 
RCAC  or  Western  Union  (App.  614). 

Only  by  reaching  the  conclusion  that  it  did,  could  the  Com¬ 
mission  have  given  effect  to  the  provisions  of  Section  314 
in  a  manner  which  treats  that  section  as  consistent  with  the 
other  antitrust  provisions  of  the  Communications  Act.  Ap¬ 
pellant’s  position  in  this  regard  completely  ignores  the  pro¬ 
visions  of  Section  313  of  the  Communications  Act,  which 
makes  applicable  to  foreign  radio  communications  the  anti¬ 
trust  laws  of  the  United  States.  Appellant  readily  admits 
the  trend  in  international  communication  from  cable  to 
radio,  and  even  anticipates  the  eventual  abandonment  of 
cable  service.62  It  nevertheless  argues  that  Section  314 

81  The  following  figures  appear  at  App.  615: 

Percentage  of  International  Telegraph  Traffic  Handled 


1936 

1947 

R.C.A.C. 

20.6% 

31.7% 

Western  Union 

34.9% 

28.2% 

A.C.  &R. 

32.2% 

31.6% 

62  Appellant’s  executive  vice-president  testified  on  this  subject: 

“Q.  I  believe  you  stated  that  you  thought  that  in  the  not  too 
far  distant  future,  that  cable  communication  would  be  given  up 
as  a  means  of  communication  by  telegraph?  A.  Ultimately  I 
think  that  is  true. 

Q.  As  I  understand  your  testimony,  you  are  of  the  opinion 
that  that  would  be  no  great  loss  as  far  as  communication  is  con¬ 
cerned.  A.  No,  sir.  I  don't  think  it*  would  be  any  great  loss. 

Q.  Then  why  do  you  think  competition  between  cable  and  radio 
is  desirable?  A.  I  think  it  is  desirable  solely  because,  on  the  one 
hand,  the  American  public — I  say  The  American  Public’;  the 
Americans  have  investments  in  cables  that  still  operate.  I  don’t 
presume  to  be  sitting  here  pleading  the  case  for  continued  use  of 
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and  the  common  carrier  policies  embodied  in  the  Communi¬ 
cations  Act  prevent  the  authorization  of  duplicate  radio  cir¬ 
cuits  in  what  for  all  practical  purposes  amounts  to  all  situa¬ 
tions.**  Such  a  policy  could  lead  only  to  the  ultimate  crea¬ 
tion  of  a  complete  monopoly  in  RCAC  of  all  foreign  tele¬ 
graph  communication — appellant  is  arguing,  in  essence, 
that  it  and  it  alone  be  allowed  to  put  the  cables  out  of  busi¬ 
ness.  Such  an  interpretation  would  make  a  mockery  of  the 
clearly  expressed  Congressional  intention  that  monopoly 
not  prevail  in  this  field,  and  constitute  an  obvious  perver¬ 
sion  of  its  intent  in  adopting  Section  314. 

CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  appeal  of  RCA  Communications,  Inc.,  from  the 
Commission’s  grant  of  the  applications  of  Mackay  Radio  & 
Telegraph  Co.,  Inc.,  for  modification  of  license  to  authorize 
direct  communication  with  Portugal  and  The  Netherlands, 


the  cables.  As  far  as  I  personally  am  concerned  we  could  dose 
them  down  tomorrow. 

Q.  Why  is  competition  between  cable  and  radio  desirable?  A.  I 
haven’t  made  myself  dear;  it  is  very  evident.  My  feeling  is  this: 
That  as  long  as  the  cable  is  in  existence;  there  should  be  some 
competition  between  the  cable  and  the  radio.  When  the  cable 
disintegrates  and  falls  apart,  and  is  not  replaced,  as  I  am  reason¬ 
ably  sure  it  will  not  be  replaced,  then,  as  you  say,  I  don’t  think 
there  would  be  much  loss.”  (App.  390-391.) 

Appellant’s  executive  vice-president  further  testified: 

“Q.  Just  to  get  the  positions  of  the  two  companies  clarified; 
is  it  the  position  of  your  company  that  further  duplication  of 
circuits  which  RCA  Communications  already  has,  should  not  be 
permitted?  A.  Yes,  sir. 

Q.  In  all  cases?  A.  Yes,  sir.”  (App.  391.) 

See  also  App.  388-390. 
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and  for  modification  of  license  to  authorize  communication 
'with  The  Netherlands  via  Tangier,  should  be  dismissed. 

Federal  Communications  Commission, 
Benedict  P.  Cottonr,  . 

General  Counsel, 

Bichard  A.  Solomon, 

Acting  Assistant  General  Counsel, 

Stanley  S.  Neustadt, 

Counsel . 

Of  Counsel: 

Jack  Werner, 

Chief,  Common  Carrier  Bureau. 

Asher  H.  Ends, 

Chief,  Rates  and  Requirements  Branch, 

Federal  Communications  Commission. 
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APPENDIX 

ConawrinliCBl  Ad  of  1934,  48  Slat.  1064,  as  amended,  47  U.  S.  C. 

15L  at  saq. 

refusal,  op  licenses  and  permits  in  certain  cases 

Section  311.  The  Commission  is  hereby  directed  to  re¬ 
fuse  a  station  license  and/or  the  permit  hereinafter  re¬ 
quired  for  the  construction  of  a  station  to  any  person  .  .  . 
whose  license  has  been  revoked  by  a  court  under  section 
313,  and  is  hereby  authorized  to  refuse  such  station  license 
and/or  permit  to  any  other  person . . .  which  has  been  finally 
adjudged  guilty  by  a  Federal  court  of  unlawfully  monopo¬ 
lizing  or  attempting  unlawfully  to  monopolize,  radio  com¬ 
munication,  directly  or  indirectly,  through  the  control  of  the 
manufacture  or  sale  of  radio  apparatus,  through  exclusive 
traffic  arrangements,  or  by  any  other  means,  or  to  have  been 
using  unfair  methods  of  competition. . . . 

application  op  antitrust  laws 

Section  313.  All  laws  of  the  United  States  relating  to  un¬ 
lawful  restraints  and  monopolies  and  to  combinations,  con¬ 
tracts,  or  agreements  in  restraint  of  trade  are  hereby  de¬ 
clared  to  be  applicable  to  the  manufacture  and  sale  of  and 
to  trade  in  radio  apparatus  and  devices  entering  into  or  af¬ 
fecting  interstate  or  foreign  commerce  and  to  interstate  or 
foreign  radio  communications.  Whenever  in  any  suit,  ac¬ 
tion,  or  proceeding,  civil  or  criminal,  brought  under  the  pro¬ 
visions  of  any  of  said  laws  or  in  any  proceedings  brought  to 
enforce  or  to  review  findings  and  orders  of  the  Federal 
Trade  Commission  or  other  governmental  agency  in  respect 
of  any  matters  as  to  which  said  Commission  or  other  gov¬ 
ernmental  agency  is  by  law  authorized  to  act,  any  licensee 
shall  be  found  guilty  of  the  violation  of  the  provisions  of 
such  laws  or  any  of  them,  the  court,  in  addition  to  the 
penalties  imposed  by  said  laws,  may  adjudge,  order,  and/or 
decree  that  the  license  of  such  licensee  shall,  as  of  the  date 
the  decree  or  judgment  becomes  finally  effective  or  as  of 
such  other  date  as  the  said  decree  shall  fix,  be  revoked  and 
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that  all  rights  under  such  license  shall  thereupon  cease: 
Provided,  "however,  That  snch  licensee  shall  have  the  same 
right  of  appeal  or  review  as  is  provided  by  law  in  respect 
of  other  decrees  and  judgments  of  said  court 

PRESERVATION  OP  COMPETITION  IN  COMMERCE 

Section  314.  After  the  effective  date  of  this  Act  no  per¬ 
son  engaged  directly,  or  indirectly  through  any  person  di¬ 
rectly  or  indirectly  controlling  or  controlled  by,  or  under 
direct  or  indirect  common  control  with,  such  person,  or 
through  an  agent,  or  otherwise,  in  the  business  of  trans¬ 
mitting  and/or  receiving  for  hire  energy,  communications, 
or  signals  by  radio  in  accordance  with  the  terms  of  the 
license  issued  under  this  Act,  shall  by  purchase,  lease,  con¬ 
struction,  or  otherwise,  directly  or  indirectly,  acquire,  own, 
control,  or  operate  any  cable  or  wire  telegraph  or  telephone 
line  or  system  between  any  place  in  any  State,  Territory,  or 
possession  of  the  United  States  or  in  the  District  of  Co¬ 
lumbia,  and  any  place  in  any  foreign  country,  or  shall  ac¬ 
quire,  own,  or  control  any  part  of  the  stock  or  other  cap¬ 
ital  share  or  any  interest  in  the  physical  property  and/or 
other  assets  of  any  such  cable,  wire,  telegraph,  or  telephone 
line  or  system,  if  in  either  case  the  purpose  is  and/or  the 
effect  thereof  may  be  to  substantially  lessen  competition  or 
to  restrain  commerce  between  any  place  in  any  State,  Terri¬ 
tory,  or  possession  of  the  United  States,  or  in  the  District 
of  Columbia,  and  any  place  in  any  foreign  country,  or  un¬ 
lawfully  to  create  monopoly  in  any  line  of  commerce ;  nor 
shall  any  person  engaged  directly,  or  indirectly  through 
any  person  directly  or  indirectly  controlling  or  controlled 
by,  or  under  direct  or  indirect  common  control  with,  such 
person,  or  through  an  agent,  or  otherwise,  in  the  business 
of  transmitting  and/or  receiving  for  hire  messages  by  any 
cable,  wire,  telegraph,  or  telephone  line  or  system  (a)  be¬ 
tween  any  place  in  any  State,  Territory,  or  possession  of 
the  United  States,  or  in  the  District  of  Columbia,  and  any 
place  in  any  other  State,  Territory,  or  possession  of  the 
United  States ;  or  (b)  between  any  place  in  any  State,  Ter- 
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ritory,  or  possession  of  the  United  States,  or  the  District  of 
Columbia,  and  any  place  in  any  foreign  country,  by  pur¬ 
chase,  lease,  construction,  or  otherwise,  directly  or  in¬ 
directly  acquire,  own,  control,  or  operate  any  station  or  the 
apparatus  therein,  or  any  system  for  transmitting  and/or 
receiving  radio  communications  or  signals  between  any 
place  in  any  State,  Territory,  or  possession  of  the  United 
States,  or  in  the  District  of  Columbia,  and  any  place  in  any 
foreign  country,  or  shall  acquire,  own,  or  control  any  part 
of  the  stock  or  other  capital  share  or  any  interest  in  the 
physical  property  and/or  other  assets  of  any  such  radio  sta¬ 
tion,  apparatus,  or  system,  if  in  either  case  the  purpose  is 
and/or  the  effect  thereof  may  be  to  substantially  lessen  com¬ 
petition  or  to  restrain  commerce  between  any  place  in  any 
State,  Territory,  or  possession  of  the  United  States,  or  in 
the  District  of  Columbia,  and  any  place  in  any  foreign  coun¬ 
try,  or  unlawfully  to  create  monopoly  in  any  line  of  com¬ 
merce. 

KKPKAIfi  AJTD  AMBSTDMZSTB 

Section  602  (d).  The  first  paragraph  of  section  11  of 
the  Act  entitled  “An  Act  to  supplement  existing  laws 
against  unlawful  restraints  and  monopolies,  and  for  other 
purposes”,  approved  October  15, 1914,  is  amended  to  read 
as  follows: 

“Sec.  11.  That  authority  to  enforce  compliance  with  sec¬ 
tions  2,  3,  7,  and  8  of  this  Act  by  the  persons  respectively 
subject  thereto  is  hereby  vested:  In  the  Interstate  Com¬ 
merce  Commission  where  applicable  to  common  carriers 
subject  to  the  Interstate  Commerce  Act,  as  amended;  in  the 
Federal  Communications  Commission  where  applicable  to 
common  carriers  engaged  in  wire  or  radio  communication 
or  radio  transmission  of  energy;  in  the  Federal  Reserve 
Board  where  applicable  to  banks,  banking  associations,  and 
trust  companies;  and  in  the  Federal  Trade  Commission 
where  applicable  to  all  other  character  of  commerce,  to  be 
exercised  as  follows:” 
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vHntteb  States!  Court  of  Appeals 

Fob  the  District  op  Columbia  Circuit. 
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RCA  COMMUNICATIONS,  INC. 
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Appellant , 


FEDERAL  COMMUNICATIONS  COMMISSION, 
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and 
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tBittteb  States  Court  of  Appeals 

Fob  the  District  of  Columbia  Circuit. 


ECA  Communications,  Inc., 

Appellant, 

against 

Federal  Communications  Commission, 

Appellee,  >No.  10951. 
and 


Mackay  Radio  and  Telegraph 
Company,  Inc., 

Intervenor. 


REPLY  BRIEF  FOR  APPELLANT. 

None  of  the  arguments  in  the  Briefs  of  the  Commission 
and  of  Mackay  can  conceal  the  two  fundamental  errors  of 
the  Decision.  The  Commission  has  made  cumulative  com¬ 
petition  among  telegraph  carriers  determinative  where 
Congress  forbade  it  to  do  so.  The  Commission  has  refused 
to  preserve  competition  between  cable  and  radio  when 
Congress  has  directed  that  it  do  so. 

These  two  Congressional  commands,  which  the  Commis¬ 
sion  disregards,  are  the  expression  of  a  clear  and  consistent 
national  communications  policy.  Congress  has  determined 
that  the  public  interest,  convenience  and  necessity  require 
the  regulation  of  telegraph  common  carriers  so  as  to  achieve 
specific  public  benefits,  in  part  by  maintaining  strong  and 
virile  cable  and  radio  media. 

Its  disregard  of  this  determination,  the  Commission 
now  seeks  to  cloak  by  familiar  argumentative  techniques. 
It  claims,  assuming  the  conclusion  it  would  reach,  that  its 
Decision  alone  reads  Section  314  in  a  maimer  consistent 


2 

with  its  view  of  the  purpose  of  the  Act;  it  introduces  the 
irrelevant  issue  of  Appellant’s  alleged  future  position  in 
the  industry;  and  it  seeks  to  minimize  its  own  findings. 

The  Commission  disregards  the  sharp  distinction  that 
must  be  drawn  between  the  common  carrier  regulation  of 
Title  II  of  the  Act  and  the  regulation  of  broadcasting  in 
Title  m  of  the  Act.  It  equates  the  competitive  policy  of 
the  antitrust  laws  governing  non-regulated  industries  with 
the  specific  Congressional  standard  applicable  to  regulated 
carriers.  Having  done  so,  the  Commission,  under  the  guise 
of  “consistency”,  proceeds  to  disregard  the  fact  that  an 
expressed  objective  of  the  Act  is  to  maintain  a  “world-wide 
wire  and  radio  communications  service”,  an  objective 
expressed  in  Section  1  of  the  Act  and  sought  to  be  insured 
by  the  absolute  prohibitions  of  Section  314. 

It  is,  therefore,  easy  for  the  Commission  to  pursue  the 
logic  of  this  error  by  accepting  Mackay’s  plea  of  guilt  to 
a  continuing  violation  of  Section  314: 

“•  #  •  there  is  not  now  and  has  not  been  in  the  past 
competition  between  Commercial  and  [Mackay]  in 
the  handling  of  such  traffic”  (Mack.  Br.  37). 

This  Court  is  asked,  on  this  brazen  admission  that  the 
-  common  ownership  of  Mackay  and  Commercial  is  already 
being  exploited,  to  approve  the  further  weakening  of  Com¬ 
mercial  and  the  unlawful  foreclosing  by  this  hybrid  com¬ 
bination  of  Appellant,  which  is  a  radio  carrier  alone,  from 
participation  in  substantial  telegraph  traffic. 

In  an  attempt  to  justify  the  sanctioned  violation  of  Sec¬ 
tion  314,  the  Commission  and  Mackay  raise  the  spectre  of 
Appellant  eventually  monopolizing  telegraph  communica¬ 
tions  (Comm.  Br.  47-48 ;  Mack.  Br.  40-46).  The  argument  is 
made  that  to  enforce  the  dear  Congressional  mandate 
embodied  in  Section  314  will  lead  to  such  a  result  Thus,  the 
Commission’s  baseless  fears  are  to  serve  as  a  justification 
for  the  tacit  amendment  of  the  Act 

The  concept  of  Congress  in  this  connection  that  one  car¬ 
rier,  strong  and  financially  sound,  may  better  serve  the 
public  than  two  carriers,  which  feed  upon  each  other, 
is  ignored.  The  finding  of  the  Commission  in  the  instant 
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case  (R.  606,  612)  that  active  and  substantial  competition 
for  traffic  with  The  Netherlands  and  Portugal  exists  is  like¬ 
wise  ignored. 

In  a  final  attempt  to  justify  its  conclusions,  the  Com¬ 
mission  resorts  to  the  technique  of  diluting  its  own  findings. 
Cumulative  illustrations  of  such  dilution  are  to  be  found 
throughout  the  Decision  and  the  Commission’s  Brief.  For 
example,  the  finding  in  the  Decision  that  The  Netherlands 
and  Portugal  are  “important  traffic  centers”  (R.  €29) 
appears  in  the  Commission’s  Brief  as  a  statement  that  these 
two  countries  are  “relatively  small”  sources  of  traffic 
{Comm.  Br.  27).  Another  example  of  this  technique  is  the 
conclusion  that  diversions  to  Mackay  of  50%  of  Commer¬ 
cial’s  traffic  to  The  Netherlands  and  25%  of  its  traffic  to 
Portugal,  while  found  to  constitute  a  substantial  lessening 
of  competition,  are  not  “such  a  substantial  lessening”  as 
to  violate  Section  314. 

Snch  attempted  minimization  of  the  importance  of  this 
Decision  cannot  conceal  the  perversion  of  the  Congressional 
mandate. 

It  is  apparent  that  the  whittling  away  at  the  safeguards 
set  up  by  Congress  can  only  lead  to  an  early  demise  of  one 
media  and  a  weakening  of  the  other. 

POINT  I. 

Reply  to  the  argument  that  the  Commission**  new 
“reasonably  feasible**  standard  is  identical  with  the 
Congressional  standard 

A.  Congressional  Standard 

Section  1  of  the  Communications  Act  requires  that 
international  telegraph  communications  be  Tegul&ted  so  as 
to  make  available  “to  all  the  people  of  the  United  States  a 
rapid,  efficient  .  .. .  world-wide  wire  and  radio  communica¬ 
tions  service  with  adequate  facilities  at  reasonable  charges 
[and]  for  the  purpose  of  the  national  defense  .  .  .”  To 
this  end,  provisions  for  the  detailed  regulation  of  common 
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carriers  were  incorporated  in  Title  II  of  the  Act.  It 
was  required  by  Section  309  that  licensing  by  the  Commis¬ 
sion  be  governed  by  the  standard  of  “public  interest, 
convenience,  or  necessity.” 

This  standard  has  been  given  specific  content  by  its  nse 
in  statutes  regulating  other  industries  the  peculiar  nature 
of  which,  like  that  of  the  telegraph  communications  indus- 
1  try,  requires  Government  supervision.  The  public  interest 
forbids  that  the  development  of  such  industries  be  left  to  the 
>  unrestricted  forces  of  competition  governing  unregulated 
aspects  of  the  economy.  To  avoid,  however,  the  possibility 
that  decisions  regarding  the  public  interest  might  be  made 
in  a  context  artificially  inhibited  by  private  anti-competitive 
practices,  Sections  311  and  313  in  certain  cases  deny 
licenses  to  carriers  which  violate  the  antitrust  laws. 

1  B.  The  Judicial  Rulings  Have  Recognized  the  Spe¬ 
cific  Content  of  the  Congressional  Standard. 

The  national  common  carrier  communications  policy 
places  the  duty  upon  the  Commission  in  the  exercise  of  its 
regulatory  functions  to  promote  and  protect  the  public 
!  interest  and  convenience  by  authorizing  an  additional  com¬ 
peting  service  only  where  it  can  be  found  to  produce  specific 
i  over-all  benefits.  Cf.  Hudson  Transit  Lines,  Inc.  v.  United 
States,  82  F.  Supp.  153  (S.  D.  N.  Y.  1948)  ckff’d  per  curiam , 
338  U.  S.  802  (1949) ;  see,  Federal  Communications  Com¬ 
mission  v.  Sanders  Bros.  Radio  Station,  309  U.  S.  470, 
474-475  (1940).  This  policy  is  founded  upon  a  recognition 
that  competition  among  common  carriers  may  result  in 
harm  to  the  public  as  well  as  in  benefit  Texas  &  Pac .  Ry.  v. 
i  Culf,  C.  <&  S.  F.  Ry.,  270  U.  S.  266, 277  (1926). 

C.  The  Commission  Has  Previously  Recognized  the 
Specific  Content  of  the  Congressional  Standard. 

That  the  Commission’s  “reasonably  feasible”  standard 
improperly  gives  decisive  weight  to  competition  for  its 
i  own  sake  is  emphasized  by  the  Commission ’s  sharp  reversal 
1  of  its  long  acceptance  of  the  specific  content  of  the  public 
interest  standard.  Previously  the  Commission  required 
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an  affirmative  showing  that  a  proposed  extension  of  com¬ 
mon  carrier  service  will  satisfy  a  public  need  or  will  result 
in  improved  service  or  lower  rates.0 

Mackay,  apparently  recognizing  that  the  Decision  is  a 
reversal  of  the  Commission’s  previous  position,  largely  dis¬ 
regards  the  Commission’s  earlier  decisions. 

The  Commission  seeks  to  avoid  its  previous  decisions 
either  by  ignoring  certain  of  them,  by  attempting  to  dis¬ 
tinguish  others,  or  by  citing  inapposite  dicta.  The  deci¬ 
sions  cited  by  Appellant  in  its  Main  Brief  and  the  treatment 
accorded  them  by  the  Commission  in  its  answering  Brief 
(Comm.  Br.  19-24* *)  are  set  forth  in  Appendix  A,  annexed 
hereto. 

D.  The  Contentions  of  the  Commission  and  Mackay 
Reveal  the  Sharp  Conflict  Between  the  Congres¬ 
sional  Standard  and  the  Commission's  New 
Standard* 

Neither  the  Commission  nor  Mackay  directly  challenges 
the  specific  content  of  the  statutory  standard  made  dear 
by  the  judicial  decisions  and  the  Commission’s  previous 
rulings.  Instead,  in  an  effort  to  disguise  the  speciousness 
of  their  argument,  they  would  have  this  Court  believe  that 
the  “reasonably  feasible”  standard,  newly  enunciated  by 
the  Commission,  is  but  the  product  of  an  appropriate 
weighing  of  aU  relevant  factors  (Comm.  Br.  9-10;  Mack. 
Br.  10,  33-34). 

Analysis  of  the  rationale  of  the  Decision  shows  that  the 
Commission  has  in  fact  established  a  standard  whidi  gives 
determinative  weight  to  cumulative  competition  among  tele¬ 
graph  carriers.  In- the  Commission’s  view,  to  give  “due” 

weight  to  the  factor  of  competition  requires  the  substitution 

.  .  »  «  '  * 

•  The  reversal  of  the  Commission's  previous  position  casts  doubt 
upon  the  propriety  of  the  standard  the  Commission  now  seeks  to 
apply.  Mitchell  v.  United  States,  313  XT.  S.  80,  95  (1941).  The 
Commission  may  not,  under  the  guise  of  a  change  in  policy,  legis¬ 
late  when  Congress  has  refused  to  do  so  (See  AppTt  Br.  25). 

••  References  to  Appellant’s  Main  Brief  appear  as  (AppTt  Br. 
) ;  references  to  the  Briefs  of  the  Commission  and  Mackay 
appear  respectively  as  (Comm.  Br.  )  and  (Mack.  Br.  '}. 


in  place  of  findings  by  the  .  Commission  as  to  whether  the 
anthbnz^ok  .of  aa  additioiial  competitive  service  will 
rebult  in  spetific  benefits  to  the  public. 

As  support  for  this  propositios,  the  Commission  iaxgdy 
relies  (Comm.  Br.  13-14)  upon  McLean  trucking  Co.  v. 
Vnited  States,  321 XJ.  R  67  (1944).  That  decision  made  dear 
that  competition  is  a  factor  to  be  considered  “as  it  aids  in 
the  attainment  of  the  objectives  of  ihe  national  fcomimunica- 
tions]  policy.”  (321  XT.  S.  at  85-86),  L  e.,  “a  rapid,  efficient 
• . .  world-wide  wire  ana  radio  communication  service  with 
adequate  facilities  at  reasonable  charges”  (Section  1  of 
the  Communications  Act)..  That  decision  did  not  sanction 
a  standard  which  denies  decisive  weight  to  the  practical 
objectives  of  the  national  communications  policy  and  which 
ignores  the  fact  that  in  particular  situations  competition 
may  prevent  the  realization  of  these,  objectives.  .  * 
l^he  essehtial  flaw  in  the  Commission’s  contention  that 
competition  for  its  own  sake  should  be  determinalive  is 
•i  revealed  by  its  assumption  that  additional  competition 
among  common  carriers  “generally”  (Comm.  Br.,  11) 

\  produces  “long  range  Benefits”  (Comm.  Br.  10)  or  “long 
range, advantages”  (Comm.  Br.  13)  to  the  public  of  the 
sort  which  the  national  communications  policy  is  intended 
to  secure.  The  teaching  of  Texas  &  Pac.  Ry.  v.  Gulf,  C.<&  8. 
F.Ry.,  supra,  and  of  Mackay  Radio  &  Telegraph  Co.,  Inc.  v. 
Federal  Communications  Commission,  68  App.  D.  C.  336, 97 
!  F.  2d  641(1938)  (see  Applt  Br.,  App.  A.)  (herein  called  the 
“Oslo  case”)  is  fo  the  contrary;  see  also,  Pennsylvania 
r  Water  &  Power  Co.,v.  Federal  Power  Commission, 

App.  ti.  C.  ,  193  F.  2d  230,  234  (1951),  cert,  granted, 
,342  XT.  &  931(1952)!;  Clarke  v.  United  States,  101  F.  Shpp. 
587,  590^593  (D-D.  C.  1951)  .  . .  , ; 

The  doimmssion  suggests  (Comm.  Br.  15  n.  18)  that  the 
discussion  in  United  States  v.  Aluminum  Co.  of  America, 
148  F.  2d  416  (2d  Cir.  1945)  proves  that  such  benefits  result 
i  from  competition.  It  was  pointed  but  in  that  opinion,  winch 
i  was  concerned  with  the  application  of  the  antitrust  laws 
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to  a  noil-regulated  industry,  that  a  purpose  of  the  antitrust 
acts  as  they  have  been  given  meaning  by  decisions  and 
later  legislation  is: 

. .  to  perpetuate  and  preserve,  for  its  own  sake  and 
in  spite  of  possible  cost,  an  organization  of  industry 
in  small  units  which  can  effectively  compete  with 
each  other”  (148  F.  2d  at  429). 

It  may  not  be  assumed  that  the  Commission  seriously  con¬ 
tends  that  the  common  carrier  part  of  the  Communications 
Act  has  such  a  purpose.® 

The  Commission,  moreover,  attempts  (Comm.  Br.  16-17) 
to  distort  this  Court’s  conclusions  in  the  Oslo  case.  If  that 
decision  did  not  hold  that  additional  competition  is  neces¬ 
sarily  harmful  to  international  telegraphic  communications, 
equally  it  did  not  hold  that  competition  is  necessarily 
beneficial.  It  was  there  stated  that  the  addition  of  a  com¬ 
petitive  factor  might  be  in  the  public  interest  if  less 
competition  exists  than  the  public  interest  requires  and 
if  the  increased  competition  will  result  in  more  benefit 
than  harm  to  the  public.  The  Commission  claims  that  it 
has  reached  these  conclusions  in  the  instant  case.  It  is 
clear  from  the  Commission’s  defense  of  its  “reasonably 
feasible”  standard  that  its  conclusions  are  but  restate¬ 
ments  of  its  argument  that  additional  competition  neces¬ 
sarily  and  eventually  produces  benefits  to  the  public.  An 
examination  of  the  findings  to  which  this  Court  referred 
in  upholding  the  Commission’s  contrary  conclusions  in  the 
Oslo  case  shows  that  this  Court  did  not  accept  this  premise 
which  is  basic  to  the  Decision  in  the  instant  case. 

The  Commission  in  the  instant  case  has  rejected  the 
statutory  standard  long  accepted  by  it  and  has  applied  a 

•  It  is  also  suggested  by  the  Commission  (Comm.  Br.  15  n.  17) 
that  the  greater  increase  of  rates  in  the  domestic  telegraph  and  tele¬ 
phone  industries,  which  are  non-competitive,  as  compared  with  the 
rates  of  the  competitive  international  carriers  gives  evidence  of  the 
“possible”  benefits  of  competition.  Apart  from  the  fact  that  the 
Commission  is  apparently  unwilling  to  claim  explicitly  a  cause  mod 
effect  relationship,  this  reference  is  irrelevant  to  a  situation  where 
the  issue  is  not  die  initiation  of  competition  but  the  addition  of  a 
competitive  service  to  a  field  already  actively  competitive  (R.  606). 


new  and  different  standard  which  gives  decisive  weight  to 
competition  not  as  a  means  of  attaining  specific  public 
l  benefits  but  as  an  end  in  itself.  The  new  standard  enun¬ 
ciated  by  the  Commission  is  diametrically  opposed  to  the 
Congressional  mandate. 

POINT  II. 

Reply  to  the  argument  that  the  Commission’s  con- 
'  elusions  are  supported  by  its  findings  and  by  substantial 
evidence 

Neither  the  Commission  nor  Mackay  has  placed  in  issue 
1  the  basic  principles  which  govern  judicial  review  of  adminis¬ 
trative  decisions. 

i  The  Decision  must  be  readied  in  accordance  with  the 
proper  statutory  criteria.  Interstate  Commerce  Commis- 
!  sion  v.  Parker,  326  IT.  S.  60,  64  (1945) ;  Clarice  v.  United 
States,  supra.  It  must  be  supported  by  appropriate  findings, 
which  in  turn  must  be  based  on  substantial  evidence  in  the 
light  of  the  entire  record.  Universal  Camera  Corp.  v. 
National  Labor  Relations  Board,  340  U.  S.  474  (1951); 
National  Labor  Relations  Board  v.  The  Pittsburgh  Steam¬ 
ship  Co.,  340  IT.  S.  498  (1951). 

Evidence  supporting  a  finding  may  become  less  substan¬ 
tial  when  it  fails  as  here  to  persuade  experienced  members 
of  the  Commission  who  dissent  from  its  findings  and  con¬ 
clusions  (R.  639-654).  Minneapolis-Honey  well  Regulator 
Co.  v.  Federal  Trade  Commission,  191  F.  2d  786,  789  (7th 
!  Cir.  1951),  cert,  granted,  342  U.  S.  940  (1952) ;  cf.  Universal 
Camera  Corp.  v.  National  Labor  Relations,  supra,  at  page 
i  496.  Speculation  devoid  of  factual  premise  may  not  be 
substituted  for  this  essential  basis  of  an  administrative 
decision.  American  Airlines,  Inc.  v.  Civil  Aeronautics 
Board,  App.  D.  C.  ,  192  F.  2d  417,  421  (1951). 

!  Examination  of  the  record  in  the  light  of  these  principles 
shows: 

(1)  The  standard  applied  by  the  Commission  is  one  of 
competition  for  its  own  sake. 


V 


(2)  The  conclusions  of  the  Commission  in  terms  of  its 
own  “reasonably  feasible”  standard  are  without 
substantial  record  support 

i 

i- 

: 

A.  The  Commission’*  Findings  Themselves  Show  - 
that  the  Grant  of  Mackay*s  Applications  is 
Not  in  the  Public  Interest. 

i 

It  has  been  shown  that  the  Commission’s  “reasonably 
feasible”  standard  improperly  disregards  the  specific, 
practical  objectives  of  the  Communications  Act  in  pursuit  j 
of  cumulative  competition. 

That  this  is  the  real  meaning  of  the  Commission’s  j 
“reasonably  feasible”  standard  is  further  emphasized  j 
when  that  standard  is  considered  in  the  factual  context  of 
the  record.  The  record  shows: 

i 

(1)  There  is  no  public  need  for  additional  telegraph  j 
communications  facilities  between  the  United  States  j 
and  The  Netherlands  and  Portugal  since  existing  j 
facilities  are  in  excess  of  those  required  to  handle 
present  and  expected  traffic  (B.  604). 

! 

(2)  The  grants  will  not  result  in  lower  rates  or  speedier  j 
or  more  comprehensive  service  than  already  avail¬ 
able  to  the  public  (B.  605). 

(3)  The  grants  will  reduce  total  industry  revenue,  j 
divert  traffic  from  existing  carriers  without  reduc¬ 
tion  in  their  expenses,  and  increase  Mackay’s  I 
requirements  for  plant  and  equipment  and  its 
operating  costs  (B.  572-573,  578-580,  591-594,  607).  | 

(4)  The  grants  will  not  generate  new  traffic  but  redis¬ 
tribute  existing  traffic  and,  in  view  of  their  effect 
upon  industry  revenue  and  costs,  will  result  in  an 
“impact”  (increase)  on  the  rate  structure  (B.  577-  i 
580, 591-594, 606-607, 645). 

(5)  The  grants  will  use  and  require  scarce  radio  fre¬ 
quencies  and  degrade  existing  service  (B.  575-576, 
585-590,  629). 


j 

i 

! 
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(6)  The  grants  will  create  the  danger  that  foreign 
correspondents  will  play  off  one  carrier  against  the 
other  to  the  detriment  of  the  United  States  com¬ 
munications  system  and  the  public  (R.  622-623). 

« 

i  (7)  There  is  active  and  substantial  competition  among 
telegraph  carriers  and  with  airmail  and  radiotele¬ 
phone  services  (R.  606,  612). 

Significantly,  the  Commission  and  Mackay  would  have 
this  Court  examine  the  “reasonably  feasible”  standard  in 
the  light  of  certain  selected  findings  and  disregard  the  fore¬ 
going  findings. 

;  It  is  dear,  however,  that  in  the  light  of  all  the  findings 
the  licensing  of  Mackay ’s  operations,  neither  needed  by  nor 
of  benefit  to  the  public,  violates  the  Congressional  purpose : 

“.  .  .  to  prevent  useless  duplication  of  facilities, 
with  consequent  higher  charges  upon  users  of  the 
service”  78  Cong.  Rec.  10314  (1934). 

B.  Findings  Essential  to  the  Application  of  the 
“Reasonably  Feasible”  Standard  are  Without 
Substantial  Record  Support. 

Appellant  has  challenged  the  following  findings  on  which 
the  Commission  relies  in  an  attempt  to  justify  the  applica¬ 
tion  of  the  “reasonably  feasible”  standard: 

That  Mackay ’s  operation  will  increase  or  enhance 
over-all  competition  for  telegraph  traffic  with  Portugal 
and  the  Netherlands; 

That  United  States  carriers’  financial  position  will 
not  be  “seriously”  impaired  and  that  there  will  not  be 
a  substantial  “impact”  on  the  rate  structure; 

That  the  speed  and  efficiency  of  existing  service  and 
opportunities  to  improve  that  service  will  not  be 
“unduly”  injured; 

That  inefficient  use  of  the  frequency  spectrum  will 
not  result;  and 

That  Mackay  is  legally  qualified  and  the  proposed 
operations  are  in  the  public  interest  (App’lt  Br.,  Point 
DI;  Point  m,  infra). 
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L  No  increase  in,  but  rather  injury,  to  over-all  competition 

The  Commission’s  finding  that  over-all  competition 
will  be  increased  and  enhanced  by  the  grant  of  Mackay’s 
applications  is  erroneous.  It  is  based  on  the  false  premise 
that  competition  between  radio  circuits  is  alone  of  relevance 
and  disregards  the  substantial  lessening  of  competition  and 
restraint  of  commerce  brought  about  by  the  exploitation  of 
the  affiliation  between  The  Commercial  Cable  Company 
(herein  called  “Commercial”)  and  Mackay. 

This  Court  concluded  in  the  Oslo  case  that  competition 
by  both  cable  and  radio  for  telegraph  traffic  constitutes  the 
relevant  competitive  picture.  The  Commission  itself  previ¬ 
ously  accepted  this  view.  Mackay  Radio  <6  Telegraph  Co., 
Inc.,  8  F.  C.  C.  11, 21  (1940).  Yet,  the  Commission,  in  seek¬ 
ing  now  to  justify  its  finding,  gives  primary  emphasis  to 
competition  between  direct  radio  circuits  (Comm.  Br.  34-35). 
Mackay,  indeed,  considers  only  this  factor  (Mack.  Br. 
22-25). 

The  Commission,  further,  attempts  to  equate  the  result 
of  its  Decision  with  what  might  be  the  case  if  an  independ¬ 
ent  radio  carrier  were  to  be  authorized  and  no  artificial 
weakening  of  a  cable  carrier  were  to  result  That,  how¬ 
ever,  is  not  this  case.  No  characterization  of  Mackay  as  a 
“new”  competitor  can  conceal  the  fact  that  Mackay  and 
Commercial  are  affiliated  within  the  system  of  the  American 
Cable  &  Radio  Corporation  (herein  called  “AC&R”),  that 
competition  between  them  does  not  exist  and  that  Com¬ 
mercial  will  be  weakened  by  the  deliberate  diversions  of 
traffic  from  it  to  Mackay.  The  inaccuracy  of  the  Commis¬ 
sion’s  counting  of  heads  method  is  evident  when  it  is  real¬ 
ized  that  two  heads  are  those  of  Siamese  twins. 

2.  The  financial  position  of  United  States  carriers  will  be 
seriously  impaired. 

The  Decision  will  result  in  imposing  on  the  United  States 
communications  industry  additional  costs  and  investments 
and  in  diverting  revenue  from  United  States  to  foreign 
carriers.  Moreover,  existing  traffic  volume  and  revenue  will 
be  redistributed  while  expenses  of  existing  carriers  will 
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remain  unchanged  with  the  result  that  the  ability  of  such  car¬ 
riers  to  serve  the  public  at  a  profit  will  be  jeopardized.* 

These  results  the  Commission  has  sought  to  minimize. 
It  has  made  findings  that  Appellant’s  ability  to  compete  will 
not  be  endangered  and  that  the  “impact  on  the  rate 
structure  as  a  whole  should  not  be  substantial.”  Examina¬ 
tion  of  the  record  support  for  these  findings  and  the 
Commission’s  defense  of  them  reveals  that  the  Commission, 
while  recognizing  that  economic  disadvantages  rather  than 
advantages  will  result  from  the  Decision,  was  refusing  to 
find  just  what  will  happen  and  was  indeed  relying  upon 
hopeful  speculation.  Such  can  be  the  only  conclusion  drawn 
from  the  contradictions  and  significant  omissions  which 
appear. 

!  The  position  is  taken  that  The  Netherlands  and  Portugal 
are  “relatively  small”  sources  of  traffic  (Comm.  Br.  27). 
The  Commission  found,  however,  as  necessary  support  for 
its  Decision,  that  these  countries  are  “important  traffic 
centers”  (R.  629).  Although  the  Commission  notes  that 
rates  are  calculated  on  the  basis  of  particular  geographical 
areas,  traffic  with  The  Netherlands  and  Portugal  is  improp¬ 
erly  compared  with  total  industry  traffic  (Comm.  Br.  27). 

It  is  asserted  that  Appellant’s  Portugal  and  The  Nether¬ 
lands  circuit  expenses  are  reduced  upon  diversion  of  traffic 
to  Mackay  (Comm.  Br.  25,  n.  29).  The  Commission  ignores, 
however,  that,  since  Appellant’s  over-all  expenses  will  not 
change,  such  alleged  reduction  of  expenses  merely  increases 
expenses  for  other  operations  (R.  412).  The  four  rate 
increases  authorized  in  recent  years  are  dismissed  as 
resulting  from  a  decline  in  traffic  and  a  rise  in  operating 
expenses  (Comm.  Br.  28).  No  explanation  is  made,  how¬ 
ever,  as  to  why  unnecessary  duplication  of  circuits  should 
be  added  as  a  further  contributing  factor  to  the  economic 
situation  which  required  these  increases. 

•  The  danger  presented  thereby  to  the  entire  rate  structure  in 
view  of  the  implications  of  the  Commission’s  “reasonably  feasible” 
standard  and  Mackay ’s  expressed  intention  to  seek  more  duplicat¬ 
ing  circuits  was  stressed  by  the  dissenting  Commissioners  (R.  645, 
648). 
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The  Commission  makes  no  reference  in  its  Brief  to  the 
diversion  of  traffic  from  cable  to  radio  and  the  consequent 
lessening  of  revenue  to  United  States  carriers  resulting 
from  the  increased  division  of  tolls  in  favor  of  foreign 
administrations.  It  is  left  to  Mackay  to  attempt  to  justify 
this  result  on  the  theory  that  Appellant  as  a  radio  carrier 
has  similarly  divided  tolls  (Mack.  Br.  16-17).  It  is  not 
pointed  out,  however,  that  Appellant’s  business  is  not  the 
result  of  a  deliberate  diversion  of  traffic  from  an  affiliated 
United  States  carrier. 

In  sum,  the  Decision  has  been  reached  only  by  ignoring 
the  findings  of  substantial  injury  to  the  economic  position 
of  United  States  carriers  and  resultant  dangers  to  the  rate 
structure  required  by  the  record. 

3.  The  speed  and  efficiency  of  existing  service  and  opportunities 
to  improve  that  service  will  be  injured. 

The  operation  of  a  forked  circuit  with  Portugal 
approved  by  the  Commission  in  this  case  will  both  impair 
the  speed  and  efficiency  of  the  existing  service  and  restrict 
the  opportunities  to  improve  that  service. 

A  forked  circuit  is  generally  a  less  efficient  method  of 
transmission,  as  the  Commission  has  previously  recognized, 
Mackay  Radio  <&  Telegraph  Co.,  Inc.,  8  F.  C.  C.  11, 15  (1940). 
Its  use  cannot  be  justified  here  where  there  is  positive  evi¬ 
dence  of  degradation  of  service  (R.  111-112,  129).  It  is 
also  clear  in  this  case  that  the  link  required  in  a  forked  cir¬ 
cuit  will  restrict  Appellant  to  the  lower  common  denomina¬ 
tor  of  Mackay ’s  operations  (R.  241-243, 367).  The  assertion 
that  Mackay ’s  proposed  service  will  be  superior  to  the  ser¬ 
vice  presently  provided  by  it  and  Commercial  (Mack.  Br.  7, 
20-21)  is  irrelevant  in  the  absence  of  findings  that  Mackay’s 
service  will  be  superior  to  the  existing  services  of  Appellant 
and  Western  Union.  Cf.  Oslo  case  (App’lt  Br.  App.  A-9) ; 
Mackay  Radio  &  Telegraph  Co.,  Inc.,  8  F.  C.  C.  11,  15 
(1940).* 

•  Mackay’s  assertion  ignores  the  finding  that  its  service  to  The 
Netherlands  would  not  be  superior  to  Commercial’s  when  Commer¬ 
cial  reestablished  its  fully  automatic  relay  (R.  576)  and  ignores  the 
evidence  that  Commercial  could  obtain  a  direct  cable  connection 
with  Portugal  (R.  308). 


t«-  ; 


4.  Inefficient  use  of  frequency  space  will  result. 

An  essential  premise  of  radio  regulation  is  the  recog¬ 
nition  that  radio  frequency  space  is  limited.  National 
Broadcasting  Co.  v.  United  States,  319  U.  S.  190, 216  (1943). 
This  the  Commission,  in  its  pursuit  of  wasteful  competi¬ 
tion,  has  disregarded.  The  use  of  this  precious  commodity 
for  a  duplicating  and  unnecessary  service  has  here  been 
sanctioned  and  circuits  have  been  authorized,  which  it  is 
recognized,  will  require  additional  frequencies  (R.  575-576, 
629). 

In  an  attempt  to  justify  this  waste  of  frequency  space, 

:  Mackay  (Mack.  Br.  17-18)  and  the  Commission  (Comm.  Br. 

!  31-32)  rely  primarily  on  the  fact  that  Mackay  will,  to  a 
>  large  extent,  use  already  authorized  frequencies.  Such  a 
contention  begs  the  essential  question  of  whether  this  space 
i  might  not  be  better  employed  for  uses  other  than  the  dupli¬ 
cation  of  adequate  existing  facilities.  The  authorization  of 
,  Mackay  7s  additional  service,  moreover,  unnecessarily 
increases  its  requirements  for  suitable  frequencies  for  its 
expanded  over-all  radio  operations  (R.  640). 

The  possibility  that  additional  frequencies  might  be 
needed  to  obviate  the  difficulties  caused  by  the  sun-spot 
cycle  and  by  interference  and  the  certainty  that  additional 
frequencies  will  be  needed  for  the  Tangier  relay  are 
admitted  (Comm.  Br.  31).  The  Commission  seeks  to  mini¬ 
mize  its  own  findings  on  the  theory,  for  example,  that  the 
additional  frequencies  necessitated  by  the  Tangier  relay 
'  have  been  authorized  by  the  State  Department  It  is  not 
pointed  out  that  such  authorizations  were  withheld  pending 
Commission  approval  and  have  been  made  necessary  only 
by  the  grants  herein  (R.  576). 

The  final  point  is  made  that  radio  circuits  have  been 
authorized  to  points  adequately  served  by  cable  (Comm.  Br. 
32).  That  the  Commission  has  recognized  the  peculiar 
advantages  of  having  both  radio  and  cable  facilities  is 
irrelevant  to  the  entirely  different  question  of  whether  the 
unnecessary  and  wasteful  duplication  of  radio  circuits 
serves  the  public  interest 


POINT  III. 

Reply  to  the  argument  that  the  Decision  does  not 
sanction  a  violation  of  Section  314  of  the  Communica¬ 
tions  Act 


A.  The  Decision  Perverts  the  Clear  Meaning  of 
Section  314. 

The  Commission,  under  the  guise  of“  consistency”  but 
in  fact  in  pursuit  of  its  theory  that  additional  competition 
is  in  the  public  interest,  ignores  the  explicit  prohibitions 
of  Section  314. 

That  Section  reflects  the  Congressional  recognition  that 
restrictions  upon  competition  between  cable  and  radio  car¬ 
riers  resulting  from  their  common  ownership  possess  grave 
dangers  to  their  continued  strength.  The  Commission 
attempts  to  cloak  its  disregard  of  the  Congressional  deter¬ 
mination  by  reliance  upon  its  “finding”  that  the  primary 
purpose  of  Section  314  is  to  assure  the  development  of  radio 
free  of  interference  from  cable  (Comm.  Br.,  39).  The 
Commission’s  position  does  violence  to  the  Act  and  particu¬ 
larly  to  the  clear  and  absolute  mandate  of  Section  314. 

There  can  be  no  question  as  to  the  requirement  laid 
down  by  Congress  in  that  Section.  Both  the  control  of 
cable  operations  by  radio  and  the  control  of  radio  opera¬ 
tions  by  cable  are  prohibited  “if  —  the  purpose  is  and/or 
the  effect  thereof  may  be  to  substantially  lessen  competition 
[between  cable  and  radio]  or  to  restrain  commerce  between 
any  place  in . . .  the  United  States  . . .  and  any  place  in  any 
foreign  country ...”  N 

The  Congressional  intent  is  a  matter  for  judicial  deter¬ 
mination  which  cannot  be  foreclosed  by  administrative 
interpretations.  This  Court  in  the  Oslo  case  recognized 
that  Section  314: 

“. . .  is  devoted  wholly  to  an  effort  to  maintain  com¬ 
petition  between  radio  circuits  on  the  one  hand  and 
telegraph  and  cable  lines  in  the  other.” 
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Nothing  in  the  legislative  history  of  Section  314  or  of 
its  predecessor,  Section  17  of  the  Badio  Act  of  1927, 44  Stat. 
1162  (1927),  suggests  that  Congress  was  concerned  solely 
or  primarily  with  the  protection  of  radio.*  In  fact,  the 
purpose  of  Section  17  was  described  by  Congressman  White 
on  the  floor  of  the  House  as  follows : 

“The  bill  contains  also  a  prohibition  against  radio 
companies  acquiring  ownership  or  control  of  wire 
companies,  or  of  wire  companies  acquiring  control 
of  radio  companies,  engaged  in  foreign  comunica- 
tion  if  the  purpose  or  effect  thereof  is  to  stifle  com- 
petiton  between  these  two  means  of  communication. 
We  hope  by  this  provision  to  preserve  competitive 
conditions  between  cable  and  radio  in  transoceanic 
communication”  67  Cong.  Bee.  5480  (1926).  See 
also  68  Cong.  Bee.  2579  (1927). 

The  practicalities  of  the  international  communications 
industry  which  require  such  a  statute  have  been  recently 
reiterated  by  the  President’s  Communications  Policy  Board 
iii  its  statement  of  existent  communications  policy: 

“The  fact  that  both  cable  and  radio  facilities  are 
required  by  the  United  States  for  its  overseas  tele¬ 
communications  system  shall  guide  consideration  of 
any  material  matters  which  affect  the  availability,  in 
the  form  of  continued  operation,  of  either  medium.” 
Telecommunications — A  Program  for  Progress  223 
(1951). 

Prior  to  the  instant  decision,  the  Commission  recog¬ 
nized  that  it  is  desirable  from  the  standpoint  of  the  public 
convenience,  as  well  as  the  national  defense,  in  view 
of  the  peculiar  advantages  and  disadvantages  of  each,  to 
maintain  both  cable  and  radio.  R.  C.  A.  Communications, 
Inc,,  8  P.  C.  C.  58,  72-73  (1940) ;  Mackay  Radio  &  Tele - 
graph  Co,,  Inc.,  8  P.  C.  C.  11, 16  (1940). 

•  The  Commission,  in  an  attempt  to  And  support  for  its  view 
that  the  purpose  of  the  Section  was  thus  limited,  is  forced  to 
emphasize  testimony  during  hearings  on  a  1929  bill,  which  was 
never  enacted,  where  it  was  urged  that  to  permit  a  merger  of  the 
two  media  might  be  dangerous  to  radio. 
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Thus,  Congress  intended  to  prevent  the  artificial  inhibi¬ 
tions  on  the  operations  of  either  of  these  vital  communica¬ 
tions  media  which  it  was  recognized  might  result  from  the 
direct  or  indirect  control  of  one  by  the  other.*  Congress, 
therefore,  by  Section  314  prohibited  control  by  one  medium 
over  the  operations  of  the  other  in  all  cases  except  where 
the  dangers  are  inconsequential  To  set  the  limits,  the  tests 
of  the  antitrust  laws  were  borrowed,  and,  read  in  terms  of 
the  purpose  of  the  statute,  the  prohibition  was  made  applica¬ 
ble  where  a  substantial  lessening  of  competition  between 
the  media  or  a  restraint  of  the  commerce  in  either  medium 
between  the  United  States  and  any  foreign  country,  or  an 
unlawfully  created  monopoly  in  any  line  of  commerce  is 
intended  or  “may  result”. 

Such  Congressional  awareness  of  the  peculiar  dangers 
inherent  in  the  control  of  one  type  of  carrier  by  another  is 
not  unusual  Provisions  similar  to  that  of  Section  314  have 
been  made  part  of  the  statutes  regulating  rail,  motor,  water 
and  air  carriers.  **  The  preservation  of  competition 
between  different  types  of  carriers  so  as  to  maintain  the 
inherent  advantages  of  each  has  been  deemed  important 
even  where  consolidation  of  carriers  of  one  type  is  per¬ 
mitted.  See,  McLean  Trucking  Co .  v.  United  States ,  supra, 
at  page  84. 

This  Court  has  recently  considered  in  National  Air 
Freight  Forwarding  Corp .  v.  Civil  Aeronautics  Board , 

App.  D.  C.  ,  F.  2d  (April  10, 1952)  the  effect  of 
the  policy  of  Section  408  of  the  Civil  Aeronautics  Act,  52 
Stat.  1001  (1938),  49  U.  S.  C.  §488  (1946),  against  the  acqui¬ 
sition  of  control  of  an  air  carrier  by  a  rail  carrier.  This 
Court  approved  the  conclusion  that  the  authorization  of 
service  by  an  air  carrier  controlled  by  a  rail  carrier  , 

•  Compare  the  dissenting  Commissioner’s  view  of  the  result  of 
the  instant  decision:  “  .  .  .  it  is  likely  that  Commercial  wiU  be 
so  weakened  that  it  zoiU  cease  to  offer  any  effective  competition  to 
radio  telegraph  or  cable  companies ”  (R.  646). 

••  49  Stat  555  (1935),  54  Stat  905  (1940),  49  U.  S.  C.  §5(2)  (b) 
(1946) ;  37  Stat  566  (1912),  41  Stat  482  (1920),  54  Stat  909 
(1940),  49  U.  S.  C.  §5(14)-(16)  (1946);  52  Stat  1001  (1938), 
49  U.  S.  C.  §488  (1946). 
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would  not  be  consistent  with  the  public  interest  since  the 
applicant  would  have  a  competitive  advantage  over  other 
carriers  resulting  from  its  railroad  connections  and  since 
control  of  the  applicant  by  railroads  furnished  an  incentive 
to  divert  potential  traffic  to  them.  Such  a  conclusion  is 
demanded  by  the  record  in  the  instant  case. 

The  Decision,  however,  disregards  the  meaning  of  Sec¬ 
tion  314  as  made  dear  by  its  plain  language,  judicial  con¬ 
struction,  legislative  history  and  the  relevant  policy  con¬ 
siderations.  Indeed,  it  approves  the  unlawful  exerdse  of 
a  competitive  advantage  by  a  radio  company  and  the  weak¬ 
ening  of  an  affiliated  cable  company. 

B.  The  Undisputed  Facts  of  This  Case 

The  undisputed  facts  as  found  by  the  Commission  are : 

(1)  Mackay,  a  radio  carrier,  and  Commercial,  a  cable 
carrier,  are  wholly  owned  subsidiaries  of  AC&R 
(R.  609). 

(2)  Mackay  and  Commercial  are  operated  as  an  inte¬ 
grated  cable  and  radio  system;  rates  to  be  charged 
will  be  determined  jointly  (E.  566,  609 ;  see  also  E. 
258-259,  272). 

(3)  There  is  no  substantial  or  effective  competition 
between  Mackay  and  Commercial  for  traffic  (E.  609). 

(4)  AC&R  will  cause  the  deliberate  and  artificial  diver¬ 
sion  to  Mackay  of  a  “substantial”  amount  of  the 
traffic  to  The  Netherlands  and  Portugal  now  handled 
by  Commercial  (E.  609-610). 

(5)  In  1947,  Commercial  carried  30.9%  of  the  traffic 
transmitted  by  cable  to  The  Netherlands  and 
15.2%  of  the  traffic  transmitted  by  cable  to  Portu¬ 
gal  (E.  612);  50%  of  the  Dutch  find  25%  of  the 
Portugese  traffic  will  be  immediately  diverted  (E. 
613-614). 

(6)  This  deliberate  diversion  of  traffic  constitutes  a 
reduction  of  competition  between  cable  and  radio 
to  The  Netherlands  and  Portugal  (E.  615). 
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(7)  It  is  in  the  interest  of  Mackay  to  increase  this  diver¬ 
sion  since  its  arrangements  with  these  countries 
allocate  to  it  traffic  handled  by  radio  to  the  United 
States  in  proportion  to  the  traffic  it  transmits  to 
these  countries  by  radio;  the  non-competitive  allo¬ 
cations  of  traffic  thus  obtained  will  be  at  the  expense 
of  Appellant,  a  radio  carrier  unaffiliated  with  a  cable 
carrier  (R.  573,  591). 

C.  The  Violation  of  Section  314 

In  view  of  the  foregoing  facts,  it  is  apparent  that  the 
Commission  erred  in  concluding  that  Mackay  is  legally 
qualified  to  operate  the  instant  circuits  and  that  its  opera¬ 
tions  will  serve  the  public  interest,  convenience  or  necessity. 
The  Commission’s  conclusion,  in  violation  of  Section  314, 
sanctions:  (1)  a  substantial  lessening  of  competition 
between  cable  and  radio  for  telegraph  traffic  with  The 
Netherlands  and  Portugal;  and  (2)  deliberate  restraints 
of  commerce  in  that  traffic. 

1.  The  substantial  lessening  of  competition 

Section  314  prohibits  the  direct  or  indirect  control  by 
radio  of  the  operations  of  cable  if  the  effect  “may  be”,  or 
the  intent  is,  substantially  to  lessen  competition  between 
the  two  media. 

Interpretation  of  similar  language  in  the  Clayton  Act 
has  made  it  clear  that  forbidden  restraints  upon  competi¬ 
tion  are  to  be  reached  in  their  incipiency.  Standard  Fashion 
Co.  v.  Magrane-Houston  Co.,  258  U.  S.  346  (1922).  The  test 
is  whether  competition  will  be  foreclosed  in  substantial 
share  of  the  line  of  commerce  affected. 

Standard  Oil  Co.  of  California  v.  United  States, 
337  U.  S.  293  (1949) ; 

International  Salt  Co.,  Inc.  v.  United  States,  332 
U.  S.  392  (1947). 

The  term  “substantial  share”  has  been  given  content 
by  such  decisions  as:  Standard  OH  Co.  of  California  v. 


United  States,  supra,  which  involved  restrictions  on  the  sale 
of  6.7%  of  the  total  taxable  gallonage  and  2%  of  the  tires 
and  batteries  sold  in  the  competitive  area;  and  International 
Salt  Co.,  Inc.  v.  United  States,  supra,  where  it  was  held  that 
animal  sales  of  salt  to  industrial  users  throughout  the 
country  of  the  value  of  $500,000  were  not  * ‘insignificant  or 
insubstantial.” 

When  these  criteria  are  applied  to  the  lessening  of 
cable  competition  resulting  from  the  deliberate  diversions 
of  traffic  from  Commercial  to  Mackay,  it  is  dear  that  all 
the  tests  of  substantiality  are  satisfied. 

In  an  attempt  to  disprove  this  aspect  of  the  violation 
of  Section  314,  the  following  erroneous  contentions  are 
made  by  Mackay  and  by  the  Commission. 

Mackay  urges  (Mack.  Br.  36-38)  that  there  can  be  no 
lessening  of  competition  as  a  result  of  its  operations  to 
The  Netherlands  and  Portugal  since  there  is  presently  no 
competition  within  the  AC&R  system.  It  is  unlikely  that 
Mackay  seeks  to  justify  its  violation  of  Section  314,  whidi 
requires  that  cable  and  radio  if  not  independent  be  at  least 
competitive,  by  the  blatancy  of  its  admission  that  the  Act 
has  been  violated.  Presumably,  Mackay  argues  that  the 
history  of  the  AC&R  system  exempts  it  from  Section  314. 

The  Commission  found,  however,  that  the  increasing 
effort  toward  the  consolidation  of  the  operations  of  Mackay 
and  Commercial  was  a  development  of  the  last  few  years 
(R.  566).  Mackay ’s  President  testified  in  1938  before  a  sub¬ 
committee  of  the  House  Committee  on  Interstate  and 
Foreign  Commerce  that  the  AC&R  cable  companies  “are 
independent  companies,  of  course,  all  associated  under  the 
common  head;  but  we  have  to  compete  just  like  any  other 
radio  company”*  The  Commission  concluded  that  Section 
314  is: 


“.  .  .  applicable  to  Mackay  and  the  AC&R  system 
of  which  it  is  a  part  just  as  it  would  be  to  any  com¬ 
monly  owned  cable  and  radio  system”  (R.  610). 

•  Hearings  on  H.  R.  10348,  75th  Cong.  3d  Sess.  14,  15  (1938)  ; 
Tr.  1850,  1851.  See  also  American  Cable  and  Radio  Corporation, 
F.  C.  C.  Docket  No.  9093,  Pars.  103-110  (May  11,  1950)  (herein 
called  “Docket  No.  9093”). 
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The  issue  here  is  not  the  legality  of  a  preexisting  and 
static  situation  of  control.  Compare  National  Air  Freight 
Forwarding  Corp.  v.  Civil  Aeronautics  Board,  supra .  The 
issue  is  whether  under  Section  314,  which  forbids  oper¬ 
ations  between  the  United  States  and  any  foreign  country 
by  affiliated  carriers  if  the  effect  may  be  substantially  to 
lessen  competition  between  cable  and  radio,  Mackay  may 
continue  the  process  of  eliminating  competition  between 
Commercial  and  itself  which  has  here  taken  the  form  of 
deliberate  diversions  to  it  of  substantial  Commercial 
traffic. 

The  Commission  joins  Mackay  in  making  the  irrelevant 
argument  that  competition  “between  wireless  carriers 
would  be  substantially  promoted”  (Comm.  Br.  42-45;  Mack. 
Br.  38-39).  Thus,  the  Commission  again  reveals  its  dis¬ 
regard  of  cable.  Whatever  the  weight  of  this  argu¬ 
ment  if  the  Communications  Act  did  not  contain  Section 
314,  it  has  no  force  in  the  context  of  that  Section  which, 
as  this  Court  concluded  in  the  Oslo  case,  “is  devoted  wholly 
to  an  effort  to  maintain  competition  between  radio  circuits 
on  the  one  hand  and  telegraph  and  cable  lines  on  the 
other.”* 

The  Commission  also  contends  that  substantial  competi¬ 
tion  between  cable  and  radio  will  continue  to  exist  (Comm. 
Br.  46).  Such  an  argument  is  irrelevant  to  the  issue  of 
whether  a  prohibited  lessening  of  competition  between  the 
media  may  result  from  the  instant  decision.  Section  314 
does  not  await  arrival  at  the  goal  of  the  artificial  elimina¬ 
tion  of  cable  before  condemning  the  direction  of  the  move- 

*  Great  reliance  is  placed  (Comm.  Br.  43-44)  upon  United  States 
v.  Columbia  Steel  Co.,  334  U.  S.  495  (1948),  involving  the  allegedly 
illegal  restraint  under  the  Sherman  Act  arising  from  the  acquisition 
of  one  steel  company  by  another,  as  support  for  the  proposition  that 
the  relevant  competitive  picture  under  Section  314  includes  “all 
the  carriers  doing  business  to  the  countries  involved.  ”  In  that  case, 
the  Court  considered  the  effect  of  the  acquisition  upon  the  steel 
industry  in  the  particular  market  area.  In  the  instant  case,  by 
reason  of  Section  314  the  relevant  industrial  context  is  the  com¬ 
petition  for  telegraph  traffic  between  cable  and  radio,  not  possible 
competition  between  radio  carriers  for  that  traffic. 
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ment.  See,  International  Salt  Co.  v.  United  States,  supra, 
at  page  396. 

The  Commission  suggests  (Comm.  Br.  43  n.  56),  that 
Standard  Oil  Co.  of  California  v.  United  States,  supra,  and 
the  other  decisions  like  it  are  distinguishable  since  they 
involved  restrictive  agreements,  such  as  requirements  con¬ 
tracts,  prohibited  under  Section  3  of  the  Clayton  Act 
rather  than  mergers  prohibited  under  Section  7.*  Appar¬ 
ently  the  argument  is  that  “mergers”,  to  use  the  Commis¬ 
sion’s  description  of  AC&B’s  control  of  the  operations  of 
Mackay  and  Commercial,  have  less  effect  upon  competition 
between  the  companies  affected  than  do  restrictive  agree¬ 
ments  between  concerns  otherwise  independent,  and  that 
therefore  competition  will  not  be  foreclosed.* *  This  argu¬ 
ment  may  be  compared  with  the  Commission’s  finding  that 
“there  is  no  substantial  or  effective  competition  among  the  - 
companies  [of  the  AC&R  system]  for  traffic”  (R.  609).  Cer¬ 
tainly  the  Commission’s  argument  is  not  the  view  of 
Congress.  Section  7  was  intended  to  prevent: 

“. . .  a  significant  reduction  in  the  vigor  of  competi¬ 
tion,  even  though  this  effect  may  not  be  so  far- 
reaching  as  to  amount  to  a  combination  in  restraint 
of  trade,  create  a  monopoly,  or  constitute  an  attempt 
to  monopolize.  Such  an  effect  may  arise  [from  the] 
elimination  in  whole  or  material  part  of  the  competi¬ 
tive  activity  of  an  enterprise  which  has  been  a  sub¬ 
stantial  factor  in  competition  .  .  .”  H.  R.  Rep.  No. 

•38  Stat.  731  (1914),  15  U.  S.  C.  §14  (1946);  38  Stat.  731 
(1914),  64  Stat.  1125  (1950),  15  U.  S.  C.  §18  (1951  Supp.).  The 
language  of  Section  3,  of  Section  7  and  of  Section  314  with  regard 
to  the  lessening  of  competition  is  substantially  identical.  The  Com¬ 
mission  itself  notes  the  identity  of  the  language  of  Section  3  and  of 
Section  314  (Comm.  Br.  42  n.  55). 

••The  Commission  also  hints  (Comm.  Br.  43-44)  that  the 
Sherman  Act  test  of  United  States  v.  Columbia  Steel  Co.,  supra,  of 
whether  the  acquisition  of  one  company  by  another  constitutes  an 
unreasonable  restraint  of  trade,  governs  that  part  of  Section  314 
formulated  in  terms  of  the  Clayton  Act  test  of  a  substantial  lessen¬ 
ing  of  competition.  Congress  has  indicated  its  view  that  the  Sher¬ 
man  Act  test  of  that  case  is  inadequate  to  fulfill  the  purpose  of  the 
Clayton  Act.  H.  B.  Bep.  No.  1191,  81st  Cong.  1st  Sess.  10-11 
(1949). 


1191, 81st  Cong.  1st  Sess.  8  (1949)  (cited  by  the  Com¬ 
mission,  Comm.  Br.  89  n.  51). 


Certainly  a  material  part  and  very  probably  tbe  whole 
of  tbe  competitive  activity  of  Commercial,  which  has  been 
a  substantial  factor  in  the  competition  offered  by  cable  to 


radio  for  telegraph  traffic  with  The  Netherlands  and  Portu¬ 
gal,  will  be  eliminated  by  Mackay’s  operations  tinder  the 
license  grants  here  in  issue  and  that,  consequently,  there 
will  be  a  significant  reduction  in  the  vigor  of  competition 
between  cable  and  radio. 


2.  The  restraints  of  commerce 

,  Section  314  prohibits  the  common  control  of  cable  and 
radio  operations  if  the  effect  “may  be”,  or  the  intent  is, 
to  restrain  commerce  between  any  place  in  the  United  States 
and  any  place  in  any  foreign  country.  The  operations  of 
Mackay  and  of  the  AC&R  system  under  the  grants  here  in 
issue  will  unlawfully  restrain  commerce. 

(a)  Commercial  wifi  admittedly  be  restrained  from  com- 


States  and  The  Netherlands  and  Portugal,  indeed,  traffic 
will  be  'deliberately  diverted  from  Commercial  to  Mackay. 
Thus,  allocation  of  trade  territories  and  a  pooling  arrange¬ 
ment,  both  illegal  per  se,  are  contemplated. 

Timken  Roller  Rearing  Co.y.  United  States,  341 
U.  S.  593  (1951)  (allocation  of  trade  territories 
between  affiliated  companies  held  an  illegal 
restraint) ; 

United  States  v.  National  Lead  Co.,  63  P.  Supp. 
513  (S.  D.  N.  Y.  1945),  aff’d,  332  U.  S.  319 
(1947)  (agreement  to  divide  markets  con¬ 
demned  as  an  unlawful  restraint) ; 

Norfolk  Southern  Bits  Corp.  v.  Virginia  Dare 
Transportation  Co.,  Inc.,  159  P.  2d  306  (4th 
Cir.  1947),  cert .  denied,  331  U.  S.  827  (1947) 
(arrangement  for  the  pooling  of  traffic  and 
revenues  held  to  violate  the  Sherman  Act). 


\ 
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(b)  In  operating  under  the  authorizations  here  in  issue, 
neither  Mackay  nor  Commercial  will  determine  independ¬ 
ently  the  rates  to  be  charged  for  their  respective  services. 
It  is  undisputed  that  joint  tariff  schedules  will  be  proposed. 
Such  a  price  fixing  arrangement  is  illegal  per  se,  as  even 
the  Commission  admits  (Comm.  Br.  37  n.  48). 

Kiefer-Stewart  Co.  v.  Seagram  <&  Sons ,  Inc.,  340 
U.  S.  211  (1951)  (price  fixing  agreement 
between  affiliated  companies  held  illegal 
per  se) ; 

Georgia  v.  Pennsylvania  RJR.,  324  1J.  S.  439 
(1945)  (restraint  upon  carrier’s  freedom  to 
initiate  rates  condemned) ; 

Pennsylvania  Water  &  Power  Co.  v.  Consolidated 
Gas  Electric  Co.,  184  F.  2d  552  (4th  Cir.  1950), 
cert,  denied,  340  U.  S.  906  (1950)  (restraint 
upon  utility’s  independent  initiation  of  rates 
held  illegal  per  se). 

(c)  Further,  it  is  well  established  that  practices  are 
forbidden  which  limit  the  consumer’s  choice  between  com¬ 
peting  products  and  services.  Yet.  the  Decision  permits 
the  suppression  of  competition  between  alternative  and 
equally  important  communications  media. 

Lorain  Journal  Co.  v.  United  States,  342  TJ.  S. 
143  (1951)  (the  attempt  by  a  newspaper  to 
eliminate  the  competition  of  a  radio  station 
was  condemned) ;  see  also  Mansfield  Journal 
Co.  v.  Federal  Communications  Commission, 
App.  D.  C.  ,  180  F.  2d  28  (1950) ; 

American  Medical  Assfn  v.  United  States,  317 
U.  S.  519  (1943)  (restraint  of  competition 
between  individual  and  corporate  methods  of 
practicing  medicine  held  unlawful). 

(d)  Mackay  is  unique  in  the  field  of  international  com¬ 
munications  by  reason  of  its  affiliation  with  and  indirect 
control  over  cable  carriers.  As  Mackay  has  admitted  (R. 
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296),  the  competitive  advantage  resulting  from  this  nniqne 
position  is  of  substantial  value.  It  is  Mackay’s  scheme  to 
make  illegal  use  of  its  unique  position  by  diverting  traffic 
from  Commercial  with  which  to  induce  the  foreign  radio 
administrations  to  divert  traffic  from  Appellant  to  itself. 
Thus,  Appellant  will  be  immediately  foreclosed  from  par¬ 
ticipation  in  a  substantial  share  of  traffic  from  The  Nether¬ 
lands  and  Portugal  (B.  308-310,  498-503).  To  use  such 
power  in  this  manner  is  an  unlawful  restraint  of  commerce. 

'  United  States  v.  Griffith,  334  TJ.  S.  100  (1948) 
(use  of  power  arising  from  ownership  of  the 
only  theaters  in  certain  towns  to  obtain  com¬ 
petitive  advantages  elsewhere  held  illegal) ; 

United  States  v.  General  Motors  Corp.,  121 F.  2d 
376  (7th  Cir.  1941),  cert .  denied,  314  IT.  S.  618 
(1941)  (automobile  manufacturer’s  coercion  of 
dealers  into  using  the  manufacturer’s  financ¬ 
ing  subsidiary  held  illegal  restraint). 

A  competitive  advantage,  such  as  that  of  Mackay,  was 
condemned  by  the  Civil  Aeronautics  Board  with  this 
Court’s  approval  in  National  Air  Freight  Forwarding 
Corp.  v.  Civil  Aeronautics  Board,  supra. 

Neither  the  Commission  nor  Mackay,  however,  attempts 
to  respond  to  this  demonstration  that  Mackay’s  contem¬ 
plated  operations  in  The  Netherlands  and  Portugal 
illegally  restrain  commerce.  Instead,  they  argue  that  com¬ 
mon  ownership  of  Mackay  and  Commercial  is  not  itself  an 
illegal  restraint  (Comm.  Br.  36-39)  and  that  the  Com¬ 
mission  has  so  concluded  in  another  proceeding  involving 
different  issues  (Docket  No.  9093)  (Comm.  Br.  40-41 ;  Mack. 
Br.  35-36). 

No  support  for  the  Commission’s  conclusion  that 
Mackay’s  operations  in  The  Netherlands  and  Portugal  will 
not  restrain  commerce  is  to  be  found  in  the  Commission’s 
decision  in  Docket  No.  9093.  That  decision  has  no  bind¬ 
ing  effect  in  the  instant  case.  It  did  not  involve  operations 


26 


tinder  the  license  grants  here  in  issue.*  Hie  Commission 
explicitly  reserved  the  possibility  that  future  AC&R  opera¬ 
tions  might  violate  Section  314  (Docket  No.  9093,  Par.  139). 
Moreover,  the  Commission  admitted  in  the  instant  proceed¬ 
ing  that  the  effect  of  Section  314  must  be  considered 
(R.  609). 

Appellant  does  not  argue,  as  the  Commission  and  Mac¬ 
kay  would  have  it,  that  the  common  ownership  of  Mackay 
and  Commercial  in  all  circumstances  constitutes  an  illegal 
restraint.  Appellant  does  contend,  as  set  forth  above,  that 
common  ownership  as  here  exploited  mil  unlawfully 
restrain  commerce. 


The  Commission’s  attempted  justification,  as  it  is  further 
developed  (Comm.  Br.  38-39),  is  a  complete  reversal  of  the 
obvious  meaning  of  Section  314.  It  is  said  that  since 
i  common  ownership  and  control  of  cable  and  radio  is  per¬ 
missible  unless  a  restraint  upon  commerce  in  either  media 
is  intended  or  may  result  and  since  Commercial  and  Mackay 
are  commonly  owned,  the  term  “restraint”  must  mean 
some  unspecified  inhibition  upon  the  operations  in  com¬ 
merce  of  either  company  beyond  that  type  of  restraint 
heretofore  held  illegal.  In  effect,  the  prohibition  of 
restraints  upon  commerce  is  to  be  read  out  of  Section  314 
as  applied  to  the  AC&R  system.  ** 

The  Decision  condones  a  dear  violation  of  Section  314 


of  the  Communications  Act.  Accordingly,  the  Commission 
erred  in  finding  that  Mackay  is  legally  qualified  to  operate 
the  instant  circuits  and  that  such  operations  win  serve  the 
public  interest,  convenience  or  necessity. 


•Both  the  Commission  (Comm.  Br.  40)  and  Mackay  (Mack. 

'  Br.  35)  attempt  to  give  a  contrary  impression.  The  Commission 
itself  notes,  however,  that  operations  of  the  AC&R  system  as  they 
existed  in  1948  were  in  issue  in  Docket  No.  9093.  At  that  time 
Mackay  was  not  operating  directly  either  to  The  Netherlands  or  to 
Portugal  (R.  553). 

••  It  is  an  argument  analogous  to  that  unsuccessfully,  but  per¬ 
haps  more  colorably,  raised  by  affiliated  companies  in  such  Cases 
under  the  Sherman  Act  as :  Timken  Roller  Bearing  Co.  v.  United 
States,  supra;  Kiefer-Stewart  Co.  v.  Seagram  &  Sons,  Inc.,  supra; 
and  United  States  v.  Yellow  Cab  Co.,  332  U.  S.  218  (1947). 
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Conclusion. 

It  is  submitted  that  the  Decision  and  Order  in  so  far  as  * 
appealed  should  be  reversed. 

Respectfully  submitted, 

Howard  R.  Hawkins, 

James  £.  Greeley, 

Attorneys  for  Appellant. 


Of  Counsel: 

Cahill,  Gordon,  Zachby  &  Reindel, 
John  T.  Cahill, 

Lawrence  J.  McKay, 

William  E.  Hegabty. 


May  16, 195$. 
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APPENDIX  A. 

In  City  of  Seattle ,  6  F.  C.  C.  620  (1938),  the  Commission 
in  denying  an  application  for  duplicating  service  pointed 
ont  that  existing  service  had  not  been  shown  to  be  inade¬ 
quate,  no  substantial  public  need  had  been  shown  and  pro¬ 
posed  lower  rates  were  without  controlling  significance. 
This  decision  is  ignored  by  the  Commission. 

In  Radiomarine  Corporation  of  America ,  8  F.  C.  C.  517 
(1941),  the  Commission  denied  an  application,  finding  that 
the  duplicating  service  would  not  produce  benefits  sufficient 
to  compensate  for  probable  disadvantages.  This  decision 
is  ignored  by  the  Commission. 

In  Mackay  Radio  &  Telegraph  Co.,  Inc.,  8  F.  C.  C.  11 
(1940),  the  Commission  denied  an  application  for  a  dupli¬ 
cating  radio  circuit  to  Italy  because  existing  facilities  were 
adequate  and  because  neither  lower  rates  nor  more  compre¬ 
hensive  service  was  proposed.  The  Commission  dismisses 
this  decision  (Comm.  Br.  20-21)  as  involving  conditions  in 
international  communications  the  same  as  those  considered 
in  the  Oslo  case.  The  implication  is  that  different  issues  are 
presented  by  the  instant  proceeding.  The  Commission  pre¬ 
fers,  however,  to  leave  this  implication  unexpressed  and  has 
nowhere  pointed  out  in  what  relevant  respects  the  circum¬ 
stances  of  international  communications  are  changed. 

In  Mackay  Radio  and  Telegraph  Company,  6  F.  C.  C. 
562,  576-7  (1938),  the  Commission  rejected  Mackay’s  con¬ 
tention  that  the  dominant  purpose  of  Congress  was  to  pre¬ 
serve  competition  between  telegraph  carriers.  The  Com¬ 
mission  now  contends  (Comm.  Br.  21  n.  26)  that  there  is 
no  inconsistency  between  its  former  view  and  its  deci¬ 
sion  in  the  instant  case.  As  is  pointed  out  above,  the 
Commission’s  “reasonably  feasible”  standard  is  in  fact 
based  on  a  view  that  the  dominant  purpose  of  the  Communi¬ 
cations  Act  is  to  foster  competition  between  telegraph 
carriers. 

In  the  Press  Wireless,  Inc.  cases,  6  F.  C.  C.  480  (1938), 
11  F.  C.  C.  250  (1946),  12  F.  C.  C.  465  (1947)  and  F.  C.  G. 
Docket  No.  7822  (decided  May  4,  1949,  not  yet  officially 


reported),  the  Commission  denied  various  applications  for 
the  authorization  of  duplicating  services  since  no  showing 
had  been  made  that  there  was  a  public  need  in  view  of 
adequate  existing  facilities  or  that  lower  rates  or  improved 
service  would  result.  The  Commission  now  argues  (Comm. 
Br.  19-20)  that  these  cases  turned  on  the  status  of  Press 
Wireless  as  a  carrier  of  press  service  messages;  a  portion 
of  its  decision  in  F.  C.  C.  Docket  No.  7822  is  cited  (Comm. 
Br.  19  n.  24)  to  that  effect  In  actuality,  the  Commission 
in  that  proceeding  concluded,  on  the  basis  of  findings  such 
as  those  disregarded  by  the  Commission  in  the  instant  case 
and  ‘‘wholly  apart”  from  press  considerations,  that  the 
public  interest,  convenience,  or  necessity  would  not  be 
served  by  the  grant  of  Press  Wireless’  applications. 

Again,  in  Postal-Telegraph  Cable  Co.,  9  F.  C.  C.  271, 275 
(1943),  the  Commission  stated  the  problem  to  be  the 
“determination  of  the  policy  to  be  followed  where  one 
telegraph  company  seeks  to  enter  an  area  adequately  served 
by  another  telegraph  carrier.”  It  concluded  that: 

.  .  .existing  facilities  are  adequate  to  handle  the 
telegraph  traffic  available  at  the  points  in  question, 
and  any  foreseeable  increase  therein'.  .  .  there  has 
been  no  indication  that  the  service  proposed  to  be 
rendered  by  Postal  will  be  an  improvement  over 
Western  Union’s  existing  service.  ...  There  is  no 
proposal  to  reduce  telegraph  rates  in  any  of  the  cases. 
AH  of  the  facts  of  record  demonstrate  that  there  is 
no  public  need  for  the  proposed  extensions  of  line, 
ana  that  public  convenience  would  not  be  served 
thereby”  (9  F.’C.  C.  at  275-276)1’ 

The  Commission  went  on  to  say  (9  F.  C.  C.  at  276-7)  that 
the  “conclusion  just  reached  is  fortified”  by  a  consideration 
of  the  purposes  of  the  Communications  Act  as  set  forth  in 
Section  1  and  of  the  fact  that  the  advantage  to  the  public 
was  limited  to  the  “rather  indefinite  satisfaction  of  having 
two  telegraph  carriers  to  choose  between”;  wartime  short¬ 
ages  were  noted  in  passing,  yet  it  is  this  cumulative  factor 
upon  which  the  Commission  now  relies  (Comm.  Br.  21)  to 
distinguish  the  Commission  conclusion  quoted  above. 

r  .*  •*  ■  *  •  r  r  r  t  *  • 
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The  Commission’s  description  (Comm.  Br.  21-22)  of 
its  holding  in  Mackay  Radio  &  Telegraph  Co.,  Inc.,  12 
F.  C.  C.  478  (1947),  is  misleading.  The  Commission  there 
found  that  the  only  public  need  was  for  a  direct  circuit 
between  New  Orleans  and  Brazil,  that  Tropical  Badio 
Telegraph  Company,  which  already  had  a  station  at  New 
Orleans  easily  adapted  to  rendering  that  service,  was 
“ready  and  willing”  to  do  so,  and  that  Tropical  could 
render  the  service  more  economically  than  Mackay  (12 
F.  C.  C.  at  491,  495).  It  concluded,  therefore,  that  the 
public  interest,  convenience  and  necessity  would  be  best 
served  by  authorizing  Tropical.  It  went  on  to  say  (12 
F.  C.  C.  at  496)  that  “it  would  be  contrary  to  the  public 
interest  to  permit  a  needless  uneconomic  expansion  of  public 
service  facilities,  since  they  may  well  result  in  an  economic 
burden  on  the  public.” 

Finally,  the  Commission  makes  inapposite  reference 
(Comm.  Br.  23)  to  language  of  Mackay  Radio  <6  Telegraph 
Co.,  Inc.,  12  F.  C.  C.  526  (1947)  (the  “ British  Circuits'* 
case).  Statements  in  that  opinion,  which  was  con¬ 
cerned  with  the  authorization  of  single  rather  than  dupli¬ 
cate  circuits,  as  to  competitive  policy  as  understood  in 
that  context  by  the  Commission  are  remote  from  the 
present  issue  of  whether  competition  for  the  sake  of  com¬ 
petition  is  determinative  in  the  authorization  of  duplicate 
circuits. 
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